' LEARNED HAND, 85 
 _ ALBANY, N. v. 


85 ts: 
D 1 0 E 8 'E 2M 
Laws of England, 


THE RIGHT A 


Sin JOHN COMYNS, Ker. 


ark LORD CHIEF BARON OF His MAJESTY'S 
| COURT OF EXCHEQUER. 


THE FOURTH EDITION, 


| CONSIDERABLY ENLARGED, AND CONTINUED DOWN TO. 
THE PRESENT TIME, 


By STEWART kK v D, 


BARRISTER AT LA, : 
OF THE MIDDLE TEMPLE, ESQ. 


———— nan 


iN SIX VOLUMES. 


£m 
Dublin: 25 
n OST CN 


1793. 


APR 29 1915 


i WW.) 


— = Kh. a} = - we A wy 


A 


„ 


(A) duho may ve a Bankrupt, 2 


| Y the ft. 13 Elia. 7. Iany 2 uſing a trade, or 
B ſeeking a living by buying and ſelling, become bankrupt, 
the lord chancellor, on complaint, Oc. ſhall, by commiſſion 
aſſign ſuch, c. who at diſcretion may take order with the 
body, lands, and goods of the offender for ſatisfaction of his 
creditors, rate and rate-like, Sc. | | 


By the ſtatutes 13 Eliz. 7. 1 Fac. 15. and 21 Fac. 19. KA 


bankrupt may bey every one, who uſes the trade of merchandize, 
or ſeeks his or her trade of living, by buying and ſelling. 
*Whether a man be a-trader within the ſeveral ſtatutes againſt 
bankrupts, is a queſtion, not of ad, but of law upon the fact. 
Cowp. 752. 155 | SE iy 
*Drawing and re-drawing bills of exchange may, or may not 


amount to a trading in merchandize. Coup. 751, but depends 


on circumſtances. * - | 2 
*A perſon in the country drawing on his banker in London, 
for the purpoſe of diſcharging a particular debt, and directing 


him to re-draw on him for the ſame amount, does not ſubje& 


himſelf thereby to the bankrupt laws. Id. 78:d.* 


Nor will merely drawing bills on a perſon's own account, 


and borrowing accommodation notes, in lieu of his own to the 
ſame amount make him an object of theſe laws. Id. 745. 

*But where two perſons who have large ſums of other peoples 
monies in their hands are in a courſe of drawing and re-drawing 


on each other for the amount of ſuch ſums, that is a raſbcking |; 


in exchange, tho' no commiſſion be allowed on either fide, an 
tho” a Joſs may accrue to the party, for the intention was viſibly 
to make a profit of ſuch exchange. 1 Athyne 128. Cope 
7562 | 


[A clergyman may be a bankrupt. Symb. ex. parte Meymot, 


M. 1347. I Atkyns 196.1 | 1 
[A perſon may act as a banker (conlequently be a bankrupt) 
tho he does not keep an open ſhop. Ex parte Wilſon, M. 1752. 
1 Atkyns 218. | . Sh En Teh 
[A publick officer, as anexciſeman, if he trades, Higbmore v. 
Molloy, M. 1737. 1 Athyns ns EO 185 
„ Von H. XR 
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[A pawnbroker, under. fat. 5 G. 2. Highmore v. Molloy, M. 
1737. 1 Ailyns 206. | 
Tho' it be a very inferior trade, if he gets his living by it. 

Brewer, *malſter, paper-maker, diftiller, ſugar-baker.* 

Dyer, 2 Cro 585. > 4 | 


[ Artificers whoſe living is fubſtantially gotten by mechanical 


labour, with a mixture of buying and ſelling, as a butcher. 
Dally v. Smith, H. 8 G. 3. 4 B. M. 2148. 


[It depends on the proportion of their trade in the different 


capacities. D. per Wilmot, C. J. Buſcall v. Hogg, M. 11 G. 3. 


3 Wil. 146] 

Tho? he does not ſell the ſame wares which he buys, but con- 
verts them to faleable commodities, and then ſells. _ 

As, a ſhoe-maker. N. Cro. Car. 31. Cro. El. 268. Skin. 
292. 5 | 
"ho ironmonger, lockſmith. . 

A ſaleſman. | 2 EN 

A clothier, who buys wool, and converts it to cloths. 

A tanner, and baker. 3 Mod. 330. | 

 *Whether a vintner as ſuch can be a bankrupt, has not been 
determined. Fr Ed. Mansfield, 4 Bur. 2066, but it ſeems in 


| analogy to the caſe of victuallers and innholders. (Vid. B.) he 


cannot.“ | | OE 
But it has been ruled that if he ſell as a wine merchant he 
may. Vide 1 Brown Ch. Rep. 178.7 
Tho? he has left off his trade for ſome time, if he abſconds, 
Sc. for debts contracted during his trade. Adm. 1 Sid. 417. 
Semb. 1 Lev. 17. RN. Pal. 325. | | 5 
Or, for debts contracted in his trade, tho newly fecured after 
his leaving off his trade. | | | 
Or, if he leaves off his trade, but puts his ſtock into the 
_ of another, with whom he is partner in gain and loſs. R. 
„„ l | | 
Or, if he has effects of his trade in his hands, and upon credit 
of them contracts debts, tho? he does not buy more goods. X. 
Cm] ]}{r cv Xzuc 5:5: | 
So, a feme covert merchant may be a bankrupr. [ Ex parte 


. Carrington, M. 1739. 1 Athyns 206. Lavie v. Philips, M. 


6 E. 3. 3 B. M. 1776. 


By the fl. 21 Fac. 1g. An alien, or denizen may be a bank- 


rupt as well as a ſubject. 

By the/. 21 Fac. 19. A ſcrivener, receiving others money, 
or eſtates into his traſt, or cuſtody. _ 
It is doubtful whether the clauſe of 21 Ja. 1. whereby a 
ſcrivener may be a bankrupt, is not repealed by 10 Ann. c. 15. 
but a ſcrivener is implied in the clauſe of 5 G. 2. c. 30. relating 
to bankers, brokers and factors, and may certainly be a bankrupt. 
Ex parte Furchal, H. 1142. 1 Athyns 141.] 2 

So, a ſubject who travels, and in a foreign realm trades hither, 
N. 1 Sal. 110. ; | 


So, a man, who trades in Ireland, and ſometimes in England. 


2 Fare. 162, 


ws OD ww. oo .T]. 


BANKRUPT 


Nu. If only beyond ſea? 2 Yer: 162 
on carries on trade in a kingdom belonging to the 


[If a . 
-crown of Great Britain, where the bankrupt acts are not adopted 
(as Ireland) and comes over here, a commiſſion may be taken 


out if he has contracted debts here. Ex parte Milliamſon, Fl. 


1750. 1 Athyns 82. Corp. 398.]* 


(z) Who not. 


| B UT a man cannot be a bankrupt by buying and ſelling; if 


his principal means of living be not gained by it : and there- 


fore, a farmer, tho? he _ beaſts, Ec. and afterwards ſells them, 
cannot be a bankrupt; 


or his principal means of living is by his 
labour, and not by his buying and ſelling. Cro. Car. 579. B 
the /t. 5 Ann. 32. Per Halt. 1 Sal. 110. Per two : Mod, . 
Ca. 48. x | 1 „ | 
elf a man exerciſe a manufacture from the produce of his own 


land, as aneceſſary or uſual mode of enjoying that produce, and bring- 
ing it advantageouſly to market, he ſhall not be conſidered as a tra- 


der, tho” he buy the neceſſary ingredients and materials to fit it for 


market. Per Ld. Mansfield, 1 Term Rep. 38.* 


*As where a” farmer makes cheeſe on his own land, and buys 
runnet and ſalt. Id. Bid.“ „ | 
Or, makes his own apples into cyder, tho? there be an ex- 
om attending the operation, and . of things be neceſlary to 
bought, and ſome mixture. Id. Ibid.“ 


280, in the caſe of a proprietor of allum works, where the 
operation tho' complex is neceſſary to bring the produce of the 
land to market. Id. Ibid. and 1 Brown Ch. Rep. 174, 176.“ 


*So, in that of the proprietor of a cole rpiie, or of a man 


who buys a coal mine (without limitation of time or. tern\, 


yielding rent and a quantity of coals yearly, and power of re- 
entry for non-payment) works it and ſells the coals. 2 Wil}. 
169 | 2 
280, where a man makes bricks only for his own, or having 
a ſmall ſurplus, ſells it to a friend. i Brown Ch. Rep. 173. 
1 Term Rep. 39.* | LETS 
But where the produce of the land is merely the raw material of 
a manufafure, and uſed as ſuch, and not according to the uſual 
mode of enjoying the land; in ſhort, <vhere the produce of the land 


is an inſignificant article, in compariſon of the whole expence of 
the manufacture, there a man is to be conſidered as 4 trader, 


1 Term Rep. 38.* 2 ED | 
As where a farmer took earth from the waſte, for which he 


afterwards paid a conſideration, and ſold the bricks to all who 


came for them. 1'Prown Ch. Rep. 173 
*So, where a man takes a field for the purpoſe of making 
2 for ſale, and makes and ſells them accordingly. 1 Term 
J. 39. . | | 3 
*Tho' he holds a farm along with the brick ground. Semb. 


I. Aid. & | 
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[*So,* a farmer, renting 3ool. - per annum, Planting divers | 
acres annually with potatoes, and ſelling them for gain, if he 
alſo buys great quantities of potatoes, hires warehouſes for them, 


and ſells them in feveral markets, may be a bankrupt. Mayo v. 
Archer, P. 8 G. Sir. $13-] 5 | | 
80 if he buy and ſell horſes with a view to make a profit by 
them independently of his farm, tho? the inſtances be few 
1 Term Rep. 573. | h | 
Nor, an huſbandman, or labourer. Cro. Car. 3t. 
Nor an innholder. R. per three J. Berkly cont. Cro. Car. 


549. R. 3 Mod. 329. 3 Lev. 309. Jon. 437. Carth. 150. 


1 Sal. 109. Skin. 291. Sho. 96, 269. * quatenus innholder. 5 


4 Bur. 2064. * „ | 
Bot an innkeeper who ſells liquor out of the houſe to all 


cuſtomers applying for it, may, however inconſiderable the 


extent of - ſuch dealing and the profits arifing from it may be. 


1 Term Rep. 572.“ „ | 
l Nor a victualler. Saunderſon v. Rowles, P. 7 G. 3. 43 
M. 2064. Perlin v. Prodor, T. 8 G. 3. 2 Will. 382.1 
Nor the maſter of a boarding-ſchool. 3 Mod. 330. 


Nor, a gun- founder; for he works for the ſervice of the army. 


Skin. 292. | 
Nor, by the fl. 5 Ann. 22. A grazier or drover. Cont. be- 
fore. Fon. 304. | * £ 


S8o a man, who lives by buying only, and not ſelling, cannot 


be a bankrupt. 
. Or, by ſelling only. | 
So, if a man has a particular employment, in which he bu 


and ſells, be cannot be a bankrupt, unleſs it be a general trade: 


as, if a man purchaſe and ſell landes. 
If he victuals the navy. R. 1 Vent. 270. D. 1 Sal. 110. 
If he be a butler, ſteward to the king, inns of court, Ec. 
Shin. 292. | ; 75 


A farmer of the euſtoms, exciſe, Qc. or by the /t. 5 Anp. 22. 


rhe receiver general of the taxes. | 

Tho? he buys ſeveral things by this means, and fells the ſur- 
plus, or part of them again. 1 ent. 270. 3 

So a trader eannot be a bankrupt for debts contracted after he 
has left off his trade. R. 1 Sid. 411. e 
f 5 he afterwards becomes a trader again. 1 Sid. 411. 
1 Lev. 17. ; 3 5 

Tho' after leaving off his trade, he ſells his old ſtock. R. 
1 Sid. 411. 1 Vent. 29, 1 | 


But a debt contracted before the party entered into trade may 
be the ground of a petition for a commiſſion of bankruptcy. Doug. | 


yer”: 

{ The executor of a trader who only diſpoſes of his teſtator's 
ſock, or buys wines only to fine teſtator's ſtock, is not a trader, 
or liable to commiſſion of bankrupt. Ex parte Nutt, T. 1743. 
1 Aikyns 102.] | = Ext 


> hs 
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By che bat. 14 Car. 2. 24. None ſhall be a bankrupt for bis 
ſock in the Eaſt Indid or Guinea company, or fiſhing trade, or 
for ſelling his dividend received therein in goods, &. 
And by the fat. 9 & 10 V. z. 44. No member of the Eat 
India company, in reſpect of his ſtock therein only. | 
So, if a man has a part in a ſhip; it does not make bim a 
bankrupt, unleſs he freights it. 1 Sid. 411. 1 Vent. 29. 
Or, if he freights it, when he does not get ſo much as is due 
upon the bottom for repairs. R. 1 Sid. 411. 1 Vent. 9. 
If a man committs an act of bankruptcy, and afterwards Pays, 
or compounds with all his creditors, he will be a new man, N. | 


I Sal. 110. 
1 Rn Ex parte Sydebotham, T. 1742. 4 Athyns 54 1 


(C) Att of Bankruptcy, | ee -Y 


(C. 1.) What ſhall be. 
C. 1. 
trader may be a bankrupt tho ſolvent, and inſolvent with- ee 
4 out being a bankrupt. Doug. 92. ment of 
By the A. 13 El. 7. and 1 Fac. 15. If any, Ge. depart the mn 
realm of intent to defraud his creditors being ſubjects, or for the 
ſame intent begin to keep his houſe, or otherwiſe abſent himſelf; 
or depart from his dwelling-houſe, or take ſanctuary, whereby 
a creditor, being a ſubject, may be defeated or delayed of his 
juſt debt, he ſhall be achudged a bankrupt. 
And if he has no conſtant dwelling, if he abſents himſelf from 
his uſual abode. 
If a miller keep himſelf within his mill. 
A churchwarden within the church. | © 2 
And therefore, if a man abſent himſelf Go his bouſe, « or | 4 
abode, for debt; | 1 5 
Or, abſcond within his houſe for a day, or an hour, with de- | 
ſign to defraud or delay his creditors. R. Pal. 325, _ 
[If a man ride out, returns in the evening, before which a 
bailiff had been to arreſt him, next morning he tells him he went 
out to gain the term of plaintiff, but will now give bail on a new 
writ, which he does; it is an act of bankruptcy under 1 Fac. 15. 
Maylin v. Byloe, T. 2 C. 2. Str. dog. 
[If a man is arreſted, and the bailiff takes his word to put in 
bail and he keeps at home to avoid the conſequences, it is an act 


of bankruptcy. Barnes 160. = x 
Or denies himſelf, when he knows that a creditor comes 1 | 


his debt ; he will be a bankrupt. 
Or, upon notice of proceſs ar execution againſt him for debt. 
; ho proceſs out of chancery, upon a decree for payment of a 
e 


Tho' the concealment of himſelf be only for a little time. Pal, 


328. 
Or, he be od only as for for another, Pal, 325. 
1 Otherviſe 


BANKRU P T. 
Otherwiſe if he abſent himſelf, or abſcond for other cauſe 


than to defraud or delay creditors : as, if it be to avoid an arreſt 


creditors. 


upon an excommunicato capiends. 


Or to avoid the ſervice of proceſs to enforce a decree in chan- 


[ Or to avoid an attachment on an award, for non · delivery of 


goods purſuant to the award, it is not an act of bankruptcy, for 
it is not a debt, but a duty only, and fo not within the act 1 Fac. 
c. 15. Lingwood v. Eade. H. 1747. 


1 Atlyns 196.] 
So, if he abſconds ſome times for debt, but afterwards appears 


publickly and openly for the moſt part, in his ſhop, and upon the 
exchange. 3 Fl 


Semb. Cro. El. 13. NS 
Denying himſelf to a creditor at eleven o'clock at night is 


not an act of bankruptcy. Ex parte Hall, M. 1753. 1 Athyns 


201.] X 
| So, if he abſconds, and afterwards goes beyond ſea and trades ; 


for this is evidence, that his firſt concealment was not to avoid 
1 Sal. 110. | x 

But it ſeems that ſuch abſconding, if attended by a miſrepre- 
ſentation to a creditor by the party's deſire is an act of bankrupt- 
cy. Vid. Cowp. 446.* „ | | 
| [So a merchant going to his eſtate in Barbadoes, with the 
knowledge of his creditors, and ſeeing them daily, and after- 
wards remitting money to them, ſhall not be a bankrupt five 


years afterwards, becauſe a ſervant proves he was denied to one 


(C. 2.) 


Fraudulent 
arreſt, ccc. 


(C. 3.) 


Continu- 
ance in 


ſon, 


ſhalſea, he will be bankrupr. 


tred without his procurement. 


pil: 


or two of thoſe creditors. Ex parte Gulſton. 1 Atkyns 193 and 
139.] | 


Yet if he trades de novo after a manifect act of bankruptey, this 
does not purge his bankruptcy. F619. - e 


So, by — 4 13 El. 7. and 1 Fac. 15. If any, c. ſuffer 
himſelf wilfully to be arreſted for money not due, for goods, or 
other juſt hls, or ſuffer himſelf to be arreſted, or yield himſelf 
to priſon, of intent to defraud or hinder creditors, he ſhall be 
adjudged a bankrupt. - | 

So, by the fl. 1 Fac. 15. If any fraudulently procure himſelf - 
to be arreſted, or his goods, money, or chattles, to be attached, 


or ſequeſtred. 
And therefore, if he become a priſoner in the Fleet or Mar- 


So, if he cauſed a voluntary or feigned action to be commenced 


But he is not a bankrupt if his goods are attached, or ſequeſ- 
As, upon an attachment out of 
a court for his default, or laches. | - | | 
So if A. has a reQory impropriate, and the tithes are ſequeſ- 
tred for not repairing the chancel. : | 
But a fraudulent judgment and execution, tho? void againſt 
creditors is not in itſelf an act of bankruptcy. Corp. 427.“ 


againſt him. 


So by the /. I Fac. 15. If any, arreſted for debt, ſhall afte 


the arreſt lie ip priſon ſix months, (or by the /. 21 Fac. 19. tw 
| | | | months, 


n AN EK Ru r 7. — 


months.) or more upon that or any acher arreft, or detentio in 
priſon for debt, he thall be adjudged a bankrupr. 
Tho? the debt be of what . 4 ſcever, for which he ſhall be 


arreſted. 
| Tho' bail be given at firſt, and be Res in 52 aſtervarde,; 
, but not immediately upon the arreſt. Ray. 48 1. 1 Sal. 109. 


But the arreſt muſt be lawful 3 and therefore, if he be arreſted - 
by an executor before probate, it does not make him a bankrupt. 
K. 3 Lev. 58. 1 ent. 370. 
f | [If 4. pays B. part of conſideration-money for the equity of 
| redemption of his eſtate, and B. refuſes to proceed, A. arrefts 
| - him, and B. lies two months in priſon; this is not foundation 
; for a commiſſion, for no action at law could in ſtrictneſs be main- 
tTꝛained, but a bill for performance. . Ex parte . 7. 1751. 


1 Athyns 147. 
| | | So, by the ff. 13 El. 7. and 1 Fae. 15: Hen, De. mall ſußer (C. 4.) 


himſelf to be outlawed. ey. 
But an outlawry in Ireland does not make one a bankrupt. 
Nor outlawry here, unleſs i it be with intent to defraud aal | 
tors. Semb. 1 Lev. 13. 
| Or, if it reverſed before the commiee iſſues. 
a Or, reverſed, for default of proclamations after 1 4 com- 
br: _ miſſion, | | 
So by the /. 21 Fac. 19. If any, Ge. vie W any 2 
perſon or perſons in 100“. or more, ſhall not pay or compound eg 24 
for the ſame in ſix months after it ſhall grow due, and he be ar- after ſuit, 
reſted for the ſame; or in ſix months after an original ſued for 
the ſame debt, and notice of it given to him, or left in writing 
at his dwelling-houſe or laſt place of abode, he ſhall be a bank- 


u 


Pt. 
Tho' he be arreſted by proceſs out of the exchequer, and the 
ſuit be not by original. 

But by the „f. 10 Ann. 1 5. This deſcription of a bankrupt 
. after 20 April 1712, is void and repealed ; provided, no act, 
ſale, or diſpoſition of any bankrupt's eſtate upon the ſaid de- 

ſcription, by force of a commiſſion before the ſaid 20 Wm ſhall . 
be avoided. 


1 | So, by the /. 21 Fac. 19. if any, c. being arreſted for (c. s. 
| 100/. or more of juſt debt, ſhall after ſuch arreſt eſcape out of * 
: ' Priſon, or procure his enlargement, by putting in common or -g 
# hired bail, 
But now, by the ff. 10 Ann. 15. every act, which W to 
the deſcription of a bankrupt by procuring his enlargement by 
common and. hired bail, is repealed from the 20 April, 17123 
. provided, not to avoid any act, ſale, or — c. on a 


commiſhon taken out before. 


e 


80 
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(c. 7) So by the F. 21 Fac. 19. if any, c. by himfelf or others, 
econ, ith his procurement, obtain any protection, unleſs a perſon laws , 
or bill ſor 2 oe 
delay. fully protected by the privilege of parliament 3) 
Or, ſhall prefer to the king, or any of the king's courts any 
petition, or bill againſt any of his creditors, to enforce them to 
accept leſs than the juſt and principal debt, or to procure a — wh 
, day'of payment, than was given by the original contract, 
| ſhall be adjudged a bankruapt .. 
But if the creditors, upon requeſt, enlarge the time for pay-- 
ment, it does not make him a bankru t. 
So, if any one be protected as the king's ſervant, R. Skin. 21. 


(0. 8.) So by the ſt. 1 Jac. 15. if any, &c. ſhall make or cauſe to be 
Fraudulent made any fraudulent grant, or conveyance of his lands, or goods, 
conveyance. hereby creditors, being ſubjects, may be defeated or delayed, 

he ſhall be judged a bankrupt. Rs 3 
And therefore, if he makes a grant, or conveyance fraudulent 
within the /. 13 El. or the /. 27 El. it makes him a bankrupt. 
Vide what conveyances are fraudulent within theſe ſtatutes. Coin, 
(B. 2, S.) 
© [If a trader executes conveyance of his whole ſubſtance to a 
icular creditor, tho by way of ſecurity, and for a valuable 
conſideration, but does not deliver poſſeſſion till he reſolves to 
commit an act of bankruptcy, it is fraudulent and an act of 
bankruptcy. Worſely v. Demattos, H. 31 G. 2. 1 B. M. 467. 
Wilſon v. Day, T. 32, 33 G. 2. 2 B. M. 827. i 
{If he conveys and delivers poſſeſſion of all to one creditor, 
Juſt before he commits an act of bankruptcy, it is fraudulent, 
Tbid. *4 Bur. 239, 240. Doug. 87.“ | 


280, tho” ſuch aſſignment is only of one third of bis ſtock.. 
| Doug. 8.“ „ i 
[Or even if he colourably reſerves a part. R. per Hardwicle 
C. in Gainer i Caſe, Ibid. 


And if he makes a fraudulent grant, Oc. he will be a bank- 
rupt, though he afterwards appears publickly upon the exchange, 
Dc. Semb. cont. Hutt, 42. 

*So, where a trader being ſolvent at the time, and continuing 
ſo for three years after, made a conveyance of all his goods, 
chattles, and perſonal eſtate, to ſecure a ſum of money borrowed 
this was held to be an act of bankruptcy by the court of B. R. 

tho! the chancellor thought — I Brown Ch. Rep. 99. 
B. N. Hil. 24 G. 3. Doug. 89.* x 

*So, an alignment, by deed, of a leaſe, part of a bankrupt's 
eſtate, in contemplation of an a& of bankruptcy, is itſelf an a& of 
bankruptcy, Doug. 86.“ 2 

And a parole aſſignment of only part of a trader's ſtock, in 
contemplation of an act of bankruptcy, tho” no act of bank- 
ruptcy, is void againſt creditors. Doug. 87.“ | 

If a trader execute a bill of ſale of all his ſtock and effects, to 
pay certain creditors, the overplus, if any, to be accounted for to 
himſelf, this is an act of bankruptcy. Doug. 295,* 


But 


e 


p KN E R ̃ p x. 
But thoſe who are privies, and aſſent to a deed: of aſſigument 
by a debtor, canuot ſet ir up as an act of bankruptcy. 2 Term 


(C. 9.) To what time it ſhall relate. 
a 2 | a 7 oe | as of KS Þ * a 
If a man becomes bankrupt by continuance in priſori for two 
months after an arreſt, or for not compormding within ſix months, 


or by a diſcharge upon common or hired bail, by the f. 21 Fac. 


19. he ſhall be adjudged a bankrupt from the time of his firſt 

[If the act of bankruptcy is lying two months in I, he is 
bankrupt from the firſt day by relation, ſo as not ta ſet aſide all 
intermediate tranſactions. -Barwell v. Ward. H. 1744. 1 At- 


*And to veſt the property in the aſſignees from that time. 


2 Term Rep. 141. therefore the aſſignees may maintain an action 


for money had and e y a perſon, who, having notice 
that a commiſhon would be iſſued againft the bankrupt, ſold his 


goods, and paid him the produce before the expiration of the 


two months. Id. [b:d.* | 
So, if after an arreſt he eſcapes. TE ie 
If upon an arreſt he gives bail, and afterwards is arreſted by 
another, and continues in priſon two months, he ſhall be a bank- 
rupt from the firſt arreſt. Per Holt, 1 Sal. 111. 


So, if upon an arrelt he gives bail, and afterwards ſurrenders 


himſelf in diſcharge of his bail. Semb. per Holt, 1 Sal. 111. 


 _ PVide infra. DL ds | | 
(If a man is arreſted in Kent, and afterwards brought up to be 
turned over, and on the road to the judge's chamber is permit-' 


ted, at his requeſt, to call at his attorney's in London, and 


thence 1s carried to- the JaCge's chamber, bailed, inſtantly there 


ſurrendred by his bail in diſcharge, and 7n/ſtantly committed, and 
lies two months, he is bankrupt from the firſt arreſt. 'Tho?® on a 
fair and ſubſtantial bailing, only from the ſurrender. Roſe v. 
Green, H. 31 G. 2. 1B. M. 437.) 9 
[ But ſuch being out of cuſtody in London, is not an eſcape 
to make him bankrupt. id.] | | 5 
If a bankrupt gives away his goods, c. after the commiſſion 
iſſues, it will be void. R. 2. Co. 26. a. Vide poſt, (D. 16.) 
Tho? it be for ſatisfaction of a juſt debt. N. 2 Co. 26. a. 
So, if he makes a gift to a creditor, or a diſpoſition of his 
goods, c. after an act of bankruptcy committed, and before a 
commiſſion granted, the gift, or diſpoſition will be void; for by 
| — 5 13 El. 7. the bargain and ſale by the commiſſioners, c. 
Ry _—_ under him by any act after he firſt became a bankrupt. 
2 Co, 20, | | 5 
But if a man upon an arreſt gives bail, and afterwards ſurren- 


ders himſelf in diſcharge of his bail, he ſhall not be a bankrupft 


from the firſt arreſt ; for the ſtatute ſhall be intended only, where 


be good againſt the offender, his wife, heirs, &c. and alt 


he 
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he continues in priſon upon the arreſt. R. 1 Sal. 109. Adm- 
3 Lev. 58. 1 Vent. 370. Semb. cont. per Holt, 1 Sal. 111. 
K. acc. 2 Sho. 253, Ray. 479. R. 2 Sho. 512, 525. But per 
Sho. there dub. per 2 J. North. cont. Shin. 22. R. per totam 
Curiam 4 F. 2. Skin. 270. 5 
Where an act is a clear unequivocal act of bankruptcy, it 
2 be explained by any ſubſequent circumſtances. 2 Term 
59. > at 2: ig 
Therefore where A. was denied in the morning by expreſs ' 
orders, to the holder of a bill which was due, it was a complete 
act of bankruptcy; and could not be purged, by his afterwards 
paying the bill in the ſame day before five o'clock, tho” by the 
cuſtom of London the payer of a bill has the whole day on which 
it becomes due till five o'clock to diſcharge it. Id. 1b:d.* 
But where the act is in itſelf doubtful it may be explained. 


p) Commiſſton, 
(D. 1.) How it 7 nh 


Y the ſt. 13 El. 7. enlarged by the /. 1 Fac. 15. and 
21 Jac. 19. the lord chancellor, or keeper, on complaint 
in writing that any is bankrupt, by commiſſion under the great 
ſeal ſhall appoint ſuch as he thinks fit, Oc. 

But ex cautela, the chancellor, before the commiſſion is granted, 
uſually requires a petition of the creditors, and an affidavit that 
they believe him to be a bankrupt. 8 51 

And by the /. 5 Ann. 22, no commiſſion after 25 April 1707, 
ſhall be awarded on the petition of. a ſingle creditor, unleſs his 
debt amount to 100. or upwards, or of two creditors, unleſs 
their debts amount to 150/. or of three or more unleſs their debts 
amount to 200l. or upwards. So by the ſt. 5 Geo. 2. c. 30. 

On this ſtatute it has been queſtioned, but not determined, 
whether a commiſſion be good, being ſued out at the petition of 
three or more creditors, whoſe debts did not altogether amount 
to 200). tho? the debt of one was 161. and it ſeems it is bad. 

1 Term Rep. 481.“ _ | 
And before the commiſſion granted, the creditors petitioning 
ſhall give bond to the lord chancellor, &c. of 2004. penalty, on 
condition, that they prove their debts, and the party a bankrupt ;- 
and on failure the bond ſhall be aſſigned for the benefit of the. 
party grieved. So by the ft. 5 Geo. 2. c. 30. SY 2 

The commiſſion ought to be granted de jure, upon the petition 
of creditors, (5c. 2 Ca. Ch. 191. 1 Ver. 153. ps 

But a ſecond commiſſion taken out, pending a former, under 
which a bankrupt has not obtained his certificate, is void. And 
the effects of the bankrupt, taken under ſuch ſecond commiſſion 
belong to the creditors under the firſt, Comp. 823.* 


"Caveats 
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[Caveats againſt commiſſions of bankrupt before they iſſue 
ought not to be allowed, tho' there have been ſome inſtances of 
them. Zæ parte Parſons, M. 1746. 1 Athyns 72.) 

[A commiſſion may iflue to find the party a bankrupt, and to 
make a proviſional aſhgnment, with reſtrictions not to iſſue war- 


rant of ſeizure againſt effects, nor to ſummon bankrupt to ſur- 


— 


af Na until ſuch time as his debt becomes actually due 
e. 


7 133. 


render, till trial at law had, and further directions. 1bid.] 
Under a joint-commiſſon each partner muſt be found a bank- 


rupt, and tho” one dies afterwards, the commiſſion may go on, 
but if one is dead before the commiſſion iſſues, it is void. Beaſ- 
ey v. Beaſley, H. 1736. 1 Athyns 97.] 


[A commiſſion may iſſue againft one partner of three, for a 
joint debt, tho' an action cannot be maintained againſt one, with- 


out joining the other two. R. by C. B. unanimouſly on iflue 
directed. Ex parte Criſp. 7. 1744. 1 Athyns 133+] 
But a commiſſion granted, before an act of bankruptcy is com» 


pleated, will be void: as, after an arreſt and impriſonment, and 


within two months after the arreſt. 1 Sal. 111. 5 


By the /t. 5 G. 2. c. 30. , 41. the lord chancellor ſhall ap- 
point a proper place near the inns of court, where all proceedings 
under a commiſſion of bankrupt ſhall be entered of record, by a 
perſon appointed by the lord chancellor, or by the deputy of ſuch 


| perſon to be approved by the chancellor; and on petition to the 
chancellor, Qc. he ſhall order all proceedings under commiſhons 


to be there entered, and all perſons ſhall be at liberty to ſearch 
and ſee if ſuch entry be duly made: and in caſe of the death of 
the witneſſes proving the a& of bankruptcy, or in caſe of the 
commiſſions and proceedings being loſt or miſlaid, a true copy of 
the record may be given in evidence.“ | 

The depoſitions of the ad of bankruptcy, when recorded ac- 


cording to this act (or copies thereof) are evidence in an action at 
law, to prove the 2 time, if it be ſpeciſied in them, on the 


death of the witneſs. Doug. 257.“ 


By the /f. 21 Fac, 19. no purchaſer ſhall be impeached, Cc. 
unleſs a commiſhon be ſued within five years after he becomes 


bankrupt. Vide poſt, (D. 18.) | | 
And therefore, the commiſſion ought to be granted within five 


years after the act of bankruptcy, Semb. 1 Lev. 13. 1 Ver. 153. 


But if there are ſeveral acts of bankruptcy, it may be granted 
within five years of the laſt act. R. 1 Lev. 13. 


So, it muſt be granted during the life of the bankrupt, and 


not afterwards. 2 Ca. Ch. 143, 192. 1 Per. 153. 


So by the /. 7 Geo. 3. a creditor, on a ſecurity not due bo- 


fore the party becomes a bankrupt, ſhall aot be a ſufficient credi- 
tor in reſpect to ſuch debt, to join in a petition for a commiſſion 


and payab But this is repealed by 5 G. 2. c. 30. ,. 23.* 
[ 


he indorſee of a note given before the act of bankruptcy, 


and indorſed after it, may be petitioning creditor. Ex parte 
Thomas, M. 1747. 1 Ant 73, 126. Anon. T. 1 GC. 3. 


[Creditor 
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\ fCreditor by ſimple contract before ad of bankruptcy; taking 
a bond after a ſecret act of bankruptcy may be a petitioning cre- 


ditor. Ambroſe v. Clendon, P. 9 G. 2. Str. 1042. B. R. H. 
267. | | 


FA debt on an account not liquidated, iz a foundation fo r 4 
commiſſion of bankrupt. Flower v. Herbert, T. 1751. 2 Vezey 


326.1] | | 


[A creditor who has the body in execution, cannot be a peti- 
tioning creditor. Barnaby's Caſe, M. 11 CE. Str. 653.] 


Nor he whoſe debt was contracted after the act of bankruptcy. 


Toms v. Mytton, H. 13 C. Str. 744. Ambroſe v. Clendon, P. 


9G. 2. Str. 1042. 


[Afſfignee of a bond cannot a be petitioning creditor, for he is 
not a legal but only an equitable creditor, and no equitable debt 


is ſufficient.. - Medlicot's Caſe, P. 4 G. 2. Str. 899. Ex parte 

Hythard, T. 1751. 2 Vezey 407. | 1 
*So, neither can a creditor by promiſſory note of above fix 

years ſtanding. fcc. Mojely 37. Str. 746. contra.* gs 
{The executor of a bankrupt cannot take out a commiſſion for 


a debt due to his teſtator, for it is veſted in his aſſignees, unleſs. 


the commiſſion is ſuperſeded. Ex parte Goodwin, P. 1740. 1 
Athyns 100.] | 80 | | 


[Action on the caſe lies for falſely and maliciouſly ſuing out 2 : 


commiſſion, notwithſtanding the remedy given by ſtatute of aſ- 
ſignment of the bond. Brown v. Chapman, T. 3 G. 3. 3 B. 
M 1418.] | | 225 i | 


(D. 2.) Who ſhall take Advantage of the Commiſſion. 


| By the /t. 1 Fac. 15. in four months after the commiſſion, and 
until diſtribution, c. any creditors of the bankrupt may join 
with the creditors who ſued forth the commiſſion, thoſe ſo com- 


ing in contributing to the charges of the ſaid commiſſion, and if 


the creditors come not in within four months, then the com- 


miſſioners have power to diſtribute. 


And all the creditors may come in before diſtribution made, 


tho” four months are paſſed. R. Hutt. 38. 
So by the ft. 7 G. 31. a creditor whoſe bond, bill, note, c. 
taken on ſale of goods, is payable at a future day. | 
And till the four months are paſſed the commiſſioners cannot 
make diſtribution, tho” they may ſell and prepare for a diſtribu- 


tion preſently upon execution of the commiſſion, within the four 


months. R. Hutt. 37. | 
By A. 5 G. 2. c. 30. J. 33. the aſſignee ſhall at ſome time 
after the expiration of four months, and before the expiration of 
twelve, cauſe at leaſt 21 days public notice to be. given in the 
London Gazette, of the time and place the commiſſioners and 
aſſignees intend to meet to make a dividend, at which meeting 
the creditors who have not before proved their debts, may then 
prove the ſame, And by / 37, within 18 months after the 
| 8 iſſuing 
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iſſuing of the commiſſion, notice ſhall be given in the London Ga- 
zette, of a meeting to make a ſecond dividend, .in caſe the eſtate 
was not wholly divided on the firſt dividend, and for the credi- 
tors, who have not before proved their debts to come in and prove 
the ſame; and this ſecond dividend ſhall be final, unleſs any ſuit 
at law, or in equity be depending, or any part of the eſtate ſtand - 
ing out, Co. | | | | 

And it is ſufficient, that the creditors offer to be joined and 
contributors to the charge, without tendring any particular ſum, 
Hut. 8. 5 ; | 

80. after a diſtribution of part, any creditor paying contribu- 
tion may come in for that which remains. R. 2 Ca. Ch. 154. 

But an offer of creditors to join with thoſe, that procured 
the commiſhon, is not ſufficient, without an offer alſo to be con- 
tributory to the charges. N. Hutt. 38. Ok 
And the charges comprehend all expences of the execution 
and defence of the commiſſion, as well as of the iſſuing. Hutt. 38. 

And if the creditors refuſe, or negle& to come in before diſ- 
_ "tribution made after four months, they ſhall not be afterwards 

a R. * SY „ 1 55 * 
I ZBut now by ſt. 5 G. 2. c. 3. . 25. the petitioning creditor 
ſhall, at his hl 0 ſue ford „ commiſſion, 
until the choice of aſſignees, at the time for chooſing whom the 
commiſſioners ſhall aſcertain ſuch coſts, and order them by vri- 
ting under their hands to be reimburſed to ſuch creditor by the 
aſſignees, out of the firſt monies that ſhall be got in of the ef- 
ſeects of the bankrupt ; and every creditor ſhall be at liberty to 

rove his debt without any contribution.“ IO | 

And if diſtribution be made after the four months of part only, 
the other creditors come too late. R. Hutt. 38. R. cont. that 
they do not come too late for the refidue. 2 Ca. Ch. 154. 

And they ought to 1ake notice of the commiſhon, it * of 
record. 2 Co. 26. 5. + | ; „ 

| [Separate creditors cannot be admitted to prove their debts un- 
der a joint commiſſion, without the ſanction of the court. Ex 


= parte Sandon, H. 1743. 1 Athyns 68.] 


Under a joint commiſſion ſeparate creditors may come in, and 
joint creditors ſhall be paid out of the joint, and ſeparate out of 
the ſeparate eſtate, for the aſſignment is of the whole eſtate. E 
Parte Baudier, M. 11742. 1 Athynsg8.]J 
[But where two ſeparate commiſhons iſſue againſt two, as ſe- 
parate traders, tho' they have been partners, there the creditors 
on the jp eſtate cannot come in, but muſt take out a joint 
commiſſion. bid. 2: „ . 

[If a ſeparate commiſſion is taken ont againſt perſons who 
were formerly partners, the joint creditors ſhall be at liberty to 
bring bill for their demand, on account of the partnerſhip, againſt 
the aſſignees of the ſeparate eſtate, who ſhall ſell all the effects 
ſeized under the commiſſion, and depoſit the money in the bank, 
but make no dividend till the fuit is determined; and in the 
mean time, the joint creditors may prove their debts under the ſe - 


| parate 
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parate commiſſion, without prejudice. Ex parie Voguel, H. 1743. 
x AMkyns 132. _ 0 | 

— is not intitled to purſue the perſon of the bank - 
rupt, and alſo to receive a proportionable beneſit under the com- 
miſſion. Ex parte Capot, H. 1739. 1 Athyns 219. 

A creditor who has brought action, and alſo proved his debt 
under the commiſſion, and being the majority in value, choſen 
himſelf aſſignee, may ſtill make his election to proceed at law. 


Er parte Dorvilliers, T. 1751. 1 Atkyns 221. 
(D. 3.) Who are creditors. 


By the ft. 21 Fac. 19. (tho' not by the ff. 13 El. 3. and 
1 Fac. 15.) alien creditors ſhall have the ſame benefit of a com- 
miſſion of bankrupt, as a ſubject, or denizen. | 
And by the fame ſtatute, every creditor having ſecurity for his 
debt by judgment, ſtatute, recognizance, ſpecialty, &c. whereof 
"no execution, or extent is ſerved, and executed before ſuch time 
as he became bankrupt, ſhall be relieved, G c. | | 
And every creditor having ſecurity for his debt, or having no 
ſecurity, Cc. or having made attachment of the goods of the 
bankrupt, by the cuſtom of Landon, or elſewhere. | 
If an executor becomes a bankrupt, the legatee ſhall be a cre- 
ditor. | I 
So, a ſurety for a bankrupt, who has paid the debt. R. 
. | | 
Or, the bail for a bankrupt, who has paid the condemnation... 
Or, a debtee, tho” the day of payment is not yet come. 
*A creditor having a demand in trover for a liquidated amount 
may prove his debt under the commiſhon. Doug. 168. | 
But where damages are not aſcertained before the bankruptcy, 
no debt can be proved, as for an aſſault, or any perſonal torr. 
Doug. Ibid. * | „ | 
Nor is bankruptcy a plea in bar to an action of treſpaſs for 
mean profits. Id. 584.“ 5 | 
® Bur coſts in ejectment incurred before defendant's bankrupt- 
Cy, may be proved under his commiſſion. 2 Term Rep. 261.“ 
| So, an executor, tho* he has not a probate of the teſtament 
before the bankruptcy. R. 2 Sho. 253. Ray. 479. Fs 
So, by the ff. 7 G. 31. whereas merchants and traders in goods 
often ſel} on credit, and take bills, bonds, notes payable at a fu- 
ture day, all perſons who have given, or ſhall give, credit on ſuch 
fecurities to any who becomes bankrupt, on a good and valuable 
conſideration ba fide, Ic. ſhall be admitted to prove their debts, 
Ec. and to have diſtribution with a rebate of intereſt, &. ar if 
the debt was payable preſently, and not at a future day. 
Bonds payable at a future day, tho? not given for goods ſold 
by a trader, are within this ſtatute. Doug. 165. Str. 1211. 
Cowp. 540.“ | | | 
For it extends to all perſonal ſecurities for a valuable con- 
ſideration, where the time of payment is certain, tho“ future. 


Cowp. 540. Vide Cowp. 742.0 


BANEEURPST® 
So, where 8. L. being arrefted for the amount of goods, Z. L. 


became bound as ſurety with him, to procure his diſcharge, in a 
bond to the plaintiff, payable by inſtallments, and before the firſt 
default, E. L. became a bankrupt, the plaintiff is bound to prove 
his debt under the commiſſion. 1 Term Rep. 17.“ 
| *So, if a ſurety bound with his principal for payment of mo- 
ney by inſtallments take a bond from the principal conditioned 
for payment of the amount before the firſt inſtallment will be 
due, and before that time the principal become bankrupt, and ob- 
tain his certificate, and afterwards the inſtallment bond is diſ- 
charged by the ſurety. The certificate. is a bar to an action on 
the counter bond, for he might have proved it under the com- 
miſſion. 2 Term Rep. 104, 640.* 1 
- *But had the ſurety not taken a bond, the law would have 
raiſed an aſſumpſit in the principal, and the ſurety might have te- 
covered for money paid to his uſe, which having taken the bond 
he cannot do. Id. Ib.“ 55 | | 
Creditors by judgment, ſtatute, recognizance, ſpecialty with 
penalty, &c. attachment, or other ſecurity by the ff. 21 Fac. 19. 
ſhall not be relieved upon ſuch judgment, &c. but for a rateable 
part of their juſt debt, without reſpe& to the penalty contained in 
ſuch judgment, ſtatute, recognizance, ſpecialty, &. 21 Fac. 19. 


And by the f/f. 21 Fac. 19. the commiſſioners may examine 


any upon oath, or otherwiſe for the diſcovery of the truth and cer- 
tainty of his debt, for which he ſeeks relief by ſuch commiſſion. 

But a mortgage is not intitled to relief within the ſtatutes of 
bankrupts ; for he may help himſelf by his mortgage. Ch. R. 
466. - 
And where, a father being ſeiſed for life, with remainder to 
the ſon in fee, they join in a mortgage to raiſe money for the uſe 


of the father, and afterwards the father becoming bankrupt, the 


mortgagee files his bill of forecloſure, and has a decree on which 
the premiſſes are ſold. The ſon cannot be admitted to prove the 
value of his remainder, as a debt under the commiſſion, becauſe 
his debt did not accrue till after the bankruptcy. 1 Brown 
Ch. Rep. 3 84. * ; 


¶Mortgagee of a bankrupt's eſtate, tho' he pays arrears of rent 


due to bankrupt's landlord, unleſs he applies to the court to ſtand 


in the landlord's place, in conſideration thereof, ſhall not be pre- 


ferred to the creditors under the commiſſion. Anon. P. 1740. 
I Athyns 102. ] P 1 7 
So, if a bankrupt purchaſe lands, and part of the money is 
not paid, the land ſhall be charged with it. 1 Ver. 267, 8. 
Nor a man, who has goods pledged to him for his money, 
before the bankruptcy. 1 


And where a trader pledged a leaſe as a ſecurity for a ſum of 


money borrowed by him, and afterwards became bankrupt, the 
pledge is protected againſt the aſſignees. 1 Brown Ch. Rep. 269. 
Nor, a man, who lends money to a bankrupt after his bank- 
ruptcy, and a commiſhon againſt him, tho” without notice of it. 
Per 2 Com. Ra⁊ulinſun. Cont. 2 Ver. 157, 161. 
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So ** who has an execution, or an extent ſerved or exe- 
cuted upon the lands or goods of a bankrupt, before he becomes 


dankrupt, needs no relief by a commiſſion of bankruptcy. Semb. 


per ft. 21 Fac. 19. Vide poft, (D. 20.) 


So a man who has a bond from 4. with condition, that his 


executors pay 400l. to B. if ſhe ſurvive two months after his deceaſe, 
ſhall not have diftribution within the ,. 7 G. 31. for perhaps the 
money will never be due. Adm. in B. R. and afterwards affirmed 

in error. Trin. 3 Geo. 2. Sparks and Tully. Reported 2 Ed. Ray. 


I546, 1570. | pes 
[A creditor by bond, who has alſo an open account with the 


bankrupt, may prove the bond - debt before the account is ſettled, 


which may be ſettled afterwards, and he is intitled only to the 
balance. Ex parte Simpſon, T. 1744. 1 Atkyns 68.] 


[A creditor who has a bankrupt in execution for one debt, may 


prove a diſtin& debt againſt him under the commiſſion, tho? he 
will not wave his execution for the other debt. Ex parte Botterill, 
P. 1746. 1 Athyns 109. ] 

[One inhabitant of a pariſh may be admitted to prove a debt 
for himſelf, and the reſt of the pariſhioners, for land-tax received 
by the bankrupt as collector, and not paid in to the receiver ge- 
neral. Ex parte Child, H. 1151. 1 Athyns 111.] 


80, for money of the poor in the hands of the bankrupt, as | 


_ overſeer of the poor, if his accounts were, or ought to have been 
delivered in before the bankruptcy, but not otherwiſe, for till the 
time of delivering in his accounts, he is not a debtor to the pa- 
riſh. 1 Term Rep. 369.“ 


[If a creditor has taken. a diſtreſs for tent, hnows of the com- 
miſſion, yet lies by for 15 years; when the bankrupt and the aſ- 


ſignee are both dead, he ſhall not be admitted to prove a debt, tho? 


he pretends he was ignorant of a dividend made nine years be- 


fore. Ex party Peachy, 7. 1754. 1 Athyns 111.] 


[If a man before marriage gives a bond to truſtee, conditioned 


to leave his wife 300 J. and afterwards becomes bankrupt, and 
dies inſolvent before any dividend made, the wife may be admit- 


ted a creditor, Semb. ſed dub. Ex parte Greenaway, M. 1740. 


1 Athyns 113. 
his wife 600 J. if ſhe ſurvives him, and becomes bankrupt, and 
dies before dividend made, the wife cannot be admitted a credi- 
tor. Ex parte Groome, 1744. 1 Athyns 115] 

The privilege of creditors to come in, and of bankrupts to be 
diſcharged from debts, is co- extenſive and commenſurate. 16d.] 

[If the father of the wife gives a bond previous to the marri- 
age, to pay the huſband 1000 J. after the death of himſelf and 
wife, and in the mean time intereſt at 4 per cent. and the bond is 
forfeited by non-payment of intereſt, and the father becomes bank- 
rupt, the huſband ſhall be admitted to prove his debt of 1000/7. 
and be paid dividend for it rateably with the other creditors. /bid. 
wan; Gf}, O_o. | | 


If a man by articles, previous to marriage, covenants to leave þ 
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II huſband before marriage contracts with truſtees to pay mo- 
ney in his life-time for her benefit / be ſurvives, and if ſhe dies, 
for children, if no children for his own benefit, and he becomes 
bankrupt after breach of payment to truſtees, they ſhall be ad- 
mitted creditors on equitable terms, the intereſt ſhall be paid to, 


the creditors under the commiſſion during the huſband's life, and 


the principal ſecured to the wife if ſhe ſurvives. bid.) 
»So, where the huſband, in his marriage ſettlement, had co- 


venanted to pay to truſtees to the uſes of the ſettlement 6000l. 


by inſtallments, wiz. 1000l. at the end of ſeven years, and 1000/. 
per ann. afterwards, ſo that the whole ſhould be paid in 12 years, 
if the huſband: ſhould ſo long live; if he ſhould not, then the 
4vhole to be paid within one year after his deceaſe, if the wife, or 
any child of the marriage ſbould be then living, if not, then 30000. 
The huſband became bankrupt juſt before the end of the firſt 
7 years: the lord chancellor ordered that the truſtees ſhould be 
admitted to prove the 3ooo!l. that muſt at all events become due, 
with a rebate of intereſt, and of whatever the bankrupt could 
claim againſt the truſtees. 1 Brown Ch. Rep. 398.“ 

[If judgment has been given at law by the huſband for this 
ſum, it is a debt notwithſtanding the defeazance, and the truſtees 
ſhall be admitted as creditors, tho” the terms of the bond itſelf 
be otherwiſe. Bid. Ex parte Michel, M. 1751. 1 Ath. 120.] 
[If A. draws bills on B. who has no effects in his hands, and 
B. accepts other bills drawn by 4. on C. who has no effects in 
his hands, and both B. and A. become bankrupt, the aſhgnees 
of B. ſhall be admitted creditors under 43 commiſhon for as 


much as they pay to the indorſees of A.'s bills under B.'s com- 


miſſion. Ex parte Walton, M. 1743. 1 Atkyns 122.) | 
A. gives a note payable to B. in two months for 1000. with- 
out conſideration, B. indorſes it to C. allowing 9 per cent. diſ- 


count, when due, C. takes joint- bond from A. and B. for 100 


A. becomes bankrupt, C. ſhall not be admitted to the dividend, 
till an iſſue tried whether the bond is uſurious or not. Ex parte 
Thomſon, 1 An, 125.) Ch 1 80 

| ſtat. 19 G. 2. c. 32. obligees in bottomree, or reſpon- 

dentia bonds, and the aſſured in policies of inſurance, ſhall be 
admitted to claim, and after the loſs or contingency happened, to 
prove their debts and have their ſhare of dividend, as if loſs or 
contingency had happened before commiſſion ifſued.] | 

(If A. and B. have tranſactions principally in negociating bills, 
and B. commits a private act of bankruptcy, after which A. pays 


to B. 7121, and B. pays to A. 3oool. which after the cammiſ- 
ſion, che aſſignees of B. recover at law againſt A. on a bill brought 
by A. he ſhall be allowed the 712/. Billon v. Hide, M. 1749. 


1 Atkyns 126.] | 
A. draws on B. who has no effects but accepts for the honour 
of the drawer, both become bankrupt, the bill-holders prove un- 
der both commiſſions, and receive dividends, but not ſufficient 
to pay 20s. in the pound; the aſſignees of B. ſhall ſtand in the 
Place of the bill-holders pro tanto as B's eſtate has paid on account 
Vor. II, N E | 0 of 
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of his acceptance of the bills, but ſhall receive no dividend till 
the bill-holders receive full ſatisfaction; and if the ſurplus of s 
eſtate is not ſufficient to anſwer what B. has paid as acceptor, 
the aſſignees ſhall have action againſt the perſon of A. for the re- 
ſidue, tho? he has had his certificate. £x parte Marſhal, 1752. 
r Athyns 129.] . ä g 
I. agrees with A. to anſwer all draughts of C. on him on A.'s 
account; C. draws on B. who accepts tho' he has no effects; on 
B.'s non-payment C. pays it, C. ſhall be admitted a creditor un- 
der the commiſſion againſt B. the acceptor. Ex parte Marſhal, 
7. 1753. 1 Athyns 131. 8 ö 

[An apprentice comes in only as a creditor, and only for the _ 
ſum remaining after deducting for the time he lived wit the 

bankrupt. Ex parte Sandby, M. 1745. 1 Attyns 149. ] 

Ilf huſband previous to marriage gives bond to truſtees for 
sol. for the wife's ſeparate uſe, with power to diſpoſe of it by 
will, and ſhe appoints it to her children by former huſband, they 
ſhall come in as creditors, tho? the huſband become bankrupt, ſug- 
geſts that. he was deceived in his opinion of his wife's fortune: 
Ex parte Marſh, T. 1744. 1 Athyns 158.] RS 

If 4. lends a ſum of money to one partner, (who is entitled to 
the whole partnerſhip ſtock, and two thirds of the profit) and he 
lends it to the partnerſhip trade; and A. alſo depoſits bonds for 
ſafe cuſtody with him, which he pawns, and lends the money 
to the partnerſhip -trade, and a joint commiſſion iſſues; A. ſhall 
not come in immediately and directly with the other part- 
nerſhip creditors, but by way of circuity he is intitled, as ſtanding 
in the place of that partner who has paid the money to the 
uſe of the partnerſhip trade. Ex parte Hunter, H. 1742. 
1 Athyns 223. 3 | 

If two partners agree to borrow money for the partnerſhip uſe, 
and one only gives bond, which the other witneſſes, and the mo- 
ney entered in partnerſhip caſh-book, the obligee ſhall be admitted 
a creditor under a joint commiſhon. Ex parte Brown, M. 1745. 
1 Athyns 225. | t | | 

[If A. a trader in Holland fails, and has a cgſio bonorum, and 
then borrows money in England of a former creditor, and gives 
him bond for the new loan and the old debt, he ſhall be ad- 
mitted creditor for the whole. Ex parte Burton, M. 1744. 
I Aukynt 255.] | 5 | 

[So if a bankrupt, after his certificate allowed, applies to a 
former creditor for a new loan, and gives bond'for both, he 
will be admitted for the whole on a ſecond bankruptcy. Semb. 
Tbid. | 
[If A. being indebted to B. aſſigns a mortgage to him, and 
becomes bankrupt ; the mortgage ſhall be ſold, and B. come in as 
a creditor under the commiſſion, for the deficiency only, Fx 
parte Bennet, H. 1742. 2 Athyns 527. en EO 
[If 4. has joint bonds from the bankrupt and another, he may 


come in for the whole debt under the commiſſion, without deli- 
a vering 
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| vering up the bonds, as he has a right to get in what he can from 
the co-obligor. id.] | 5 
[But ©, whether if the bankrupt has depoſited bonds from 
third perſons ro him, as a further ſecurity to 4. he can be admit- 
ted acreditor for the whole debt, without delivering up the bonds. 
Tad. — e 
[A perſon may prove a debt in right of his wife, and yet bring 
an action at law for a debt due to him in his own right. Ex parte 
Matthews, M. 1754. 3 Atkyns 816.) - | 

[On an uſurious contract, the whole debt is void, and the aſ- 
ſignees are not obliged to pay even what is really due. Ex parte 
Ship, T. 1752. 2 Vezey 489.] „ 

[A father with whom a child lived and was maintained, and 
who received the earnings of the child, becoming bankrupt, the 
child may be admitted a creditor, but with caution, Ex parte 
Macklin, T. 1755. 2 Vezey 675.] | | 

A. draws on B. promiſing to indemnify him, he accepts, bill 

becomes due, then A, becomes bankrupt, then B. is ſued and 
charged in execution. He cannot come in as a creditor for the 
debt accrued till he was charged in execution, which was after 


the bankruptcy. Chilton v. Whiffin, T. 8 G. 3. 3 Will. 13. 
(D. 4.) The Power of the Commiſſioners, 


By the /t. 13 El. 7. The commiſſioners, or major part, have (5. 4) 
full power to take order by their diſcretion with the body of the For &iſc:.ve. 
| bankrupt, wherever found, in his houſe, or elſewhere, by his or of the 
her impriſonment, Oc. . n 
And by the /. 13 El. 7. and 1 Fac, 15. If the bankrupt with- 
draw, and on warning three ſeveral times left at the houſe of his 
moſt uſual abode for a year Jaſt paſt, do not appear before the 
commiſſioners, the major part of them may make him to be pro- 
claimed in the queen's name five market days, near the place of 
his abode, to appear at a time appointed, and if he does not then 
appear, he ſhall be out of the queen's protection, and the com- 
miſſioners may ſend a warrant to apprehend him. | 
And by the /t. 13 EI. 7. If any perſon conceal him fo pro- 
claimed, he ſhall ſuffer ſuch fine and impriſonment, as the lord 
chancellor ſhall think meet. e 8 
And by the /t. 21 Fac. 19. The major part of the commiſſi- 
oners, or any by their warrant, may break open the houſe of the 
bankrupt, and ſeize his body, Cc. RE 
By the /. 4 & 5 Ann. 17. On certificate under the hands 
and ſeals of the major part of the commiſſioners, that ſuch com- 
miſſion is iſſued, and the party is found a bankrupt, any judge, or 
Juſtice of peace, may grant a warrant to. apprehend him, and 
commit him to the county gaol, of which the gaoler ſhall ſorth- 
with give notice to the commiſſioners, that they by warrant may 
remove him before them, Ec. revived by the /. 5 Geo. 24. 
5 G. 2. 30.* | | | 
And if the bankrupt, in 30 days after notice of the commiſſion 


left at his uſual abode, and publiſhed in the gazette, (which 
| _ of time 
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time the lord chancellor, Cc. five days before the time of ſuck 
ſurrender, may enlarge not exceeding 60 days,) do not ſurren- 
der himſelf to ſome of the commiſſioners, and ſubmit to be exa- 
mined, he ſhall ſuffer as a felon. Enlarged by the /t. 5 Geo. 24, 


and 5 Geo. 2. 30. By the latter ſtatute, the time for ſurrender 


is 42 days after notice in writing, left at the uſual place of abode, 
or perſonal notice in caſe the bankrupt be in priſon, and notice in 
the gazette, And lord chancellor, &c. may enlarge the time, not 
exceeding 50 days, to be computed from the end of the 42 days, 


provided the order for enlargement be made ſix days at leaſt be- 


fore the expiration of the 42 days.* 


And the commiſſioners ſhall appoint within the 42 days, not : 


leſs than three ſeveral meetings, the laſt of which ſhall be on the 
42d day. / 2. | 


By the /. 5 Geo. 24. Any judge, baron, or juſtice of peace by | 


warrant, Sc. may apprehend, &c. ut ſupra. And if the gaoler 
fuffer an eſcape, he forfeits po. | on” | 

[A man may go before the commiſſioners, and ſubmit to them 

for the time, yet proteſting he is no bankrupt, and may notwith- 
ſtanding bring an action in raeſonable time againſt the aſſignees. 
Flower v. Herbert, T. 1751. 2 Vezey 326.] | 


_ 5 4 After the commiſſion ifſued, the commiſſioners, or the major 
24 of ban. bart, ought to examine, whether he be a bankrupt ; for the ſt. 
ruptcy. * 21 Fac. 19. ſays, After any perſon ſhall by the commiſhoners, 
9 or major part of them, be adjudged and declared a bankrupft. 
And by the f. 4 & 5 Ann. 17. The commiſſioners may call 
before them any perſon, who they believe can give account of 
any act of bankruptcy, and examine him thereto on oath, or 
otherwiſe ; and if he, having his charges paid or tendred, refuſe 
to appear, or to be ſworn, and anſwer all queſtions, &c. they 
may commit him without bail till be ſubmit, &c. Revived by the 
. 5 Geo. 24, | 


© 


rovided none be obliged to travel above twenty miles to be ex- 


amined.. Revived by the ft. 5 Geo. 24. 


. 5s.) The commilſioners, or the major part of them, may, as often 


—— as they ſhall ſee cauſe, for the better preſerving and ſecuring the 
— bankrupr's eſtate, immediately appoint one or more aſſignee or aſ- 
nee.? P gnees of the eſtate and effects, or any part thereof; and this 
proviſional aſſignee, & c. ſhall be removed at the meeting of the 
creditors, -afterwards to be held for the choice of aflignees, and 
ſhall deliver up and aſſign all the eſtate and effects come to his 
bands, under the penalty of 200/. to be divided among the credi- 


tors rateably in ſatisfaction of part of their debts, to be recovered 


| by action of debt, &c. with full. coſts of ſuit. 5 G. 2. c. 30. / 30. 


(D. 6. By the /. 1 Fac. 15. The major part of the commiſſioners 
— 8 may examine the bankrupt on ſuch interrogatories as they ſhall 
= 0 think meet, touching his lands, goods, debts, books of account, 
examination & c. or his ſecret grants, or eloining of them, &c. | 
of the bank. . 3 ä | | | 
rupt. 


Ang 
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And if he refuſe to be examined, or ay{wer fully, they may 


commit him till he conform. OL, | 
And if he commit perjury, to the damage of his creditors, to 
the value of. 10). being convicted, he ſhall be pilloried, and loſe 
one of his ears. 5 af nn 8 ; a 
The bankrupt ought to have a copy of the interrogatories, an 
FS conſider of bis anſwer, and he cannot be committed for 
mon Nathan, M. 4 G. 2. Str. 880.] | 
[The bankrupt is not obliged to attend aſſignees to aſſiſt in 
making out his accounts after the forty two days, orthe enlarged 
time, for his protection from arreſts extends no further: Fx 
parte Turner, T. 17. 42. 1 Athyne 148. & UP Ln 
[ Hardwicke C. ſaid, he would compel his attendance; if in- 
demnified from arreſts by creditors under the commiſſion, tho? 
not by creditors at large. id.] Mes I PI 


If after a perſon is declared a bankrupt, and the three ſntings 


at Gualdhall advertiſed, the commiſhoners have proof that he is 
ſecreting his effects, they may ſummon him to appear ſooner, and 
on his non-attendance certify it to a judge, who may commit him 
to Newgate ; they may then bring him before them, and if he re- 
fuſes to be examined, they may recommit him. #x parte Lin- 
Food, P. 1742. 1 Athyns 240. e ber th | 
That J have loſt 2000/. on goods Told laſt year, and 1000/. 
on mournings, and have been extremely extravagant for ten years; 
is not a ſufficient anſwer to an inquiry after a deficiency of 13000/. 
Rex v. Perrot, H. 1 G. 3. 2 B. M. 1122. e 


Nor expences attending my connections with the fair-ſex, 


Foool.] 


[Nor that he had given 5oool. to a woman now dead, 


and all letters, &c. burnt. Rex. v. Perrot, T. 1 G. 3. 2 B. 
4. 1215.] | : | „„ 1 
[The examination, nor their power of commitment, nor the 
duration of the commitment, is not confined to the time limited 
for bankrupt's ſurrender. Jbid.] | | 

By the ſt. 21 Fac. 19. If a bankrupt be found to have fraudu- 
lently conveyed away goods, or lands, to the value of 201. and 
do not diſcover, and if he can, deliver to the commiſhoners all 
the eſtate and goods ſo conveyed, and be thereof convicted upon 
indictment, &c. he ſhall be pilloried, and loſe one ear. 

By the ,. 4 & 5 Ann. 17. If a bankrupt on examination do 
not fully and truly diſcover all his effects, books, &c. and how 
_ diſpoſed, and deliver up all in his power, &c. he ſhall ſuffer as 

a felon. 80 by the 40. 3 Geo. 12. A bankrupt againſt 
Vhom a commiſſion iſſued on or before 26 June 1716, at 
| _— time the former act expired. So by the /t. 5 Geo. 24. and 

5 Geo. 2. 30. | Se = 

(If a * is indicted by a creditor who has not proved 
his debt, for not furrendering within the time, and the aſſignees 
and other creditors declare they are ſatisſied with his behaviour, 
the court will not give their ee by ordering. the elerk to 
OP = attend 


* 


not anſwering queſtions which are not in writing. Rex v. Slo- 
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ttend with the proceedings; for the law ſeems to intend 
fach proſecution ' ſhould be with the concurrence. of the 
creditors under the commiſſion. Ex parte Wood, 7. 1751. 
14 yns 221. ] . 2110 8 f 1 ; 
[Where a bankrupt has not ſurrendered in time, but there ap- 
pears no intention of defrauding, the chancellor may ſuperſede 
the commiſſion, to prevent proſecution. Id.] 3 
So by the /t. 5 Gro. 24. If he conceal, deſtroy, &c. any of his 
effects to the value of 20l. or any books of account, bonds, &c, 
of intent to defraud creditors. —So by 5 Geo. 2. 30. 
So if after his certificate he refuſe to attend the commiſſioners 
or the court, to make out any debt, &c. having fourteen days 
notice, and 27. 6d. per diem allowed him, he ſhall be come 
mitted, | | 3 


(D. 2.) So by the f. 21 Fac. 19. The commiſſioners may examine on 
n he —4 of = one ** a bankrupt, as to the eſtate, or 
| goods, of the bankrupt concealed, or diſpoſed by her, or any 
other, who refuſing to appear, or be examined, or not Sap abr, 

the trutb, ſhall forfeit the ſame penalty, as any other perſon ſhoul 

in the like caſe, | 3 125 80 
But before this ſtatute the wife could not be examined by the 

commiſſioners againſt her huſband, 1 Broaunl. 47. 


(D. 8.) So by the /2. 13 El. 7. The commiſſioners may ſend for any 
Or of others. perſons ſuſpected to have any goods, or debts, of the bankrupt, 
or to be indebted to him, and may examine them on oath or other- 
wiſe, about the truth and certainty thereof: And if any refuſe to 
be ſworn, or diſcloſe not the whole truth, on proof thereof before 
the commiſſioners by witneſs or otherwiſe he ſhall forfeit double 
the value of the goods, or debts concealed, to be levied by the 
commiſſioners on his or their lands and goods, &c. for the bene- 
fit of the creditors, in the ſame manner, as they may order the 
lands, or goods, of the bankrupt himſelf, | | 
And by the ft. 1 Fac. 15. The commiſſioners may by war- 
rant, &c. commit the party refuſing to appear, or to be ſworn, - v 
and anſwer ſuch interrogatories as ſhall be miniſtred to him, 3 
without bail, till he ſubmit to be examined, &c.—80 by the 7. 0 
5 Geo. 24. as to acts of bankruptcy. | 
If the examination of a perſon is by order limited to the bank- hf 
rupt's trading only; that ſhall not reſtrain the commiſſioners from al 
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aiking any queſtions relevant to his being a trader, or any circum- 4 
ſtances relating thereto; as whether he had aſſigned over his by 
thare. Ex parte Purſins, N. 1747. 1 Athyns 204.] | 

Couaſel ought not to be allowed to every perſon on their exa- co 
mination. Jbid.] | ED g0 


A witneſs interrogated, Did you by Ly yourſelf or by a broker ? 
cannot politively recollect; Can you form any belief? I ſhould 
rather believe by a broker, Do you or do you not believe, &c.? 1 
can give no other anſwer ; By the words I ſhould rather believe, &c. 
de. yes nean you believe yort bought hy a broker, or that you believe 

> | oh 
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you did not buy by a broker ? No anſwer, His anſwer-before was 
ſufficient, 94 on Hab. corp. diſcharged. Miller's Cafe. P. 13 GC. 3. 
3 Wilſ. 420. = 3 — 1 | 
, e court will not reſtrain commiſſioners in their examina- 
tions, and inſtead thereof order a perſon to be examined on inter- 
rogatories.. Ex parte Bland, M. 1747. 1 Atkyns 205.] 
And ſuch perſon convicted of wilful perjury, &c. or any con- 
victed of ſuborning them, ſhall ſuffer ſuch puniſhment concerning 
_ perjury as in 5 El. . 5 2 „ > 
Provided the commiſſioners allow the witneſſes ſent for, ſuch 
_ colts as they think fit. And by the /. 5 Geo. 24. they are not. 
obliged to go above 20 miles. | | A 
y the ſt. 4 & 5 Ann. 17. In caſe the bankrupt do not ſurren- 
der himſelf, and conform, &c. all perſons who have accepted 
any truſt, or conceal any real or perſonal eſtate of the bankrupt, 
ſhall in thirty days after notice of the commiſſion, diſcover ach 
truſt and eſtate in writing to one of the commiſſioners, and ſub- 
mit to be examined, &c. or forfeit 100 J. and double the value 
of the eſtate concealed, to be recovered by the aſſignees for the 
benefit of the creditors, with coſts, &c. And any perſon volun- 
tarily diſcovering, &c. in ſixty days after the time allowed to the 
bankrupt to ſurrender, ſhall have 3 J. per cent. from the aſſignees, 
of the net proceed of what ſhall be recovered by ſuch diſcoyery.— 
Revived by the /?. 5 Geo. 24. 80 by /t. 5 Geo. 2. c. 30. 
Blut a commitment, till he conform to their authority, is void. 
II ñ fD . - 
Or, int diſcharged by due courſe of law. R. 1 Sal. 551. 


By the /2. 13 El. 7. If any detain goods, lands, or debts of a (D. 9.) 
bankrupt „ & c. he ſhall forfeit double the value of By ſeizur 
them, to be levied in the ſame manner as the forfeiture for con- of his ef- 
eealing ſuch goods, &c. on examination, &c. and to be employed ſects. 
for the benefit of the creditors, or if they be paid, then a motety 
to the queen, and a moiety to the poor, &c. | 

And by the /t. 21 Fac. 19. The commiſſioners, or any by their 
warrant, may break open the houſe, chambers, warehouſe, ſhop, 
doors, or trunks of the bankrupt, and ſeize his goods, money, or 
other eſtate, 2 3 8 
So by the /t. 4 & 5 Ann. 17. On certificate from the commiſ- 
ſioners of the commiſſion, and that the party is found a bankrupt, 
any judge or juſtice of peace may grant a warrant to ſeize any 
goods, books, writings, or other real or perſonal eſtate of the ' 
bankrupt.— 80 by the /. 5 Geo. 24. and ft. 5 G. 2. c. 30% 
And by the /t. 5 Ann. 22. If the bankrupt, or any other by his 
conſent or privity, remove, conceal, deſtroy, or embezzle any 
goods or effects, whereof the bankrupt, or any in truſt for him, 

is poſſeſſed, to the value of 20 J. or any books of account, 

writings, &c. of intent to defraud his creditors, ſuch bankrupt 


ſhall ſuffer as a felon, 80 by the ff, 5 GW. 24. and 5 Geo. 2. 
30. | | 


By 
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(D. 10. By the 2 I 2 El. 7. The major part of the commiſſioners hare 
For diſpoſal full power by their diſcretion to take order with all a bankrupt's 


of his eſtate. 


What lands lands, tenements, and hereditaments, as well copy as freehold, 


and goods. Which he ſhall have in his own right before he became a bank- 


All his real rupt. 5 


eſtate. And therefore, the commiſſioners may ſell all lands and tene- 
ments, which the bankrupt had at the time of his bankruptcy in 


fee, for life, or for years. | 
So all rents, annuities, offices, &c. 


bankrupts. R. Cro. Car. 550. Vide Copybold, (N.) | 

So * or remainder, as well a lands in poſſef- 
fon. | | De CFE 4: 

80 any future intereſt: As a term to commence in fu- 
[If a man deviſes lands to A. for life, then to truſtees to ſell 
and divide the money among A's. children living at A's. death; 
one of them becomes bankrupt, and gets his certificate, and . 


dies. This contingent intereſt ſhall go to the aſſignees. Higden v. 


Williamſon, M. 1731. 3 P. W. 132.] 

[The aſſignees may fell the office of under - marſhal of the city 
of London ; for it does not relate to the adminiſtration of juſtice, 
but orly of the police of the city. Ex parte Butler, T. 1749. 
» Athyns 210.] 5 


If an officer of the army becomes bankrupt, the chan- 


cellor may lay his hands on his pay. D. per Hardwicke, C. 
Ibid.] | 


the court will not order, but recommend it to lord mayor 


and aldermen to diſmiſs him for neglect of duty, and tb admit the 


purchafer. Ex parte Butler, M. 1749. 1 Athyns 215.] 

If tenant in tail mortgages for years, becomes ry 
and dies without ſuffering recovery, the aſſignee ſhall have the 
land, clear of the mortgage. Beck v. Hawkins, T. 24 G. 2. 

1 Wilf. 276.] | 


(D. 11.) 80 by the fe. 13 El. 7. The commiſſioners may ſell all lands, 
Tho a joint tenements and hereditaments, which the bankrupt ſhall have pur- 


purchaſer chaſed for money, &c. jointly with his wife, children, or child for 


viſe 6. his own uſe, or for ſuch uſe or intereſt, as he might lawfully de- 


part withal. 


Yer if a purchaſe in the name of himſelf and his wife, and 


| fon, was before his trading, the commiſſioners cannot ſell it. R. 
per 3 J. Cre. Car. 550. | CE 
So by the ſt. 13 LI. 7. The commiſſioners may ſell all lands, 


&c. purchaſed with any perſon to the ſecret uſe of the bank- 


rupt. | 
So if che bankrupt be a jointenant in fee, for life or years, the 
commiſhoners may ſell a moiety. 
If he be ſeiſed in righr of his wife, they may ſell during the 
corerture. V gh | 


So all copyhold eſtates; for they are within all the ſtatutes of 


[IF the bankrupt will not ſurrender his office, and abſconds 3 | 


so 


DEE. HR 
80 by the ſe. 1 Fac. 15. The commiſſioners may ſell all lands, (0. 13.) 


Oc. offices, Sc. goods, chattels, and debts, which ſuch perſon eat 
who ſhall become bankrupt, ſhall have conveyed, or caufe-to be children or 
conveyed to any of his children, or other perſon, or into any other truſtees, 
men's names, as amply as if ſuch bankrupt, at the time of the 
bankruptcy, had been actually ſeiſed, or poſſeſſed in his own name, 
of the like intereſt. Fan ORC 
80 where a trader advanced half the money for the renewal _ 
of a leaſe, the leſſee giving a note for the repayment of the mo- 
| ney, unleſs ſhe ſhould by will give the eftate to one of his 
children; ſhe bequeathed the eſtate to his daughter, and 
the father becoming bankrupt, a moiety of the eſtate 
veſted in the aſſignees under this ſtatu . 1 Brown Ch. Rep. 
160.* | | OE | 
So if they are conveyed before his bankruptcy, in conſideration 
of marriage, to the uſe of himſelf and his wife; tho* the 
wife is not named by the ſtat. for ſhe is within the intent. R. 
Sti. 289. | | 3 N 1 
II A. in declining circumſtances, conveys an eſtate for an in- 
adequate conſideration, it ſhall only ſtand for a ſecurity for as 
much as was really due, and the eſtate be conveyed to the aſ- 
ſignees. Barwell v. Ward, H. 1744. 1 Atkyns 260. "= 
Il a legacy has been left to the wife of a man who becomes 
bankrupt before he receives it, and the wife dies, the aſlignee 
| ſhall not be obliged to make any proviſion for the iſſue of the 
marriage, eſpecially if they are otherwiſe provided for. Hearle 
v. Greenbank, P. 1749. 3 Atkyns 695. 1 Verey 298.] | 
[Lands conveyed by A. after marriage to truſtees, in conſidera- 
tion of five ſhillings, and other valuable conſiderations, jn truſt 
for himſelf for life, to his wife for life, then to his eldeft ſon if 
he ſurvives father and mother, then to his other ſons; if 4. be- 
comes bankrupt 22 years afterwards, ſhall be conveyed by the 
truſtees to the aſſignees, by virtue of ſtat. 1 Fac. 1. c. 15, 
Walker v. Burrows, M. 1745. 1 Atkyns z.] On 
[Bur if a man, not a trader or in debt, makes a voluntary ſet- 
tlement on a child, and afterwards becomes a trader and a bank- 
rupt, this ſettlement is not liable to the bankruptcy. Lilly v. O, 
born, T. 1734. 3 P. V. 298.] 


So by the . 21 Fac. 19. The commiſſioners may ſell, Fc. (D. 13.) 
all lands, c. whereof the bankrupt is ſeiſed in tail, in poſſeſ. Tho, ſeiſed 
ſion, reverſion, or remainder, whereof no reverſion or remainder * 
is in the king of the gift of the king, Qt. which ſhall be good 7 
againſt ifſues in tail, and all others, whom the bankrupt might 
bar of any remainder, title, poſſibility, Sc. by a common reco- 
very. | | | 

Zo they may ſell an eſtate which the bankrupt has, to com- 
mence upon a contingency, 1 | 


| $0 by the f. 21 Fac. 19. If the bankrupt has conveyed lands, (, 440 
Oc. goods, Oc. on condition, or under power of redemption, — 5 
1 8 the equity of re- 

5 demption. 


the commiſſioners may before the time of performance of the 
condition, under their hands and ſeals appoint a perſon to make 


vF 
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tender of payment, or performance, according to the nature of 
the condition. And after ſuch tender, &'c. the commiſſioners 


may ſell ſuch lands, goods, &#. for the benefit of the cr editors, 


as any other of the bankrupt's eſtate. "3 


(D. 16 ) 
All goods 
and debts. 


Sq by the /t. 13 El. J. The commiſſioners may ſell all lands 
free, or copy, fees, goods, c. purchaſed, or which ſhall de- 
ſcend, or by any means come to the bankrupt, after his being de- 
clared a bankrupt, at any time before the debts to the creditors 
be fully ſatisfied, or agreed for. 


[A legacy to a bankrupt, when the teſtator dies after the 


certificate is ſigned by the creditors and commiſſioners, but be- 
fore it is allowed, ſhall go to the aſſignees for the benefit of 
the creditors. Tudway v. Bourn, H. 32 G. 2. 2 B. M. 
716. | 


wherever found. 1 

And by the /f. 1 Fac. 15. The commiſſioners may grant, and 
aſſign any debts due to the bankrupt, or to be due, from what 
perſon, or in what manner ſoever, to the benefit of the credi- 


tors; which aſſignment ſhall veſt the property of ſuch debt in the 
aſſignee, as fully as if the bond, c. were made to ſuch aſſignee, 
ſo that the bankrupt ſhall not afterwards recover, releaſe or diſ- 


charge the ſame, nor ſhall it be attached as a debt of the bank- 
rupt. | 7 | 
And therefore, the commiſhoners may ſell all the goods 


of the bankrupt, tho' he ſold them bond de after his bank - 


. and before the commiſſion awarded. Vide ante, 


9.) Fe ps 

Tho? he ſold them in market overt, Per Twiſd, 1 Lev, 174, 
1 Sid. 272. Pn 

A ſortiori, goods ſold by the bankrupt after the commiſſion, be- 
fore ſeizure. R. Mo. 594. | 


Tho' the bankrupt pay his money to any creditor for a juſt | 


debt. R. 2 Co. 25. b. 


A ſhip-builder who repairs a ſhip, and delivers poſſeſſion of 
it, has no ſpecifick lien upon it, but muſt come in under the 


commiſhon for his debt, and muſt deliver up the money for 
which he ſold the ſhip. Ex parte Shank, T. 1754. 1 Al. 
2 | 185 | 


the money formerly due, but only for grinding the corn then 
in his hands. Semb, Ex parte Ockenden, T. 1754. 1 Athyns 


235.1 


([A mortgage or conditional diſpoſition or conveyance of goods. 


is within 21 Zac. 1. c. 19. C 10, 11. but extends to goods only 


originally 


So by the fe. 1 3 El. 7. The commiſſioners may ſell all money, 
goods, chattels, merchandizes, wares, and debts of the bankrupt. 


4- . 
[A miller to whom à meal- man is indebted for grinding corn, 
has no ſpecifick lien on corn in his hands at the bankruptcy, for 


nm Rm — 


8 


11er 


clauſe. Ryall v. Rolle, H. 1749. 1 Athyns 165. 1 Vezey 348. 
1 Wilſ. 260. | 7 a 4495 OE ROT} 


[A ſhare of partnerſhip trade and utenſils, &c. mortgaged to 


a partner, muſt be delivered, or it is a deluſive credit, and falls 
within that ſtatute. Mid. F op 


{If one partner lends money to another generally, and it is not 


entred on the'partnerſhip-books, he gains no ſpecifick lien on the 
ſhare of the borrower, 85 ſnall be preferred to ſeparate creditors 
on a bankruptcy. bid. | 5 * 


\ 


[If a man advances money on à conditional ſale of goods, and 
does not infiſt on the delivery of them, he confides in the credit 
of the vender, and has no real or particular ſecurity, but muſt 


come in as any other creditor under a commiſſion of bankrupt 
againſt him. bid. : Ty, e 

[If a partner pay a debt due to the crown, and take an 
aſſignment, the partnerſhip effects muſt be applied to pay the 
partnerſhip debts, before he can claim any thing out of it, ei- 


ther as his ſhare or debt. W/t v. Skip, P. 1750, 1 Vezey 


456] LS 
A. and B. partners are indebted to C. without whoſe know- 


ledge on 26th 4. lodges goods at a public warehouſe for C.; 
on 27th he abſconds, on 28th he ſends bills of parcels to C. (who 
had not purchaſed or agreed for them;) on 3oth C. receives 
the bill of parcels, ſells the goods and applies the money in 
part payment of the debt. The aſſignees recover the whole 
goods on trover. Hague v. Rolliſton. H. 8 G. 3, 4 B. M. 


2174]. 


rupts before he receives it, there was no ſuch courſe of dealin 


between them, there appears no appropriation of the note. Af- 


ſignees recover. Alderſon v. Temple. T. 8 G. 3. 4 B. M. 
2235.]. | 
If bills are ſent, gr goods conſigned, ay without his 

knowledge, to one who has paid value before, aſhgnees ſhall nor 


recover. Otherwiſe if conſideration not paid, chancery interpoſes, 


Ibid.) ** 
All acts to defraud creditors are void. id.] | 

FAn inſolvent debtor cannot go- out of the common courſe of 
trade to prefer a creditor, but he may prefer one in the common 
courſe of trade. /bid.] TE: 

Aſſent is neceſſary to compleat a contract, yet bills, &c. ſent 
to a great diſtance may be good, tho? bankruptcy intervenes be- 
fore arrival. bid. ] | 

[A. a linen draper buys goods on credit. B. his brother, a 
banker, employs C. to buy them of A. at prime coſt, to whom he 


gives his notes which are paid unto B. C. ſells the goods and ac- 


counts for them to B. B. ſends another man D. to buy them 
at prime coſt, and gives him bank notes to pay for them. 4. 
: | changes 


originally 0 bankrupt's; and choſes in action are within the 


[A. and B. partners, indebted to C. in contemplation of their 
bankruptcy, indorſe a note of D. to whom they have given notes 
for the ſame ſum to C. and ſend it by the poſt, they are bank- 


27 
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changes the notes for others which he pays unto B. D. ſells the 
goods and accounts for them to B. It is a fraud, (tho? not an 


act of bankruptcy, becauſe no deed nor conveyance) the fale 


void, and trover lies for the aſſignees againſt B. Martin v. Peu- 
as. MM. 10G.3. 1 
Jon a loan of money, a trader in inſolvent circumſtances aſ- 
ſigus a third of his effects to the lender, and two days after be- 
comes bankrupt, it is fraudulent and void. Litton v. Bartlet, 
H. ie G. 3. . a | TY 
So they may ſell his goods in Treland. : | 
They may ſell monies due to the bankrupt upon a judgment. 
Jon. 215.] | EEE : 
7 And 1 may be entred upon a ſcire facias, after verdict 


— 


againſt the terretenant, at the requeſt of the aſſignee, without a 


new ſcire facias by him. $5 Mod. 88. 
So an heriot, relief, &c. due to the bankrupt. 


Soo a debt upon a bond to A. as truſtee for the bankrupt. R. 


Pal. 505. : | | 

So they ſhall have an equity of redemption, which the bank- 
rupt had. 2 Per. 97. | ; 

So a legacy given to the bankrupt, for which he had a decree. 
R. 2 Fer. 433-:- | | | 

So they may fell goods of the bankrupt forfeited, and ſeized 
by a capias utlagatum after the bankruptcy, and before the 
commiſſion ; for a bankrupt ſhall not defeat his creditors, by his 
act, or default. R. 1 Sal. 109. R. cont. in the exchequer, Fill. 


6 Geo. 


So by the ft. 5 Geo. 2. 30. The goods of a bankrupt, being a 


felon, ſhall go among the creditors. 


And by the ,t. 21 Fac. 19. The commiſſioners may ſell a 


.O. 17 9 goods, whereof the bankrupt ſhall be reputed owner, and with 


only the dif. the conſent of the true owner, take upon him the ſale and diſpo- 


poſition by ſition, tho* formerly conveyed by the bankrupt to ſuch. true 


content of owner for valuable conſideration. Vide Cowp. 232. 
ne, And all lands, goods, &c, extended after his becoming a 
bankrupt, on pretence of his being accomptant, or indebted to 
the king, if upon examination by the commiſſioners on oath it 
be found, ſuch debt be due to ſuch accomptant, or debtor 


on a contract not originally made between him and the 


* but made with, or in truſt for ſome other per- 
on. 


the writ bears //te before. Semb. 1 Lev. 173. | 

So a judgment obtained by a creditor after an act of bank- 
ruptcy ſhall be avoided. „ | 

So by the /t. 21 Tac. 19. If the bankrupt had granted er 
pledged his goods, &c. for payment of the money, the com- 
_— may pay or tender the money, and then ſell the 
goods. | | „„ 


vet 


So goods taken in execution after = act of bankruptcy, tho”. 


r 


2 
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Vet if the goods of a bankrupt are ſeized in execution after 
the bankruptcy, and ſold by the ſheriff, the commiſhoners cannot 
aſſign the money raiſed by the ſale, but they muſt aſſign the goods 
themſelves. R. 3 Lev. 192. 1 


280 if a bankrupt, after he has obtained his certiſſcate, trading 


again for himſelf, be left for ſeveral years in poſſeſſion of his 


houſe, houſehold goods and furniture, in order to aſſiſt in ſettling 
the affairs of the bankrupt eſtate, the aſſignees repeatedly ftayng 


the goods, &c. in their accounts with the creditors, as part of 
the eſtate, ſuch poſſeſſion does not fall within 21 FJ. 1. c. 49. 


FJ. 4. ſo as to velit the goods in &ffignees under a new commiſhon, | 


Doug. 317.“ | A 

So if goods are taken in execution by the ſheriff at the ſuit 
of the bankrupt, they cannot be aſſigned 'till they come to the 
hands of the bankrupt. R. Fon. 215. Cro. Car. 166, 176. 


Nor damages, which the bankrupt. may recover for treſpaſs, 
or ſlander, before they are aſcertained by judgment. Jon. 


„ | 


But by the ff. 13 El. 7. The commiſſioners cannot ſell lands, b. 18.) 
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xc. aſſured by the bankrupt before he became bankrupt, ſo as ſuch” What not, 
aſſurance be made bond fide, and the party to whoſe uſe made, lands, &c. 


be not privy or conſenting to the purpoſe of the bankrupt, to 
deceive his creditors, at or before Park aſſurance. 5 
Nor lands, which the bankrupt had ſold by deed indented, tho” 
the inrollment was after the bankruptcy. Fon. 203. ER 
So by the . 21 Fac. 19. No purchaſer for a valuable con- 


ſideration ſhall be impeached, unleſs the commiſhon to prove him 


a bankrupt be ſued in five years after he ſhall become a bank 


ru 


ney for a leaſe of his land from the king, before the com- 


miſhon ſued, he will be a purchaſer bend fide for ſo much. R. 


I Sal. 109. 

[If A. after marriage, in conſideration of a ſum paid by his 
wife's brother, ſetiles an eſtate to himſelf for life, remainder to 
truſtees to preſerve, &c. to the wife for jointure, to truſtees for 


99 years, on the truſts after expreſſed, and then to the ſons in 


tail male; and no declaration of the uſes of the term for 99 years. 
A. becomes bankrupt, this uſe ſhall not revert, to A. and his aſ- 


ſignees, but ſhall be conſidered as a truſt term to attend the inhe- 


ritance, and the aſſignees take only the intereſt 4. has in 
the eltate, that is, for his life. Brown v. Tones, M. 1744. 
i Atkyns 188. | 1 | RY 


pt. | , 
So if the bankrupt be afterwards outlawed, and A. gives mo- 


ſold bond fide 
before the 
bankruptcy. 


Nor lands, which the bankrupt has as truſtee only, for pa ment (D. 19.) 
of the debts of another. R. in Chanc. Trin. 2. Geo. inter Clopham Or which he 


& Gallant. 


annuity to a woman who marries and brings a fortune to A. who 
| becomes 


| had as truſ- 
[If a bond is given to a truſtee, to ſecure the payment of an © 


= FEE Ha: 


becomes a bankrupt, and the woman has nothing to ſubſiſt on 
but this annuity, the aſſignees ſhall deliver the bond to her, and 
ſhe ſhall receive the arrears and future payments. Ex parte Coyſe- 
gane. M. 1753. 1 Atkyns 192.] pat: | | 
[Specific effects (even money if diſtinguiſhable) of a teſtator 
in the hands of his executor a bankrupt, ſhall not be ſeized. 
Howard v. Femmet, H. 3 G. 3. 3 B. M. 1368.]. | 


*Nor money belonging to the pariſh in the hands of an overſeer 
of the poor become bankrupt. 1 Term Rep. 370.* | | 

Nor does a debt due to the bankrupt as truſtee for another, 
paſs under the aſſignment. 1 Term Rep. 619.“ 

And he may ſue the debtor in his own name for the benefit 


of the perſon for whom he is truſtee. Id. 16:d.* 


(b. 20.) Nor by the f/f. 21 Fac. 19. Lands, or goods, &c. whereof an c 

Or upon extent or execution is ſerved and executed, before he became 9 

which an bankrupt. | Ns: 8 | 1 
5 * So if a ſtatute be extended upon the lands, though the /be- 
cuted. rate was not ſued before his bankruptcy. R. Cro. Car. 149. 


Fon. 203. 
Nor goods taken in execution for the bankrupt, be- 
fore the return of the writ. R. Cro. Car, 166, 176. Jon. 


„ | Fn 
So if an execution be made after an act of bankruptcy, and ha 
before notice of it, upon a writ teſte'd before the bankruptcy, St 
trover does not lie by the aſſignees againſt the officer. R. 1 Lev. 
173. 1 Sid. 271. | 8288 . bef 
Yet goods, not taken in execution, may be ſold, tho? the writ hut 
of execution was delivered to the ſheriff before his bankruptcy. del 
R. 3 Lev. 70. 192. „ . 158 
[And if money is levied by ſheriff on F. fa. which he returns, [ 
: and pays plaintiff the money, before defendant has Jain two on | 
months in. priſon, which he afterwards does, and thereby becomes left 
bankrupt, by relation prior to the execution, plaintiff ſhall re- out 
fund the money. Coppendale v. Bridgen, T. 32 & 33 G. 2. mon 
B. M. 814. Vide Cooper v. Chitty, poſt. (D. 29.)] duri 
[A landlord may diſtrain for his rent on a bankrupt's goods, in th 
either before or — 45 the aſſignment; but if he neglects it, Skell, 
and ſuffers them to be ſold by the aſſignees, he comes in on an 
average with the reſt of the creditors. Anon. P. 1740. 8 
1 Atkyns 102. Ex parte Deſcharmes, H. 1742. 1 Athyns 103. pai yg 


= parte Facques, M. 1730. Ex parte Dillon, H. 1733. 1 At- 
ns 104. | ' 
The Jandlord may diſtrain for his intire rent due, on any 
goods remaining on the premiſes, even tho? ſold by the aſſignees, 
if not remoyed. Ex parte Plummer, H. 1739. 1 Athyns 103. 
Ex parte Grove, P. 1747. 1 Athyns 104] c 
[A landlord, tho' he made no diſtreſs, has been conſidered 
as within the equity of the ſtatute, giving him a year's rent 
on executions. Ex parte Plummer, H. 1739. 1 Atkyns 103.] | 


2 : [if 


a 4 * n wy 


[If -a landlord comes in and proves his debt for rent under the 
commiſſion, and the aſſignees ſell the goods to a perſon who lives 
on the premiſes, and the goods remain there, and the landlord 
afterwards diſtrains, his proceedings on the replevin ſhall be re- 
ſtrained, and he confined to his remedy under the commiſſion. 
Ex parte Grove, P. 1747. 1 Athyns 104. | | 


So by the ,. 1 Fac. 15. The commiſſioners cannot ſell lands, (D. 21. 

&c. or goods, &c. purchaſed, or conveyed by the bankrupt upon Or ww 

the marriage of any of his children, both parties being of years ban. hs 

of conſent. | | marriage of 
So if a leſſee for years has a covenant for renewal, the aſſignee a ſon, &c. 

ſhall have no benefit of it. 2 Yer. 67. 
$0 if land be ſettled in truſt for the wife of B. by the anceſtsr 

of ſuch wife, and B. becomes a bankrupt, the aſſignee ſhall have 
no benefit of ſuch truſt, during the joint lives of B. and his wife. 

K. 2 Ver. 96. ö 55 5 
So if the father of B. covenant upon his marriage to pay 151. 
\ os ann. to EB. during the life of the father, and B. becomes a 
nkrupt, the aſſignees ſhall not have the benefit of ſuch agree» 

ment. N. 2 Ver. 194. 7 on 
' [The fortune of a wife may be ſettled on the huſband till he 

fails, and then to her ſeparate uſe, and the creditors ſhall not 

bave the profits of it. Lockyer v. Savage, H. 6 G. 2. in Scac'. 

Str. 947.) =: PE 
[If wife poſſeſſed of plate, has power to diſpoſe of it by articles 
before marriage, and appoints it to her children by a former 
| huſband, this plate is not within Hat. 21 Fac. 1. but ſhall be 

delivered to the children. Ex parte Marth, T. 1744. 1 Atkyns 

158.) | : | 

[If wife has a contingent intereſt in a bond given by huſband 

on marriage, but no judgment, or truſtees, and has alſo a leaſe 

left her by her father, which the executor will not give up with- 
out further proviſion for her; and ſhe agrees that on part of the 
money ariſing by ſale of leaſe, being ſettled to her ſeparate uſe 
during life, and then to her children, ſhe will give up her intereſt 
in the bond, this ſettlement is good againſt creditors. Ward v. 
Skellet, T. 1750. 2 Vexey 16.] | 


So by the ff. 1 Fac. 15. The commiſſioners cannot aſſign debts (D. 22.) 
paid by a debtor to the bankrupt, truly and bona fide, before he _— _ 
underſtood him to have been a bankrupt. R. 3 Keb. 190. e 

Nor goods bought of a bankrupt bona fide, for a valua- 
ble conſideration, before notice of the bankruptcy. Semb. Skin. 

149. | 1 

Nor goods delivered by a bankrupt, purſuant to an award con- 
firmed in chancery without fraud, before notice that he was a 
bankrupt. Q. 2 Ver. 230. | „ 

Nor a bond, &c. aſſigned by the bankrupt for a juſt debt, be- 
fore his bankruptcy. 2 Ver. 428. | | | . 


BANKRUP T. 


So they cannot aſſign money, given by the bankrupt after an 
a& of bankruptcy committed, to put his ſon apprentice, being 
the uſual rate, and given ſeveral years before he appeared to be a 
bankrupt. R. 3 Lev. 58, 9. Dub. Skin. 21. TE 

Nor money 1ecovered againſt a bankrupt before notice. 3 Keb. 
231, 2. 5 | | 

Nor goods conſigned to the bankrupt but not paid for, which 

the owner before delivery, hearing that he was a bankrupt, and 
changing his former conſignment, conſigns to another. Cont. at 
Law, but R. in Equity. 2 Ver. 203. , | 

So by the /?. 5 Geo. 24, If mutual credit, or debts appear, the 
e eee (or by the ft. 5 Geo. 2. 30. the aſſignees,) may 
ſtate the account, and the balance, and no more, ſhall be claimed, 
or paid on either fide. Vide poſt, (D. 27.) | 

But a demand againſt a bankrupt cannot be /et off in an 
action by his aſſignees for trover and converſion, ſubſequent to the 
bankruptcy, of effects belonging to the bankrupt eſtate, Doug. 
ban: | 

{If goods are ſold and ſent to 4. who does not enter them in 
his books, but before he becomes a bankrupt, delivers them to B. 
for the uſe of C. (from whom he had them) that they may not 
go to his other creditors, the delivery veſts the abſolute property 
in C. before his agreement, and the aſſignee cannot recover them. 
Aubin v. Barwich, P.5G. Str. 165. Fort. 352.] £ 

If a merchant abroad, ſends goods to a factor in London, who 
becomes bankrupt, the goods are not affected by it. Godfrey v. 
Furxo, T. 1733. 3 P. V 185.) ; | 

[If a bankrupt is an executor, the court will appoint a receiver 
of the teſtator's effects unreceived, and order the aſſignees to de- 
liver over to him ſuch part of his effects as have been received by 
them, or are in their hands in ſpecie, and they ſhall be paid 
in a courſe of adminiſtration. Ex parte Ellis, H. 1742. 1 At- 
kyns 101.) | | | 
- (If A. has a note given him by his debtor, and gives it to B. 
his creditor, who gives him a receipt for it, and A. becomes 
| bankrupt before B. has received the money, and the aſſignees re- 
ceive it, they ſhall be conſidered as truſtees for B. and pay him 
the money. Ex parte Pyas, M. 1743. 1 Atkyns 124.] | 

[By /tat. 19 G. 2. c. 32, No bona fide creditor for goods ſold, 
or bills drawn, negociated or accepted by bankrupt, ſhall be 
liable to refund to aſſignees any money received of ſuch 
bankrupt before he knew of his bankruptcy or inſolvent circum- 
ſances.] 7 N N 

But if the payee of a bill of exchange received from a third 
perſon as the price of an eſtate, give time to the drawer on condi- 
tion that he ſhall allow intereſt, and afterwards the drawer diſ- 
charge the bill, having in the mean time committed an act of 
bankruptcy ; this is not ſuch a payment in the ordinary courſe of 
trade as is protected by this ſtatute; and the aſſignees may recover 
the money from the payee. 2 Term Rep. 648“. 


(A And 
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bd 
LA. and P. enter into partnerſhip ; afterwards they diſſolve it, 
Titner, M. 1746. 1 Atkyns 136. ] 


[Aſſignment of a ſhip and goods at ſea may be good againſt 
aſſignees, though no poſſeſſion taken, though not of goods at 


land. Semb. jed 2, Bourne v. Dodſon, M. 1740. 1 Atkyns 


154. | V 

* Where the bankrupt before his bankruptcy aſſigned a veſſel, 
in conſideration of a debt then due, together with a policy of in- 
ſurance, covenanting to keep up the inſurance ; and in purſuance 
of his covenant made a policy, the veſſel being then at fea ; but 
the broker being a creditor of the bankrupt would not part with 


it, and the bankrupt conſented that it ſhouid remain with him as 


a ſecurity for his debt: The party to whom the aſſignment was 
made, is not bound to give up the veſſel and come in under the 


commiſſion, for by the aſſignment he completely acquired the 
property, and had a right to a ſpecific performance ; though it 


Would have been otherwiſe if by his conſent the policy had re- 
mained with the bankrupt. 1 Brown, Ch. Rep. 126.* 
*An alignment of goods at ſea as a collateral ſecurity 


for a debt, and a ſubſequent indorſement of a bill of lading, 


ate good as againſt the aſſignees of the aſſignor, who 
committed an act of bankruptcy between the aſſignment of the 
goods and the indorſement of the bill of lading. 2 Term Rep. 
. 15 | 

80 where a ſhip was mortgaged at ſea, with a proviſo that 
the mortgagor ſhould continue in poſſeſſion till failure of payment 
of the mortgage money on demand, the grand bill of ſale was 


delivered, and the-mortgagor became bankrupt before the arrival 


of the ſhip, and the mortgagee took poſſeſſion on her arrival, he 
may maintain trover againſt the aſſignees who took the ſhip from 
him, tho' he made no demand either on the bankrupt or his aſ- 
ſignees. 2 Term Rep. 462.* 8 | | 
[If A. gives bond to B. and alſo by deed aſſigns to him the 
goods of a ſhip at ſea, and the bills of lading and policies of in- 
ſurance, to ſecure repayment of money, and A. afterwards be- 
comes bankrupt; every thing which could ſhew a right to the 
cargo being delivered to B. A. cannot be ſaid to have the order 
and diſpoſition of it, and it is therefore not within the 
meaning of 21 J. I. c. 19. and B. may retain till ſatisfied. 
principal and intereſt. Brown v. Heathcote, T. 1746. 1 Ailyns 
16c.] ; 
[Aſſignment of an outward-bound cargo is a compleat 
contract without delivery, though not of a homeward-bound. 
Ibid.) | Se ] 
Indorſing bills of lading, without the goods are direct 


ed to be deliyercd to the aſſignee, is not a ſufficient legal ſale. 


11776 


ond B. gives A. a releaſe; A. dies, B. becomes bankrupt; the 
effects of A. cannot be ſeized under the commiſſion. Ex parte _ 


"SS 3 
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} 
| 
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ö [But it is a good equitable lien, as an aſſignment of 1 * in 


action is good, and aſſignees take, ſubject to all equitable liens. 


1bid.] f 
[The clauſes in 21 Fac. c. 19. do not extend to mortgages or 


| pledges for money or goods, for in aſſignments of goods be- 


yond ſea, it is impoſſible to deliver them over to the aſlignee. 
Ibid. | DR BE 
20 ſells to B. two-thirds of 500 barrels, and agrees the other 
one-third ſhould be conſigned to B. for ſale on his (A. s) ac- 
count: he puts the tar in a warehouſe of his own, to wait for 
ſhipping, according to agreement. B. pays the purchaſe- 
money; A. becomes bankrupt, and the aſſignees take poſſeſſion 
of the tar in his warehouſe, they muſt redeliver it to B. for it 
3s - not within 21 Fac. 1. c. 19. Ex parte Flyn, M. 1748. 
1 Athyns 185. | EST | | 
[The bare exchanging of notes with a bankrupt, or giving mo- 
ney for bank-notes, cannot affect a banker, as a trader with that 
bankrupt. Ex parte Bland, M. 1747. 1 Atkyns 205.] | 
(If A. of Paris draws on E. and promiſes to make remittances 
to pay them, and directs all to be entred in diſtinct account 
G. A. accordingly remits bills, for which B. gives credit in ac- 
count G. E. becomes bankrupt ; A. ſhall have the ſpecifick bills. 
delivered up to him. Ex parte Dumas, 7. 1754. 1 Atkyns 232. 
2 Verey 582.] 3 | | 5 
[If agents abroad are in diſburſe for their principal, and doubt- 
ing his circumſtances, make bills of lading to their own order, 
indorſed in blank; tho” theſe bills come to the principal's hands, 
yet if the agent's partner here writes them word that the princi- 
pal is bankrupt, and deſires them to ſend the bills of lading, and 
an order to the captain to deliver the goods to him, he may. 
retain them for ſelf and company, till reimburſed what the 
partnerſhip is in advance. Snee v. Preſcot, H. 1743. 1 Ann 
245.1] 
[If A. by will leaves a motety of what he is intitled unto from 
another's eſtate, to B. for life, then to C. for life, and afterwards. 
to be divided among C. 's children living at her death, and this is 
directed by a decree to be laid out in ſtock, and the intereſt to be 
paid accordingly ; and the huſband of C. aſſigns this legacy to D. 
for ſecuring 150/. on a contingency mentioned in the deed, 
which alſo recites the decree :. C.'s huſband becomes bank- 
rupt ; D. waves the aſſignment, comes in as creditor, and aſſigns 
the legacy to the aſſignees:— The ſtock ſhall be transferred to 
C.'s daughter, C. being dead. Grey v. Kentiſh, T. 1749. 
I Athyns 280.] ; = | 
[If a creditor receives money or bills of exchange after act of 


| bankruptcy committed, it is good payment, if no notice, and if 


the bills are received before the commiſſion iſſued. Hawkins v. 

Penſo d, T. 1754. 2 Vey 550.] TO 
LA factor has ſpecifick lien on goods purchaſed by him, Ex 

garie Emery, T. 1755. 2 Vezey 654] 5 | 

| Flt 
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(Tf after a private act of bankruptcy a factor pays money for 
his principal, who configns goods to him, which he ſells; 
the aſſignee cannot recoyer againſt the factor, though it appears 

that he ſuſpected the principal to be in very bad circumſtances. 
Foxcroft v. Devonſhire, H. 33 G. 2. 2 B. M. 931.) _ _- 
I [Lending money to traders, knowing them to be in dubious, 
tottering, or diſtreſſed circumſtances, on mortgages or liens, is 
72 fraudulent, nor the contract in caſe of bankruptcy void. 
' © This) | | | . 
[The aſhgnees of a huſband cannot take the ſeparate 
effects of his wife, a ſole trader in London, in prejudice to 
her ſeparate creditors. La vie v. Phillips, M. 6 C. 3. 3 B. 
M. 1776.) 5 


By /. 13 El. 7. The commiſfioners, or major part, ſhall cauſe , (O. 23.) 
the bankrupt's lands, goods, Sc. to be ſearched, viewed and ap- a 3 
praiſed to the beſt value; and by deed indented, and in rolled in ſale ſhall be. 
one of her majeſty's courts of record, make ſale of all lands, &c. | 
and all deeds and evidences touching only the ſame, and of all of. 
fices, goods, chattles, &c. or otherwiſe to order the ſame for ſa- 
tis faction and payment of creditors. | 

By the /. 1 Fac. 15. The commiſſioners ſhall grant, and aſſign 
or otherwiſe diſpoſe all debts due to the bankrupt. : 

And by the ff. 21 Fac. 19. By deed indented; and inrolled in 

fix months after making thereof, in ſome of his majefty's courts 
of record, they may grant, bargain, ſell, and convey any intailed 
lands, DIA | | | 5 | | 

All lands diſpoſed by the commiſſioners, may be ſold by deed 
indented and inrolled. „ 

Tho? the lands are intailed; and thoſe in remainder or revers 
fon, as well as the iſſue in tail, ſhall be barred without a common 
recovery. | . Sy 

| So there may be a ſale of goods by deed not inrolled. N. 
'2 C1. 26.4. 1 Vent. 360. 55 „ 
And tho? there be no view of the lands by the commiſhoners 

before the ſale, it will be good. | 

So if there be no view of the goods. K. 2 Co. 26. a. | 
Vet an aſſignment is good, tho? the debt aſſigned is more than 
was due. R. Ray. 7. | N 

But an aſſignment of land will be void, unleſs it be by indenture 
inrolled. R. 1 Vent. 360. | 

So before inrolment, a demiſe by the aſſignee is void to main- 
tain an ejectment, tho' the deed be afterwards inrolled. R. 

1 Vent. 360. : | 5 

But by the /. 13 El. 7. The vendee of copyhold lands before 
entry, or taking the profits, ſhall agree with the lord of the manor 
for his fine, and on ſuch agreement the lord at the next court 
holden for the aid manor, on requeſt, ſhall grant the ſaid cuſ- 
tomary lands, Cc. by copy of court roll for fach eſtate, and in⸗ 


tereſt as is ſold to the vendee, reſerving the ancient rents, cuſtoms, 
| D 3 ad 


* 
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and ſervices, and ſhall admit the vendee his tenant of the ſame 
copyhold. 8 6 | | 
Yet the copyhold is veſted 'in the bargainee before his ad- 
mittance, though he cannot enter, or take the profits: R. Cro. 
Car. 568. 8 N 8 
And he ſhall avoid all meſne acts between the ſale and admit- 
tance: R. Cro. Car. 569. Vide Copybold, (N). y 
[Tf a bankrupt's copyhold eſtate is aſſigned: to aſſignees, wh 
enter into agreement in writing to convey it to a purchaſer, and 
make good title; the aſſignees muſt be admitted and ſurrender, 
and the lord may take two fines ;- therefore cepyholds ſhould be 
excepted out of the aſſignment, and then the commiſhoners may 
convey. to a purchaſer, and fave a fine. Drury v. Mann, T. 1748. 
T 4tykns 95.) = | | | 
[The advertiſements for fales ſhould not be general, but ſhould 
name the hour, as maſters do: and after the time expired, if the 
commiſſioners are not gone, they ſhould admit a better bidder. 
And if this is not done, the court will open the bidding. Ex parte 
Green, P. 1747. 1 Athyns 202. | 8 


(D. 24.) Aſſignee of che Bankrupt. 


i NEL) By theft. 5 Aun. 22. After the 25% April 1707. The co: n. 
miſſioners ſhall give notice in the Gazette, and appoint a time and 
place for the creditors to meet to chuſe an aſſignee of the bank- 
rupt's eſtate, and ſhall aſſign ſach eſtate to no other than ſuch as 
ſhall be nominated by the major part of the creditors then preſent. 
So by the /. 5 Geo. 24. | | 
*But by 5 E. 2. c. 30. /. 27. No creditor, nor any other for 
him ſhall be permitted to vote in the choice of aſlignees, whoſe 
debts ſhall not amount to 100. or upwards.“ 5 
[Commiſſioners on the choice of aſſignees are not critically to 
examine into the debts, but to admit creditors for what they ſwear 
is due to them, as they are liable to an account afterwards, Ex 
parte Simpſon, T. 1744. 1 Atkyns 68.] | 
A creditor is not to be excluded voting, in all caſes of open 
accounts, till the account is taken; yet if the commiſſioners have 
doubts, they do right to admit it only as a claim.  Zx parte 
Simpſon, M. 1744. 1 Athyns 70. ES | 
[The courr will not ſet afide the choice of aſſignees becauſe 
many creditors had not an opportunity of voting; and there is no 
precedent of its being done. Px parte Gregnier,, T. 1744. 
I Athyns 91. | i : | 
[Aſſignees ought not to be ſer aſide, unleſs it is ſhewn that they 
are not perſons of integrity or of ſubſtance. bid. | 
(If the aſſignee of a bankrupt becomes a bankrapt, the court 
vill (on application) remove him, and he and his aſſignees 
muſt join with the commiſſioners in the firſt bankruptcy, in 
en ecuting of new aſſignment. Ex parte Newton, 7. 1749. 


I Hrn. 97.) ; : 8 
— * ; « ut 
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But the commiſſioners in the mean time may appoint an aſſignee 
or aſſignees, who yet may be removed at a meeting of the credi- 


tors, if they think fit, and if removed, ſhall deliver up all the 


bankrupt's effects come to his hands, unte the new aſſignees then 


choſen, and for refuſal to do ſo in fourteen days after notice of 
the new aſſignee choſen, and his acceptance given, in writing, 
under the hand and ſcal of the new aſſignee, ſhall forfeit 1001. 
over and above the value of ſuch effects, &c. So by the ft. 
5 Ceo. 24. | | 


[If an aſſignee employs an agent (without conſulting the body 


of creditors) to receive money, and he embezzles it, the aſſignee 
ſhall make it good to the creditors. Earl of Litchfield v. Williams, 
M. 1737. 1 Atkyns 87.] 3 

[One aſſignee ſhall not be liable for the fault of another; but 
the court cannot determine between aſſignees on a petition, but 
only between the creditors and aſſignees. id.] | 


; By the /. 5 Ann. 22. The aſſignee ſhall be obliged to keep 


books of account of the bankrupt's eſtate, with liberty for an 


(D. 25.) 
What he 


creditors to inſpect them.— So by the /. 5 Geo. 24. 80 by ought to do. 


5 G. 2. c. 30. J. 26.“ | | | 

[If an aſſignee dies before he has accounted for what he has 
received, the commiſſioners are to be conſidered as ſpecialty cre- 
ditors, and may come upon his real eſtate. Primroſe v. Bromley, 
M. 1739. 1 Atkyns 89.] | . 

[Aſſignees are meer truſtees, and each ſeparately anſwerable 
only for what they receive; and therefore the words jointly and 
ſeverally ſhould be inſerted in the aſſignment. Bid. 

[If aſſignees do not divide bankrupt's effects in a proper time, 


but make a private advantage of them, the court will charge them 


with intereſt. Ex parte Lane, T. 1741. 1 Athyns 90. 


By the „f. 1 Fac. 15. Ther aſſignment of debts of the (b. 26.) 
3 by the commiſſioners ſhall veſt a property in the aſſig- 1 he al 
nave. 


So by the /t. 5 Ann. 22. All the effects and eſtate of the bank- 
rupt, delivered to a new aſſignee choſen by the creditors, ſhall be 
actually veſted in him, as if the firſt aſſignment had been to him. 
So by the /t. 5 Geo. 24. | Op 

The aſſignees ſhall recover goods delivered before an act of 
bankruptcy, under a pretended ſale, to a creditor, if not done in 


the courſe of trade, but intended merely to give a fraudulent pre- 


ference. Cop. 629.“ 


*And if the trader, in contemplation of an act of bankruptcy, 


ſend notes to even a very meritoricus creditor, with intent to give 
a preference, the aſſignees may recover. Id. 117, 124.* _ 


Bat a payment made by a trader in the ordinary courſe of buſi- 


n:ſs, or enforced by legal diligence, tho' on the eve of a bankrupt- 


is good. Id. 124, 634. l Term Rep. 155. 


cy, and tho? the bankrupt had full knowledge of his own affairs, 


*5o 


;F 


- 4D.37:} 
What pow- 
er to diſ- 
charge 
debtors. 


any, M. 12 C. Str. 1645. 
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80 where the creditor preſſes for payment, and the debtor 


makes a mortgage of goods, and delivers poſſeſſion, this is valid. 


Id. 634.“ | 
And by the aſſignment of the commiſſioners, the property ſhall 
be veſted in the affignee by relation from the firſt act of bank- 
ruptcy, as to the avoidance of all meſne acts. R. 1 Sal. 111. 
And a releaſe of a debt by a truſtce for a bankrupt, made after 
the aſſignment, is of no avail. R. Pal. 505. | 
(All future perſonal eſtate is affected by the aſhgnment, and 


every new acquiſition will veſt in the aſſignees; but as to future 


real eſtate, there muſt be a new bargain and ſale. Ex parte 
Proudfoot, H. 1743. 1 Athyns 252. 

Where one of three partners in a ſhip and cargo, pays only 
part of his ſhare, and gives notes for the remainder, and before 
they are due becomes a bankrupt ; the aſſignees are entitled to a 


© full third both of the profits and the value of the ſhip ; and the 


other two partners by voluntarily diſcharging the notes, cannot 
ſtand in the bankrupt's place, for his ſhare of the profits. 
Cowp. 469.* | | 


*But money owen out of England (as in the plantations) to a 


bankrupt, may be attached, by the law of the place, after the 


| bankruptcy, for a debt dye before it. Doug. 170.* 


By the fl. 4 & 5 Ann. 17. On proof before the commiſſioners, 
that mutual credit hath been between the bankrupt and his debtor, 


and that the accounts be open and unbalanced, they, or the aſſig- 


nees, may adjuſt the accounts, and the debtor ſhall not be obliged 
to pay more than the balance. | | 

So by the /t. 5 Ann. 22. The aſſignees, or major part, may 
make ut ee with a debtor of the bankrupt, when it ſha 
appear reaſonable, and take ſuch part of the debt as can be gotten 
on ſuch compoſition, in diſcharge of the whole. So by the /. 

Geo. 24. | 
7 So by the „. 3 Geo. 12. The clauſe, that a debtor ſhall pay 
no more than the balance was enlarged for ſeven years. 8 

80 by the /. 5 Gro. 24. Where there is mutual credit, the 
commiffioners may ſtate the account, and the balance only ſhall 
be paid or claimed on either fide. (ide 5 Geo. 2. 30.) 

So before theſe ſtatutes, where there were mutual dealings, 
the balance only ſhould be paid. Per Hale 2 Ver. 117. 9, 
2 Fer. 254. per Nor:h, 1 Mod. 215. | 

So if the bankrupt, before his bankruptcy, had affigned a 
bond, and was indebted to the obligor, the obligor ſhall be allow- 
ed to deduct the debt to him againſt the aſſignee of the bond. 
Semb, 2 Ver. 428. =D | 

[If the bankrupt has ſtock in a company, (where there is a by- 
law which ſubjects every member's ſtock to his debts to the com- 


pany) and is indebted to the company, they ſhall retain the ſtock, 


and account only for the balance. Gibſon v. Hudſon's Bay Com- 


[A ne- 


SAME VERS. 


[A negociable note of bankrupt's, indorſed to his debtor after 
the bankruptcy, cannot be ſet off. Marſh v. Chambers, 7. 18 G. 2. 
ii | Es 

Where there is a mutual credit, the commiſſioners ought to 
ſtop intereſt on both ſides. at the time of the bankruptcy, or allow 


it on both fides to the ſettling the account. Bromley v. Goodere, 


M. 1743. 1 Athyns 75+ | | 
[If one is creditor under a ſeparate commiſſion againſt A. and 


| debtor under a joint commiſſion againſt 4. and E. the demand 
may be allowed as a ſet-off againſt the debt. Semb. ſed dub. Ex 


parte Edwards, M. 1745. 1 Atkyns 100.] | 
[Where a meeting of creditors is properly advertiſed, thoſe 
who attend have a right to bind thoſe who are abſent, and may 
authoriſe aſſignees to compound. Cooper v. Pepys, P. 1741. 
1 Athyns 106. <a | 8 | 
[A debtor to a bankrupt before his bankruptcy, who is a cre- 
ditor of the bankrupt on a contingency that takes place after 
the bankruptcy, ſhall not be at liberty to ſet-off under the 
clauſe of mutual credits. Ex parte Groome, T. 1744. 1 Aulyn: 


"088-1 


[The „at. 5 G. 2. c. 30. extends to all mutual debts, tho” not 


relative to the mutual credit between the bankrupt and others in 


the courſe of trade, and tho' of ſuch a nature as cannot be brought 
into a general account. Ryall v. Rolle, H. 1749. 1 Atkyns 185. 
L Vezey 375. | 1 | 
[Mutual credit is not confined to pecuniary demands, but ex- 
tends to a creditor who has goods of the bankrupt's in his hands; 
as a packet, Ec. and he may retain till ſatisfied his full debt. Ex 


parte Deeze, T. 1748. 1 Athyns 228.] 


[If a man is creditor of a bankrupt by ſimple contract, and 


debtor to him by bond; he may ſet off his demand againſt the 
principal and intereſt due on the bond, and pay only the ba- 


lance to the aſſignees. Ex parte Preſcot, T. 1753. 1 Athyns 
230-]. | | | 


7 [The aſſignee cannot compound a debt due to the bankrupt's 
* eſtate, though recommended by the court, without a previous 
It meeting of the creditors, in conſequence of advertiſement in the 
Gazette, Warner v. Watjon, P. 1737. 2 Athyns 7.] | 
1 [The receipt of one aſſignee on payment of a debt to him is no 
2 ſufficient; all the aſſignees muſt join to make it an abſolute diſ- 
; charge. Can v. Read, T.1749. 3 Atkyns 695.] 
Pon The aſſignment may be made to the creditors, who come in, ,, (000 
d. of all the goods of the bankrupt, for ſatisſaction of their reſpective aggnment 
| debts rateably. ; ſhall be 
y- Or to any in truſt, and for the æqual benefit of all the ere - made. 
— 8 ditors, » | 1 
k, And if all the creditors have a joint debt, the goods may be aſ- 


. ſigned to them generally. K. 2 Co. 26. 6. 


1 | | But 
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But a general aſſignment of the goods to the creditors, whe 
have ſeveral and different debts, is not good. K. 2 Co. 26. 6. 


The aſſignee ſhall have the ſame remedy for recovery of debts 
due to the bankrupt, as the bankrupt himſelf could have. 
And therefore, he may have debt upon a bond, or con- 
tract made to the bankrupt. Cro. Car. 187, 209. R. 2 Cre. 
105. | ; 
| Or action upon the caſe upon afſumpſit. Lut. 274. 1 
„Where a banker has paid the drafts of a perſon who has 
placed money in his hands, after notice of an act of bankruptcy 


committed by him, the aſſignees may have an action either 
againſt the banker, or againſt the perſon who has received the 


money with notice; but having recovered againſt the one, they 
cannot afterwards have an action for the ſame ſum againſt the 
other. 2 Term Rep. 113, 287.* , 

And the proper method is, to alledge a promiſe to the bank- 
rupt himſelf, and not to the aſſignee, except where an expreſs 


promiſe is made to him after the aſſignment. Per Holt, Mod, 


Ca. 131. R. 2 Sho. 238. 
Or if money of the bankrupt is recovered by B. after the aſſign- 
ment, this is a new contract, and amounts to an expreſs promiſe 
to the aſſignee. Mod. Ca. 131. = gee reeds _ 
So if the bankrupt had a judgment, the aſſignee may have a /c:re 
facias upon it. 1 Vent. 193. Cr | | 
And if after the aſſignment, and before the ſcire ſacias by the 
aſſignee, the bankrupt himſelf ſues execution, and the money iz 
levied, the court will ſtay it in the hands of the ſheriff, or in 
court, till the aſſignee ſues a /cire facias., 1 Vent. 193. 
And in a ſcire factas by a bankrupt againſt the terre-tenant and 
judgment for him, if the plaintiff dies, the judgment may be en- 
tred at the requeſt of the aſhgnee, without any new ſcire faciat. 
1 | 3 


So if the goods, Ec. of the bankrupt come to the hands of 


another, the aſſigneę ſhall have zrover ; for the property is veſted 
in him. 2 Vent. 63. | 3 | 


Though they come to his hands by force of an execution 
at his ſuit, executed after the bankruptcy, Semb. Sho, 12. 


r Sal. 111. 

And he may declare generally, quod cum paſſeſſionatus fuiſſet ut de 
bonis ſuis proprits., Dub. 1 Sal. 111, 3 | 
If A. and B. are joint obligees, or partners, &. and A. be- 
comes bankrupt, and the aſſignment be to B. he ſhall maintain 


an action upon the bond alone, being intitled to a moiety in his 


own right, and to the other moiety as aſſignee. Semb. per Wind. 
but the others dub. Ray. 7. 1 Lev. 17. 1 + 
So, if a debt of .4. be aſſigned, part to one creditor, part to 


another, each may ſue for his part; for the ſtatute makes a ſe- | 


verance. Per arb. Godb. 195, 6. Adm. cont. 1 Lev. 17. 


And, if the bankrupt afterwards ſues for the debt, the defen- 
dant may plead, that he was a bankrupt, and that the debt was 
aſſigned. Lui. 701. | „% > 

8 But 


B A N K RU B T. 1 


But after the commiſſion, and before the aſſignment, the bank: 
rupt may ſue for his debt in his own name. Per Holt 1 M. & M. 
R. 1 Sal. 108. . 8 

So, if the ſheriff, & c. execute an execution by eri factas, 
reſte'd before the bankruptcy, treſpaſs does not lie againſt the 
officer, tho? the execution was executed after the commiſſion 
awarded againſt the bankrupt, R. 1 Sid. 271. 1 Lev. 173. 
R. Sho. 12. 3 Med. 236. | | | | 

So after aſſignment, the bankrupt may maintain treſpaſs ; for 
damages are uncertain, and not aſſignable. 2 Keb. 372. 

So, covenant. 2 Keb. 372. Fer 2 F. 1 Ca. Cb. 117. 
So, if a debt due to the bankrupt and another be aſſigned, they 
cannot join in the ſuit. Adm. 1 Lev. 17, 18. 

Yet a ſuit by a creditor for a debt, or an execution upon a 
judgment will be vain after the commiſſion ; for when recovered 
they will be liable to the commiſſion. R. 2. Ca. Ch. 191. | 
By the /. 1 Fac. 15. An aſſignee ſhall maintain an action for à 

debt of the bankrupt, in his own name. R. 2 Cro. 105. 3 

And therefore, it is ſufficient for the aſſignee by his declaration 
to ſhew the debt due to the bankrupt, his bankruptcy, the com- 
miſſion, and aſſigument to him. LZut. 451. oY 

And he need not ſhew, that he was declared a bankrupt bx 

the commiſſioners. R. Lut. 455. | a | 

Or, that he was jndc<þted to the value of 1007. for it ſhall be 

intended, that the commiſſion iſſued regularly. R. Zut. 456. 

Or, that there was a petition by a creditor to the chancellor. 

R. Lut. 456. „„ = | 

Or, that notice of the aſſignment was given to the debtor. 

R. Lut. 456. „ 5 hs . 

Or, how he became a bankrupt. ©, Sho. 7. R. Carth. 29. 
But now it is ſufficient to declare ſhortly, without ſhewing the 
commiſſion, and aſſignment at large. N. after verdict, Lat. 

277. ; | | 

But when the petitioning cred*tor*s debt is by bond, it is not 

ſufficient, in an actions by the aſſignees, for them to prove an 

-acknowledgment of the debt by the bankrupt, but they muſt pro- 

duce the ſubſcribing witneſs, to prove the execution of the bond. 

Doug. 2164. | FEE | 

So the aſſignee ſhall maintain an action, where the contract 

was made; for the privity of contract is aſſigned. 1 Sand. 239. 
In debt upon bond, there is no need of a pryfert of the deed ; 

for perhaps it is not in the aſſignee's hands. R. Co. Car. 209. 

But an action by an aſſignee does not alter the nature of the 

debt; and therefore he cannot have debt againſt an executor, 

or adminiſtrator upon ſimple contract. R. Cro. Car, 187. 
Fon. 223. | | | | 

So it does not prejudice the defence of the defendant. And 

therefore, in debt upon ſimple contract he ſhall wage his law. 

R. Gro; Car. 189, Ko 3 D106 _- | 

So the defendant may plead non aſſumgſit to the bankrupt with- 
in ſix years, where the promiſe is alledged to the bankrupt him 

ſelf, and not to the aſſignee. Per Holt Mod. Ca. 13 1. 


42 


B AN ERK R U ; f. 


[The affignee may declare on a promiſe to the bankrupt with- | 


out laying. any affumpfit to the plaintiff the aſſignee. Rig v. 
Wilmer, P. 12G. Str. 697.] | 
[If collector of land-tax, with money in his hands, becomes 


bankrupt on 7th, on 16th comnmiſſioners of land- tax iſſue war- 
rant and his goods are ſeized, on 17th commiſſion of bankrupt 


iſſues, on 19th aſſignment is made, and on 22d the officers fell 


the goods; the aſſignees cannot recover them. Braſſey v. Daw- 


ſm, T.7 GC. Sir. 978.] 


[New aſſignees on death or removal of the former cannot re- 


vive a ſuit brought by them; but on filing ſupplemental bill, ſhall 
be intitled to the benefit of the proceedinys in it. Anon. M. 
1739. 1 An 88, 571.] : 5 

[Aſſignees cannot bring ſuit, or ſubmit to arbitration, but by 
authority from majority of creditors, at a meeting advertized in 
Gazette for that purpoſe, for each particular caſe ; the creditors 


cannot give a general authority to ſue. Ex parte Whitchurch, 
T. 1742. 1 Athyns 91.] | | 


[Where goods are delivered to a creditor, after notice of an 
act of bankruptcy, the proper action for the aſſignee is 7rover ; 
for there is a ort in detaining tho” he came rightly to the poſ- 
ſeſſion of the goods. Bourne v. Dodſon, M. 1740. 1 Atkyns 


154] 


from the major part in value of creditors at a meeting, the eſtate 


of the bankrupt is not liable to the coſts. Ex parte Whitchurch, 


7. 1749. 1 Aikyns 210.] „ | 
[Bankruptcy does not abate a ſuit. Anon. M. 1748. 1 Athyns 
263.] | 
not ſet-off a bond-debr from bankrupt. Ryall v. Larkin, M. 20 
G. 2. 1 iſſ. 155.] | | 


If after writ of inquiry awarded, and before it is executed, 


plaintiff becomes bankrupt, and executes it in his own name, 
the aſſignees may afterwards have ſcire facias quare execulionem 
non. KR. on Demurrer. Hewit v. Mantel, P. 8 G. 3. 2 Wil/. 
372.) | | | 

here a plaintiff has obtained judgment and after a writ of 
error brought, he becomes bankrupt, his aſſignees cannot ſue out 
a ſci, fa. to compel an aſſignment of errors till ſome judgment be 
given : nor can they make themſelves parties to the record in 


any intermediate ſtage of the proceeding, but it muſt be imme- 


diately after judgment; but an interlocutory judgment is ſuffi- 
cient for that purpoſe. 1 Term. Rep. 463.* | 
{If a man commit an act of bankruptcy 4th December; has 


judgment againſt him, execution thereon, and his goods ſeized 


on the 5th; is declared a bankrupt on the 8th ; and the ſheriff 
ſells the goods on the 28th ; rover lies for the aſſignees againſt 


the ſheriff. Cooper v. Chitly, M. 30. C. 2. 1 B. M. 20. But 


treſpaſs docs not, 1 Term. Rep. 475.“ 


[A plain 


(If the affignees carry on ſuits in equity, without authority 


3. | | 
[If aſſignees bring afſſump/it for goods ſold, &c. defendant can- 


CA plaintiff becomes bankrupt, money paid into court ſhall 
be paid to his affignees, they paying his attorney's bill to be taxed. . a 
Barnet 145. 


(D. 30.) To what claims Aſſignees are liable.“ 


*Treſpaſs lies againſt aſſignees under a commiſſion againſt a 
man not liable to be a bankrupt. 3 Wilf. 282.* | 
And where an aſſignee keeps money belonging to the bank- 
rupt's eſtate in his hands for ſeveral years, and no dividend has 
been made, he mult pay that money with intereſt and colts of 
ſuit. 1 Brown Ch. Rep. 384.* : | 


(D. zo. ) Diſtribution. 


By the /. 13 El. 7. The commiſſioners may ſell the lands, (D. 30.) 
s, Sr. of a bankrupt, or otherwiſe diſpoſe of the ſame, for Sbal bs 
ſatisfaction of the creditors, viz. To every of the creditors a __ 
portion, rate and rate-like, according to the quantity of his debt. 
And therefore, there ſhall be an equal diſtribution for the be- 
nefit of all the creditors, who are contributory, in proportion to 
their reſpective debts. R. 2 Co. 25. 5. $5 1 
If partners agree, that their ſeveral debts ſhall not charge the 
Joint k, and afterwards become bankrupts, and have | her 
creditors, and alſo upon the joint ſtock, the creditors upon the 
joint ſtock ſhall not be preferred to the ſeveral creditors, but they 
ſhall be all equal; for the agreement ſhall take effect between 
. themſelves, and not apainſt the creditors. R. 2 Ca. Ch. 139. 
[On a joint commiſſion the partoerſhip creditors ſhall be firſt 
paid out of the partnerſhip eſtate, and if any ſurplus, the ſepa- 
rate creditors come in for ſatisfaction, wiz, the creditors of each 
out of his ſhare of ſuch ſurplus. MHor/ey's Caſe, H. 1729. 3 8 
W. 23.) | | | 
So vice verſa, on a ſeparate commiſſion, the ſeparate creditors 
firft, and then the partnerſhip creditors. Eæ parte Rowlandſen, 
H. 1735. 3 P. . 405.] ] 6 \ 
LA. and B. partners in trade, give joint and ſeveral bond to 
C. and a joint commiſſion, and two ſeparate commiſſions iſſue 
againſt them; C. ſhall not have a dividend under all the three 
commiſſions, but ſhall make his election to have ſatisfaQion out 
of the partnerſhip, or out of the ſeparate effects. Mid.) | 
*Where one partner had underwritten a policy of infurance- 
on his own ſeparate account, tho? the broker had given credit to 
the partnerſhip, the debt was ordered to be proved under the 
fſeparateeltate, infurance by a partnerſhip being againſt the 6 G. r. 
c. 18. 1 Brown Ch. Rep. 399, 400.“ 5 
*And where there is no joint eſtate, joint creditors ſhall be 
admitted to prove their debts, on the ſeparate eſtate, Id. 454-* 
[Where the bankrupt's eſtate is ſufficient creditors whoſe debts 
carry intereſt, ſhall be allowed it from the iſſuing the commiſſion 
till they receive full ſatisfaQtion, but bonds not beyond the penalty. 


Bromley v. Goodere, M. 1743. 1 Atkyns 75] 


Contribu- 
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Contribution- money ſhall be repaid before intereſt, 76:.] 

{ [By flat. 13 El. c. 7. The commiſſioners have an equitable as 
well as legal juriſdiction; and therefore when petitions come 
before the chancellor, he proceeds by rules of equity. Bid. 

Aſſumpſit will lie for a creditor*s ſhare under an order for a 
dividend. Doug, 407.“ e | 

And in ſuch action, the proceedings under the commiſſion are 
concluſive evidence of the debt. Id. 1bid.* . 1 

* And the aſſignees cannot, in ſuch action, /ct of a debt due to 
the bankrupt eſtate by the plaintiff. Id. Ibid.“ | 

¶ Nor can“ an aſſignee ſtop a creditor's ſhare in a dividend on 
account of a private debt owing to the aflignee by a creditor, 
Ex parte White, H. 1142. 1 Atkyns go.] | 
[A creditor on a joint and ſeveral bond from A. and B. againſt 
whom a joint commiſſion, and a Teparate againſt B. have iſſued, 
ſhall not have ſatisfaction under both at the ſame time, but ſhall 
make election on which he will come in in the firſt place; and 
with reſpect to ſatisfaction for the reſidue, he ſhall be poſtponed 
to all the creditors of the other eſtate ; and he ſhall have time to 
make his election. Ex parte Bond, M. 1745. 1 Ahn 98. 
Ex parte Banks, 7. 1740. 1 Athyns 106.] | 

[If the drawer, and indorſer of notes, both become bankrupts, 
and the creditors receive a dividend from the indorſer, they can 
only prove the remainder under the commiſſion againit the drawer. 
Cooper v. Pepys, P. 1741. 1 Athyns 106.] LS 

[If a creditor under a commiſſion, draws on the aſſignee to pay 
to A. a ſum out of his ſhare of the dividend when made, and the 
aſſignee accepts verbally, and before dividend becomes bankrupt 
bimſelf, A. ſhall not come in pro rata under the aflignee's com- 
miſhon, but have the whole ſum. Ex parte Kirk, M. 1745. 

1 Atkyns 108]. „5 

IIf A. creditor of a bankrupt, who gave him beſidles bills on 
merchants in Holland, who accepted and afterwards failed and 
compounded, before he receives any thing under the compoſition, 
proves his whole debt, and before any dividend receives 24. 64d. 
in the pound under the compoſition, yet he ſhall receive a divi- 
dend on his whole debt pro rata with the other creditors; and if 
he receives more on the bills than will anſwer 20s. in the pound, 
be ſhall account to the aſſignees for the ſurplus. Ex parte Wild- 
man, MH. 1750. 1 Atkyns log.] . 

[Colts of proteſts ariſen before the commiſſion iſſues, may be 
proved, but no part of the colts ariſen afterwards. Anon. T. 
1754. 1 Athyns 140] 5 5 | 

{If a man diſcounts notes at 5. per cent. only, he ſhall come 
in as creditor for the whole amount of the notes. Ex parte 
Marlar, T. 1746. 1 Athyns 150.] 4 


[But be ſhall not be intitled to intereſt on the notes, unleſs 
expreſſed in the body thereof. 1bid.] 8 : 

(Partnerſhip flock is firſt liable to the debts of the partners only, 
when the debt is contracted relative to the partnerſhip, after the 
bankruptcy or the death of one of the parties. Ryall v. Rolle, 


JI. 1749. 1 Aikyns 165. 1 Vezey 348, ] 
| | 8 (If 


BANKRUPT. 


[If there are two partners, and one takes more money from 
the partnerſhip ſtock than his ſhare amounts to, the partnerſhip 
creditor has a right to come on his ſeparate eſtate. Ex parte 
Drake, M. 1725. 1 Atkyns 225.] l EE | 8 

[ Joint creditors, where there are no ſeparate, may exhauſt 
both joint and ſeparate eftates ; but where there are both, the 
Joint eſtate ſhall be applied to the fatisfaction of the joint, and 
the ſeparate to the ſatisfaction of the ſeparate creditors. Ex parte 
Hunter, H. 1742. 1 Athyns 223.] 5 

[A perſon intitled to an annuity from a bankrupt, ſhall be ad- 
mitted creditor for what the value of his life hen amounts to, 
and not for the whole original purchaſe money. Ex parte Lo 
Compte, T. 1738. 1 Athyns 251.] 

*But where annuity ereditors petitioned that the arrears of 
their annuities might be computed and the growing payments va- 
lued, and they might be permitted to prove debts to the amount 
under the commiſſion ; tho' the aſſignees conſented, yet the 
court ordered that a ſpecial meeting of the creditors ſhould be 
called to take their opinion, the petitioners having bought for the 
life of the bankrupt at 5 years purchafe, and coming in compe- 
. tition with fair debts. 1 Brown Ch. Rep. Rep. 267*] 

[If the annuity is granted, with a penalty for non-payment, 
yet it ſhall be valued, and the annuirant admitred creditor for 
ſo much. Ex parte Belton, T. 1744. 1 Athyns 251, But not 
til) it appear whether the bond was forfeited before the act of 
bankruptcy. 1 Brown Ch. Rep. 268.*] | | 

[If navy bills are depoſited with one who becomes bankrupt, 
intereſt is not allowed to run on, but a calculation made of the 
whole entire thing depoſited, both principal and intereſt, accord- 
ing to the market price at the time of the depoſit. So of goods 
or any depoſit. Bromley v. Child, T. 1744. 1 Atkyns 259.] 
IIf an extent of the crown is taken out againſt a ſurety of a 
bankrupt, and he pays the debt, after diſputing it at ſome ex- 
pence, he ſhall be admitted to prove that expence as part of his 
debt. Ex parte Marſhall, H. 175 1. 1 Ans 262.] | 

[If A. agrees to take 11s. in the pound of B. who afterwards 
and before payment becomes a bankrupt, 4. ſhall be admitted to 
prove the whole debt, and not the compoſition only. Ex parte 
Bennet, H. 1742. 2 Atkyns 527.] 

[If A. indebted to B. gives him bills on C. who fails, and 
compounds with his creditors ; 4. becomes bankrupt : B. having 
received nothing under C.'s compoſition, proves his whole debt 
againſt A. but before dividend made, receives 2s. 6d. in the 
pound from C.'s eſtate ; yet he ſhall ſtill have a dividend for the 
whole debt under the commiſhon againſt J. Ex parie Wildman, 
M. 1750. 2 Vezey 113.] OD. LOT 
If annuitant on bankrupt's eſtate has a decree for payment of 
arrears, and that 170c/. ſhall be placed out to ſecure growing 
payments; the annuitant ſhall out of the dividends be paid the 
a growing payments of annuity, and if any deficiency, it ſhall be 
made good by ſale of ſufficient part of the capital from time to 
ume, Ex parte Artis, T. 1752. 2 Vewy 489.] | 
| f | By 
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4 = 
b. 3) By theft. 1 Fac. 15. If after the commiſſion ſued forth, and 
At what dealt in, the bankrupt die before diſtribution, yet the commiſſion - 


. ers may proceed in execution of the commiſſion. | 
If the commiſhoners have taken contribution of any creditor, 
the commiſſion is dealt in. 2 Ca. Ch. 193. . 
[If a commiſſion iſſues againſt 4. and at eleven the commiſ- 
ſioners meet and proceed, and at four ga the declaration, and 
at that inſtant have notice that A. died at one: this is a dealing 
within 1 J. c. 15. / 17. and they may proceed. Warrington 
v. Norton, H. 9 G. 2. C. 7. T.184.} | 
But by the /. 1 Fac. 75. The commiſſioners cannot proceed 
to diſtribution, till four months expired. | 
[If creditors bring bill againſt aſſignees in leſs than four months 
after iſſuing of the commiſlion, the court will diſgiiſs it. Cooper 
v. Pepys, P. 1741. 1 Athyns 106.] | 


(D. 32.) The Advantages of the Bankrupt. 


(D. 32.) By the /2. 13 El. 7. and 1 Fac. 15. The commiſſioners ſhall on 
He ſhall the bankrupt's requelt declare to him, how they have diſpoſed 
e ee his lands, goods, Sc. and pay him the overplus, if any be. 
1 bis eſtate is [If there is a ſurplus of a bankrupt's ſeparate eſtate, after pay- 
diſpoſed. ing his ſeparate creditors, the joint creditors are intitled to it; 
for the bankrupt is not intitled to any ſurplus till all creditors are 
. fully ſatisfied. Ex parte Hunter, H. 1742. 1 Atkyns 223. ] | 
[If an order is made to ſuperſede a commiſſion on the bank- 
rupt's paying what ſhall be reported due by a maſter, and the 
bankrupt delays the payment for ſeveral years after the report is 
made, he ſhall pay intereſt from the time of the report. Ex parte 


Rook, M. 1753. 1 Athyns 244.) 


D. 33.) So by the /. 5 Geo. 24. It is declared, that the bankrupt go- 
Shall not be ing to, ſtaying with, or coming from the commiſſioners on ſum- 
_— At. Mons, is not liable to an arreſt for a debt, or on an eſcape war- 
tends the rant; but on ſhewing ſuch ſummons, and proving it ſigned b 
commiſſion. the commiſſioners, and giving a copy of it, the officer ſhall dif. 

charge him, and pay him 5. a day if he do not. 

So by the . 5 Geo. 2. 30. In coming to ſurrender, or after 
ſurrender till the time allowed for finiſhing his examination, unleſs 
in priſon before. 1 

[uA bankrupt cannot be arreſted by a petitioning creditor, for 

a commiſſion is both an action and an execution in the firſt in- 

ſtance. Ex parte Wilſon, T. 1743. 1 Athyns 152.) 

[If a bankrupt is arreſted by a petitioning creditor, and is 
charged in cuſtody by another creditor (the tame perſon being 

attorney for both, and alſo clerk of the commiſſion) he fhall be 
diſcharged of both ſuits, with coſts from the petitioning ereditor. 

_T | 

[A petitioning creditor determines his election by taking out 

| the commiſſion, and cannot ſue bankrupt at law, tho? for 5 B 
| —_— 
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debt diſtinct from what he proved. Ex parte Ward, M. 1743. 
1 Atkyns 15 3. ]]! | $ ; 
For if he proceed at law, the commiſſion mult be ſuperſeded, 
which would injure the creditors who had proved under it. Id. 
I54.* 5 EE 
2 Y A creditor who refuſes to prove his debt under the commiſ- 
ion, may ſue the bankrupt at law, tho' he is made aſſignee. 
Ibid.] © | pn L 
| © Where a party has clearly difin# demands againſt a bank- 
rupt, he may come in under the commiſſion for the one, and ſue 
for the other, but not if they are only different ſureties for the 
ſame debt. 1 Brown Ch. Rep. 270.“ „„ 
[An aſſignee after two dividends made, on refunding what he 
has received may make his election, and proceed at law againſt 
the bankrupt. Ex parte Capot, H. 1739. 1 Allyns 219. 
| [A bankrupt attending the commiſſioners may be taken by his 
| bail, and ſurrendred in diſcharge of bail. Ex parte Gibbons, T. 
1747. 1 Athyns 238. ] | 


And tho”, by the ff. 13 El. 7. The creditors, not fully fatis-. (PD. 34. 
| fed, might have a remedy for the reſidue of their debts againſt Shall be diſ- 
the bankrupt, in like manner as they ſhould have had before that c—_ 
act: and ſhould be barred only of fuch part of their debts, as 1,61, 
ſhould be ſatisfied by order of the commiſſioners ; | 
Now by the F. 4&5 Ann. 17. A bankrupt, who ſhall ſur- 
render himſelf to the commiſhoners, and ſhall in all things con- 
form to the directions of that act, C vix. as to the diſcovery of 
his effects, or being apprehended within 30 days after notice of 
the commiſſion left at his uſual abode, and publiſhed in the ga- 
zette, by a warrant from a judge or juſtice of peace, ſhall then 
conform, Es.) ſhall be diſcharged from all debts by him owing 
at the time when he became bankrupt. So by the /. 5 Geo. 24. - 
„ | | | 
And by the /. 5 Geo. 24. He ſhall not be arreſted for debt, or 
upon an eſcape warrant, if he attends the commiſſioners, or in 
going to, or from them, but on ſhewing to the officer the com- 
miſſioners ſummons, ſhall be diſcharged, on pain of 5/. per diem 
to the bankrupt's own uſe. | | 
*And by /. 5 G. 2. c. 30. /. 13. If any bankrupt after bis 
certificate allowed and confirmed ſhall be taken in execution, or 
detained in priſon, on account of any debt due b:fore he became 
\ bankrupt, by reaſon of judgment obtained before the allowance 
and confirmance of his certificate, he ſhall be diſcharged without 
fee or reward by order of any judge of the court where the judg- 
ment was obtained.“ 5 | | 
By the /. 7 Geo. 2. 31. The bankrupt ſhall be diſcharged 
from all bonds, notes, ſecurities, &c. payable at a future day, 
2 1 the money had been due and payable before he became 
rupt. | | 
[Before 7 G. 2. c. 31. A bankrupt was not diſcharged from a 
note payable after his bankruptcy Per three B. contra Price. Long 


v. Bland, M. 1722. Bunb. 120.] | 
| [And 


ö 
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And ſinte, the bankruptcy of the obligor does not diſcharge 
a bond conditioned for his executor to do an act depending on a 
' contingency, as to pay money to A. if the obligor marries and 
his wife furvives him. Tully v. Sparkes, P. 3 E. 2. Str. 867, 
Ld. Raym. 1546, 1570. ] N : _ 5 
[So covenant from aſſignee of a leaſe to indemnify. aſſignor, is 
not diſcharged with reſpect to ſubſequetit breaches, Mayor v. 
Steward. T. 9 G. 3. 4B. M. 2439.] Fe | 
[Nor wherever the breach of the condition of the bond hap- 
pens after the certificate. Crookſbank v. Thompſon, M. 15 E. 2. 
Str. 1160. Nor as it ſeems“ if it happens between bankruptcy 
and certificate. ] 8 | 8 
If a man having accepted a bill drawn by bankrupt, on pro- 
miſe of indemnity is not charged in execttion till after the bank- 
ruptcy, he cannot come in ander the commiſhon, and may there- 
fore recover after the certificate. Chilton v. Whiffin, T. 8 G. z. 
7. Fu 
IA bails B. who promiſes to indemnify judgment on bail-bond 
againſt 4. who brings error, B. bankrupt, judgment againſt A. 
affirmed error in parliament, non proſf d. A. pays B.'s debt and 


coſts. B. gets his certificate. A. has action againſt him. God- . 
dard v. Vanderheyden, M. 12 G. 3. 3 Wilf. 262.} 0 

[So A. draws bill of exchange on B. payable to A. or order, 
B. on promiſe of indemnity accepts, A. becomes bankrupt, and h 
after that B. pays the bill; he has action againſt A. notwithſtand- 1 
ing his certificate. Young v. Hockley, M. 13G. 3. 3 Will. 346. | 
Vanderheyden v. Depaiba. H. 14 C. 3. 3 Will. 524.] ol 
[If A. draws bills, become bankrupt, the bills are returned pro- fe 

teſted, and he ſued to execution as drawer, he ſhall be diſcharged 
on 5 E. 2. c. 30. Macarty v. Barrow, P. 6 G. 2. Str. 949. th 
un 


Doug. 55.*] E 
[Bankrupt under a joint commiſſion, arreſted by a ſeparate 2 


creditor, ſhall be diſcharged on common bail, for he might have c 
come in under the joint commiſſion. Howard v. Poole, M. 8 G. 2. 
Str. 995.1 | | me 
[Or if he be in execution on a judgment obtained before the | his 
bankruptcy, he ſhall be diſcharged. Wickes v. Strahan, T. 14 G. CON 
2. Str. 1157. t N 5 ] 
Bail on a writ of error becoming bankrupt and obtaining cer- bot 
tificate before affirmance, is not diſcharged. Hockley v. Merry, the 
P. 9G. 2. Str. 1043. F. R. H. 262.] 5 1 ** 


II one in cuſtody for not performing an award, become: 
bankrupt, and obtains his certiſicate, he ſhall be diſcharged, for afte1 
it is a demand for which debt would lie, and he fhall not be pro: 
fecuied for any debt due before the bankruptcy. Baker's Caſe: of th 
P. 14 G. 2. Kr. 11524]: . | | vl 
The certificate diſcharges a bankrupt from a debt accruing le. 
| fore the commiſſion, tho' judgment be not obtained, 7:1! after ” OO. COM 
| | certificate allowed. Cop, 25. . 


[If a debt contracted before bankruptcy, is ſued for and re- (4 
covered pending commiſſion, and before certificate obtained, and comn 


aftet! 
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afterwards judgment is affirmed on error and coſts given on the 
affirmance, the court on motion will diſcharge him as to all, on 
flat. 5 Geo. 2. c. 30. Graham v. Benton, M. 17 G. 2. Sir. 1196. 
Will. 41. *Blandford v. Foote. Cowp. 138.“ 2 
[If an executor is ſued on his teſtator's bond, becomes bank- 
rupt, and between commiſſion ifſued and certificate attained, 
pleads a falſe plea (no aſſets) which is found againſt him, and 
judgment de bonis teftatoris, i &c. and de bonis proprits for the 
coſts; he is not diſcharged by the certificates Howard v. Jem- 
met, H. 3G. 3 B. M. 1368. „FFF ; 

[ Tho' the future effects of a perſon twice a bankrupt are by 
fat. 5 G. 2. c. 30. liable to be ſeized if he has not paid 155. in 
the pound, yet he has in the mean time ſuch a property in them 

as enables him to ſell to a bona fide purchaſer. ley v: Kell, 
F. 17 G. 2. Str. 1207.] 70 5 
[If a bankrupt has a certificate under a joint commiſſion, it 
diſcharges him from ſeparate as well as joint debts ; for ſeparate 
creditors may come in under a joint commiſſion. Twi/s v. Maſſey © 
H. 1737. 1 Athyns 67.] 8 . 

[Vet the commiſſioners cannot admit ſeparate creditors to prove 
their debts under a joint commiſſion, without the ſanction of the 
court, Ex parte Sandon, H 1743. 1 Atkyns 68.] „„ 

[The allowance of the bankrupt's certificate does not diſcharge 
his ſureties in ſecurities, but they may be proceeded againſt not- 
withſtanding. Ex parte Wilkamſon, H. 1750. 1 Atkyns 82:] 

And if the ſurety of a bond, pay the debt after the bankruptcy 
of the principal, he is not barred by the certificate, tho? the for- 
feiture was before it. Cowp. 525: 1 Term Rep. 599.* | 
| *And, if the bankrupt, in conſideration of a debt due before 
the bankruptcy, for which a creditor agrees to accept no dividend 
undertake to make ſuch creditor a ſatisfaction for the whole, or in 
part; the certificate is no bar to an aſſump/it on ſuch undertaking. _ 
Come $446 1 | Ng es 

80, neither is a bond and warrant of attorney to confeſs judg- 
ment given by a bankrupt after his bankruptcy, in order no obtain 

his liberty, barred by his certificate, altho” the original debt were 
contraſted before. 1 Term Rep.-715.* "I "ve 

By fat. 19 G. 2. c. 32. bankrupt is diſcharged from debts on 
bottomree, or reſpondentia bonds or policies of inſurance, where 
the loſs or contingency happens after the commiſſion iſſues, as i 
it had happened before.] 5 „ 

If a trader underwrite a poliey of inſurance on a Iiſe, and 
afterwards and before the Joſs by the death of the party, become 
« bankrupt, the demand is diſcharged by his certificate by virtue 
of the enacling words of this act. Doug. 166.“ | 

But debts which, at the time of the bankruptey, may nevet 
become due, (not within this ſtatute) cannot be proved under the 
2 and therefore are not diſcharged by the certificate. 

og. 165.“ | . 

A bend who has been diſcharged before under a former 

1 commiſſion, and alſo under an inſolvent act, and who has not 
” Fun E n 
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paid 155. in the pound under a ſecond commiſſion, tho his goods 
| mal be liable, yet he may have a certificate as to his body. 


Ex parte Green, T. 1746. 


1 Athytts 257.] 
[A bankrupt conforming in all things, c 


annot be diſcharged 


from a commitment under an extent of the crown. Anon. M. 


1745. 1 Athyns 262.] 


[A perſon may prove a de 


bt in right of his wiſe, and yet bring 


an action at law for a debt due to him in his own right. EE 
parte Matthews, M. 1754. 3 Athkyns 816.] ; 


If judgment is obtained again 


ſt a bankrupt, the principal in a 


bail- bond, his ce: tificate obtained ſubſequent to the judgment 
ſhall' not diſcharge it, tho* it diſcharges the original debt. 


Cockerill v. Ouuſton, M. 31 G. 2. 


and afterwards has his certificate all 
ed. Barnes 368.] 


. 
* 


1 B. M. 436.] 


- [If a bankrupt is rendered in diſcharge of bail after judgment, 


[So if taken in execution. Barnes 386. 
But by the /. 10 Ann. 15. the diſcharge o 


owed, he ſhall be diſcharg- 


f a bankrupt from 


| his deb ſhall not be conſtrued to releaſe any other perſon, who 

was. partner in trade, or jointly bound, or liable to ſame debt 
with the bankrupt.] : 55 

So, if the bankrupt does not plead his diſcharge, but fuffers 

judgment againſt him for a debt before his bankruptcy, he ſhall 

not be aided by an audita querela, nor in equity. R. 2 Ver. 697. 

So, if he be taken in execution, during the time that his certi- 

fi cate is depending before the judges, he ſhall not be aided upon 


motion, without an audita guerela. 


— 


(D. 35.) 


plcad it ge- 


nerally. 


2 Ver. 697. 
if the creditors be not paid 15 


So by the /. 5 G. 2. 30. 


4. in 


the pound, he ſhall afterwards be liable to the creditors, except as 
to his body, tools of his trade, houſhold goods, and furniture, 


and apparel of himſelf, wiſe, and children. 


And tho” a prior commiſſion has been ſuperſeded by conſent, 
a certificate under a ſecond bankruptcy, does not protect effects, un- 


leſs the bankrupt pay 15s. in the 
miſhon, Doug. 46.* | 


pound, under the ſecond com- 


| And by the /. 4& 5 Ann. 17. if the bankrupt ſhall be after- 

And ſhall - wards arreſted, or impleaded, for a debt due before he became 
bankrupt, he ſhall be diſcharged on common bail, and may plead 
in general, that the cauſe of ſuch action did accrue before he be- 
came bankrupt, and may give the act and ſpecial matter in evi- 
dence, and the plaintiff being nonſuit, or having a verdict, ot 
judgment againſt him, ſhall pay coſts.— But this act expired 


26 Fune 1716. 


So by theft. 3 Geo. 12. this extends to bankrupts againſt whom 
a commiſſion iſſued on or before 26 June 1716, who had dit- 
covered their effects, Ec. or ſhould do fo before 25th December 
next enſuing. So by the //. 5 Geo. 24. for ſeven years longer. 


And by the ff. 5 Geo. 2. 30. for three years longer. 


If there be a joint commiſſion againſt 4. and B. and the one 


be ſued by a ſeparate creditor, he thall plead generally, & 


c. for 
after 


+> 
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after diſtribution of the joint ſtock of the joint creditors, the 
ſhare of each out of the reſidue ſhall be to the ſeparate creditors. 
Semb. F. g. 283. a 8 | | 
But a bankrupt cannot plead the general iſſue. + | 

So, it is not ſufficient to ſay, that he became bankrupt, and 
the cauſe of action accrued before, without ſaying, quod vigore 
fatuti he pleads this; for the ſtat. does not enable him to plead 
the general iſſue, but to plead generally, that the cauſe of action 
accrued before the bankruptcy z and therefore he ought to ſhew, 
that he pleads this by force of the ſtatute, R. in C. B. Pa. 10. 


; Ann. inter Fyſon and { Reported Comynt's Rep. 205.) 


I The bankrupt mult prove an act of bankruptcy as well as pro- 
duce his certificate, notwithſtanding at. 5 G. c. 24. /. 30. 
Lock v. Major, M 9 G. Sir. 533-] | 
[The plea muſt ſer forth the names and debts of the petition- 
ing creditors. Tully v. Sparkes, M. 2 G. 2. Ld. Raym. 1546.] 
*On a general plea of bankruptcy under 5 G. 2. c. 3. to an 
action on a bond, the plaintiff may give in evidence the condition, . 
without having ſet it out on the record, to ſhew that the action is 
not barred by the certificate. Doug. 160.* | 
[After ae joined, and venire awarded, he may plead puis 
darrein continuance on the quario die poſt the return of the venire; 


and altho' he does not alledge that he has conformed, and ob- 
tained his certificate, yet if verified by affidavit it cannot be re- 


jected on motion, or determined bad but on demurrer. Paris 
v. Salkeld, H. 2 G. 3. 2 Wil. 137.] ; . | 
[But ſuch plea, if it does not aver that defendant has con- 
formed, Sc. is bad on demurrer. Paris v. Salkeld, P. 2 G. 3. 


2 Wilſ. 139.) | 


So he ſhall not be diſcharged from a bond made. before his 
bankruptcy, to pay to his wife, if ſhe ſurvive, 4000. in two 
months. after his death; for it was not due before. R. intcr 
Sparks and Tully in B. R. and afterwards in error, Trin. 3 G. 2. 
(Reported 2d Ld. Ray. 1546, 1570.) Os 

Where a bond conditioned for the payment of a ſum of mo- 


_ ney, by a principal and ſurety, has not beeo forfeited, till afterthe 


bankruptcy of the ſurcty, the debt cannot be proved under his 


commiſſion, and therefore his certificate is no bar to an action on 
ſuch bond. Doug. 160.* | 


*So, if A. at the inſtance of a trader, accept a bill payable to 


his order, not having any effects of the trader in his hands, and 
the trader become a bankrupt before the bill become due, and A. 


pay it when it becomes due, to an indorſee, it is not a debt, againſt 
the trader, till actually paid, and therefore is not diſcharged by 
his certificate, Doug. 166. TOES - 
8 So the bail of a bankrupt ſhall not be diſcharged. R. 2 Mad. 

a. 348, 10 5 


8 by the A. 4 & 5 Ann. 17. a bankrupt ſurrendring and con- Rye 37.) 
forming to the laid act, ſhall have 5/. per cent. paid him by the ” b. p21 » 
allgnees out of the ncat product of the eſtate received on ſuch n At pro- : 


3 diſcoyery, duce, 
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diſcovery, ſo as ſuch ſum amount not in the whole to above 
- 200].—-So by the ff. 5 G. 24. and 5 Geo 2. 300. 
And ſo as the creditors of the bankrupt be paid 87. in the 
pound, at leaſt, above all charges; for in ſuch caſe he ſhall be 
allowed only what the aſſignees, or the major part of the commiſ- 
fioners, think fit. Shad | 1 
And tho” this ſtatute expired 26 June 1716, by the ff. 3 G. 12. 
it was extended to all bankrupts, againſt whom a commiſſion 
iſſued on or before 26 June 1716, who ſhall difcover effects, Or. 
before 25 December then next. | „ 
By the ft. 5 G. 2. 30. if the creditors are not paid 107. in 
the pound, the bankrupt ſhall be allowed only what the aſſignees 


— 


and commiſſioners think fir, not exceeding 3. per cent. ; 
If paid 127. 6d. in the pound, then 71. 10s. per cent. fo as , 
it amount not to above 2 501. If paid 156. in the pound, then | 
10l. per cent. ſo as it exceed not 30]. . C 
[A bankrupr is not intitled to his allowance till he has had his 92 
certificate; therefore tho? he furrender and conform, yet if he 5 
dies before his certificate, his repreſentative ſhall have nothing. : 
Ex parte Grier, T. 1744. 1 Atkyns 207.) : a 1 
But he is not entitled to any maintenance out of his effects 7 
during his examination; and if any perſon during that time, take Ef 
any thing from them, and convert it into money, tho“ for the a 
neceſſary ſubſiſtance of the bankrupt and his family, the af- of 
_ Ggnees may maintain trover againſt ſuch perſon. 1 Term it 
Rep. 157.* | | 9 
[Bui the allowance is a veſted intereft, and ſhall go to the re- Do 
preſentative. Ex parte Trap, M. 1747. 1 Ahne 208. Ex 72 
parte Calcot, T. 1754. 3 Atkyns 814. . TY 
[The court will order the aſſignees to pay the allowance to the * 
repreſentative of a bankrupt who has paid 10s. in the pound. 
Ex parte Calcot, T. 1754. 1 All. 209.—Noeta. It does not ap- 2 
pear whether the decea ſed bankrupt had had his certificate or not ; bay 
if not, it over-rules the determination in Grier's caſe ſupra.] 5 
[Bankrupt is not intitled to allowance, till after a final dividend. 2 
Ex parte Stiles, H. 1748. 1 Atkyns 208.) „ vo 
The bankrupt's allowance, ſhall, in the caſe of partners, be 9 
divided between them in the proportions in which their reſpective 1 
effects have contributed to the payment of the debts. 1 Brown TD 
Ch. Rep. 452. 955 He ? : - 
5 (0.37%) But by the fe. 4 & 5 Ann. 17. a bankrupt ſhalt not have the * 
. benefit of chat act, unleſs a major part of the commiſſioners, by 1 
ſhall have Writing under their hands and feals, certify the lord chancellor, ray 
noadvan- that the bankrupt hath made full diſcovery of his effects, and in Or 
- Lragy all things conformed to the directions of the act, and that they ſee 3 
32 reaſon io doubt the truth of it: and unleſs ſuch certificate be 8 6 
ee conſirmed by the lord chancellor, or two judges to whom he 
1 ſhall refer it, before whom the creditors may be heard againſt the {O, 
making, or confirmation of the certificate. | 3 
| 1 b 0 6 


Nor, 


en the 
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Nor, by the //. 5 Ann. 22. unleſs the allowance to the biink- 
rupt, and the certificate be ſigned by four parts in five in number 


and value of the creditors, who have proved their debts.—So by 


the ſt. 5 Geo. 24. and 5 Geo. 2. 30. of creditors for 20/. 
And a bond or agreement by the bankrupt, or any other, Qc. 

to induce a creditor to conſent to ſuch allowance, or certificate, 
ſhall be void. — So by the ft. 5 Geo. 24. and 5 Geo. 2. 30. / 11.*. 
An agreement to pay money to the aſſignees of a bankrupt, 


on his certificate being allowed, tho” for the benefit of al! the cre- 


ditors is void under this lait mentioned act. Doug. 695.* 
And if a creditor has taken money for ſigning a bankrupt's cer- 


tiſicate, it ſhall be recovered in an action for money had and re- 


ceived, becauſe of the oppreſſion. Doug. 472, 696.“ 
If ſome of the bankrupt's creditors are induced by money, to 


ſign the certificate, tho”. the bankrupt does not know of it at the 


time of their ſigning, nor even when he makes the neceſſary 


| Pen in order to obtain the allowance by the chancellor, yet 
if h 


e know it before the actual allowance, the certificate is void. 
Doug. 228.“ | 5 | 


elf money be given without the bankrupt's privity, to induce 
ereditors to ſign, in order to deprive him of the effect of his cer- 


tificate, and ſufficient in number and value have ſigned, excluſive 
of thoſe who have taken money, the certificate ſhall be valid: but 
if, in ſuch cafe the neceſſary number and value be not complete, 
excluſive of thoſe who have taken money, it ſhall be void. 
Doug. 230.* | | 3 
The certiſicate of the commiſſioners ought regularly to men- 
tion, that the party became bankrupt ſince the „. 4 & 5 Ann. 17. 
commenced, viz. ſince the 24 June 1706. 1 Sal. 111. 5 
And till the certificate allowed he is not entitled to have an 


execution, 1 his goods, for a debt accruing . before the 
bankruptcy, 


et aſide, tho” it had been ſigned by the creditors, 

r Term Rep. 361.“ a Th | 93 

And if the certiſicate be ſilent, and proof is made that he 

was a bankrupt before, the certificate ſhall be diſallowed. R. 

1 Sal. 111. „ Tp . 
If the chancellor refers the certificate to the judges, they may 


examine witneſſes upon it viva voce. R. 1 Sal. 112 


And make out ſummons for the witneſſes. R. 1 Sal. 112. 
And they ought to examine the witneſſes viv voce, if there 
are ſuch. 1 Sal. 112. 5 15 
If there are not, they may inform themſelves by affidavits filed 

in chancery, and ſworn before a maſter extraordinary, /bid, 

Or, by affidavits before themſelves, 76d, nt te ia 
[The ſtatutes of bankrupt de not bind the crown ; therefore 4 

bankrupt, tho? he has obtained his certificate, may be arreſted 

on a bond to the crown. Re v. Pixley, M. 1725. Bunb. 202. 

. {On a joint commiſſion againſt two partners, the ſeparate 

creditors, though they have taken out ſeparate, commiſſions, 

may come in, prove their debts, and oppoſe altowing- certificate 

on the joint commiſſion. Heryjcy's Cafe, H. 1729. 3 P. I, 555 

G 13 j \ | [ t ; 
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II bankrupts obtain their certificate under a joint commiſſion, 
it bars their ſeparate creditors. bid. ] 3 

{lf a certificate is ſtayed on petition of a claimant ſuggeſting . 
colluſion in the bankrupt, and it be referred to the commiſſioners 
to inquire and certify, and they certify that they are ſatisfied, 


and that four-fifths of the creditors have ſigned ; and then new 


creditors prove debts, ſo that the ſigning creditors are not now 
four-fifths, but they do not join in the petition againft the cer- 
tificate, it ſhall be allowed, and the claimant or his repreſentative 
left to his bill; and if any thing is recovered, (beyond mortgage 
money) it ſhall be applied to the creditors at large. Es parte 
Fydzll, M. 1741. 1 Athyns 73.) © | os 

[A certificate allowed in the bankrupt's life is good, tho? not. 


confirmed by the chancellor till after his death; and then has it's 


effects from the beginning. Bromley v. Goodere, M. 1743. 


1 AMtkyns 75. ] 


{ But a certificate only diſcharges the bankrupt's perſon and his 
eſtate ſubſequently accrued ; and not his eſtate veſted in the 
aſſignees at the time of obtaining the certificate, which ſhall be 
liable to pay intereſt (on debts carrying intereſt) accruing after 
the certificate allowed, till full ſatisfaction. bid.) ö 

[The certificate ſhall not be ſtayed on petition of perſons whoſe 
demands are not liquidated, and who do not ſwear there will be 
a balance in their favour, and the bankrupt ſwears it will be in 


his favour. Ex parte Fohnſon, M. 2745. 1 Athyns 81.] 


[The allowance of certificates is diſcretionary, firſt in the 
commiſſioners, and then in the chancellor, and a mandamus will 
not lie to compel it. Ex parte Wilkamſon, H. 1750. 1 Athyns 82.] 

[No perſon who does not prove a debt, or ſhew reaſonable 
ground for claim, is within the rule for aſſenting or diſſenting to 
a cernifieae, . bid] : - - © | | 1 

[If a "why is a trader in Vreland, ſigning his certificate in 
three months after the commiſſion iſſues, is too precipitate. 7bed.] 

[Or even in England, and the chancellor on application will 
ſtay it, ſuch haſty proceedings inverting the very intention of the 
ſtatutes. Anon. M. 1753. 1 Altkyns 84. Ex parte Sauſmarezy 
M. 1754. 1 Atkyns 84.] £ | | EL 

[A perſon who has a debt in his own name, and another as 
executor, cannot ſign the certificate as two perſons, but he may, 
tor the amount of the two ſums as his own particular debt. Ex 
parte Sauſmarez, M. 1754. 1 Atkyns 84.] | | | 

[Where there is a joint and a ſeparate commiſhon, a creditor 
under the joint may come under the ſeparate, and aſſent or diſ- 
lent to the certificate under it. Ex parte Turner, T. 1742. 
1 Atkyns y. _ 5 

[A creditor who makes his election to proceed againſt r· 
ſon, may come in and prove his debt under the commiſſion, ry as 
to aſſent or diſſent io the certificate. Ex parte Capot, H. 1739. 
1 1 19. Ex parte Lindſey, M. 1745. 1 Atkyns 220. Ex 
parte Dervilliers, T. 1751, 1 Athyns 221.) © +7 


Tro 


FR. 


\Tho? the allowance of certificate by lord chancellor is matter of 
Judgment, not the arbitrary, but he mult proceed by the rules of 
the ſtatutes, and if theſe are complied with he will not diſallow 
it on ſuſpicion. Ex parte Williamſon, H. 1750. 2 Vezey 249.] 
[Creditors who have not proved their. debts, and much leſs 
thoſe who have not claimed them by affidavit under the com- 
miſſion,” are not intitled to-oppoſe- allowance of certificate, tho 
they are plaintiffs in ſuits of equity againſt the bankrupt. 13:d.] 
By ft. 24 G. 2. c. 57. if any perſon fraudulently ſwears to a2 
falſe debt, and ſigns the certificate, ſuch certificate ſhall be void 
unleſs the bankrupt diſcloſes the fraud in. writing before the 
commiſſioners have ſigned it.] „ | 
I [Creditor abroad may by letter of attorney, atteſted by notary 
public, impower a perſon to ſign certificate. ] + T5 


0 


So by the /tat. 4 C5 Ann. 17. a bankrupt ſhall not have be- 1 
nefit of the act, who hath, on the marriage of any of his prin nated 
children, given above 100/. unleſs he make it appear he was yagant por- 
worth, above the ſum ſo given, ſufficient to ſatisfy all his cre- tions to his 
ditors their full debts. So by the /t. 5 Geo. 24. - children, or 
The clauſe of 5 G. as to giving above 100. marriage portion IO 
with a child, muſt be conſtrued ſtrictly, and not extend to a niece. 
Ex parte Sauſmarez, M. 1754. 1 Atkyns 84.) _ 
Or, who hath loſt 5/, in one day, or 1001. in the whole in 
12 months preceding his bankruptcy, in play, at cards, dice, 
tables, tennis, bowls, ſhoyel-board, cock-fighting, racing, dog- 
matches, or other paſtimes, or games, or in bearing part of 
ſtakes, or betting on the ſide of ſuch as did play. So by the 
ft. 5 Geo. 24. THT - 
When a bankrupt ſhall be aided in equity, and when not. 
Vide in Chancery, (2 L. 1, 2.) 9 8 | 


(D. 39.) How a Commiſſioner, Cc. may plead. 


By the ſt. 1 Fac. 15. in treſpaſs, or other ſuit againſt a com- 
miſſioner, or other having authority by a commiſhon of bank- 
ruptcy, he may plead, not guilty, or juſtify, that he acted by au- 
thority of the acts againſt bankrupts, without ſhewing the com- 
miſſion, or other circumſtance; to which the plaintiff may reply, 
de ſon tort, Ec. and the ſpecial matter may be given in evidence. 

So by the /t. 4 & 5 Ann. 17. any Fe” ſued by action, in- 
formation, Sc. for any thing done in proſecution of the ſaid act, 

: my plead the general iſſue, and give the ſpecial- matter in evi- 
ence. PE: | | „ 


D. 40.) Expences of the Commiſſion.) 


y the /. 4 U 5 Ann. 17. no monies ſhall be paid, or allowed 
out of the eſtate of the bankrupt, for expences of eating or drink. 
ing of the commiſſioners, or any others, at any, of their meetings, 

| &c,—$0 by the /t. 5 Geo. 24. | 4 
And 


fo 


debts, ſatis faction or ſecurity ; on 4's application, 


< 
* X - 


BANKRUPT 
And by the A. 5 Geo, 24. no commiſſioner ſhall take above 


20s. for any meeting, or for executing any deed, or above. 10c. 


for any warrant of ſeizure, or diſtribution. 


(D. 41.) When the Commiſſion may be ſuperſeded. 


[Where there 10 2 doubt of the bankruptcy, and the bankrupt 


is out of the kingdom, the court will not ſuperſede the com- 


miſfion on petition, but direct an iſſue; if the bankrupt 1s at 


home will ſend it to commiſſioners to re- conſider. Ex parte 
Gulſton, T. 1753. 1 Athyns 193. 


{A commiſſion of bankrupt is ex debito juſtitie, and is never 


ſuperſeded without directing an iſſue, unleſs it appears very 
plainly to be fraudulently or vexatiouſly taken out. Ex parie 
Wilſon, M. 1753. 1 Atkyns 218.] 3 5 
If the bankrupt ſurrenders, and acquieſces a long time (as a 
year and a half) the court will not direct an iſſue tho? the caſe is 


doubtful, but will leave him to bring trover againſt the aſſignee. | 


Ex parte Nutt, T. 1743. 1 Athyns 102.] „3 

If the commiſſion of bankruptcy takes effect, and all the ere- 
ditors who appear have a ſatisfaction, the chancellor by their aſ- 
ſent may ſuperſede it. 2 Ca. Ch. 144. Dub. $h. 200. 
Tho' it be within four months, and there are other creditors 
who would afterwards appear. Semb. 2 Ca. Ch. 144, 191. 

So if the creditors who petition pray, that it be ſuperſeded, it 


| ſhall be ſuperſeded within the four months, tho? there are other 


creditors who afterwards pray a commiſſion. R. 1 Ver. 208. 

' Tho? the creditors, who had petitioned, compound with the 
heir, the bankrupt himſelf being dead, 1 Ver. 209. 5 
[ Tho' a majority of creditors agree to certify that a commiſſion 
ought to be ſuperſeded, yet if one creditor ſays, I ſhall be able to 
prove in a few days, and deſires a delay, the court will not ſu- 
perſede till he has had an opportunity of proving. Ex parte 


-Crifp. T. 1744. 1 Aikyns 133] 


[A. B. and C. are partners in a joint undertaking which B. 


and C. want to get into their own hands, and therefore procure 


a commiſſion againſt A. for a debt due from all three jointly, a 
proviſional aſſignment to await a trial directed, ſeveral debts 
proved, all hut a trifle the partnerſhip debts : B. and C. in the 


mean time receive more from the undertaking than ſufficient to - 


pay all the joint creditors, and give them all, ſince money their 
th 


order, that on his paying in a month all the debts proved under the 
com miſſion, the coſts of it, and the proceedings at law, the com- 
miſſion be ſuperſeded ; that the creditors aſſign the ſecurities given 
them to a truſtee in truſt, to ſecure to 4. B. or C. the money 


they have paid towards ſuch debts, above their reſpective pro- 
portion thereof; that the aſſignees re- aſſign to A. and account 
and pay him the balance in their hands: but if 4, makes default 
in payment, the commiſhon to proceed. Hd.] 55 


[4. 


e court will 


0 w 
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; [4 and B. are partners for a ſpecial purpoſe, A. B: and C. 


are alſo partners, and a commiſſion ifſues againſt 4. and B. 4. 


dies; a ſecond commiſſion iſſues againſt B. and B. dies; a ſe- 


arate commiſſion iſſues againſt C. this laſt commiſſion ſhall be 
ſuperſeded, and (by conſent) the firſt, and ſeparate accounts kept 
of the ſeveral eſtates, and the diſpoſition of the effects reſerved 


to the court. Sympſon's Bankrupt, M. 1752. 1 Atkyns 137.] 
[From this, it would ſeem, that where there is a joint com- 

miſſion, ſeparate creditors ought not to take out a ſeparate one, yet 

It is ſtill frequently done.) , 


[If one againſt whom a commiſhon has iſſued, is found no 


bankrupt by verdi& at law, the commiſſion ſhall be ſuperſeded, 


and the coſts at law and in equity, and of the ſuperſedeas, ſhall 
be paid by the petitioning creditor, Ex parte Gulfton, H. 1753. 
1 Athyns 139:] | : 


[When a commiſſion is ſaperſeded, if the caſe is doubtful the . 
court will direct an inquiry before a maſter of the damages ſuſ- 
tained by bankrupt, or a quantum damnificatus at law, and then 


order the bond given by petitioning creditor to be aſſigned to 


bankrupt ; but in a flagrant caſe will aſſign the bond without the 
delay of ſuch previous inquiry. Ex parte Gayter, M. 1749. I 


- 


Atkyns 144.] 


[If after certificate obtained, all the creditors releaſe the bank- 


rupt from all further demands, the court will not ſuperſede the 


direct the bankrupt to ſtand in the place of the aſſignees to get 


commiſſion, for that would intirely defeat the certificate, but will 


in the remainder of debts, oa indemnifying them. Ex parte 


Leaverland, H. 275t. . 1 Atkyrs 145.] 
[Where a commiſſion has been proceeded upon in the uſual 


manner, and all parties acquieſced, and the whole finiſhed, the 


court will not ſuperſede it, tho? it is doubtful that the act of 


bankruptcy was committed before the petitioning creditor's deat 


aroſe. Ex parte Deſanthuns, T. 1753. 1 Atkyns 145.] 

If a commiſſion iſſues againſt an infant, it ſhall be ſuperſeded, 
for an infant cannot be a bankrupt. Eæ parte Sydebotham, T. 
1742. 1 Athyns 146.] I - | 

A. treats with B. for purchaſe of equity of redemption of his 


eſtate then in mortgage, pays part to B. to clear off the mortgage, 
and is to pay the reſidue on executing conveyances. B. refuſes 


to compleat purchaſe or pay off mortgage. A. brings action for 
the money paid. B. lies two months in goal, A. takes out com, 
miſſion, and B. is declared bankrupt, and after the commiſſion 


iſſued, A. takes an aſſignment of the mortgage, the commiſſion 


ſhall be ſuperſeded, and the petitioning creditor pay coſts, Ea 
parte Hylliard, 7. 175 1. 1 Athyns 147.] 8 | 
[If a perſon is declared bankrupt, on general evidence on bein 

denied, and it appears afterwards that it was at eleven at night, 
the commiſſion ſhall be ſuperſeded with coſts. Ex parte Hall, M. 
1753. 1 Athyns 201.] | : | 3 


[Where 


1 
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[Where the bankru 7. has not ſurrendered in time, and there 
appears no intention of defrauding, the chancellor may ſuperſede 
te commiſſion to prevent proſecution. Ex parte Mod, 7. 1751. 
1 Athyns 221.] 

[In general if a ſecond commiſſion iſſues before the bankrupt 
has his certificate under the firſt, it ſhall be ſuperſeded ; for it 
ought not to iſſue, as the bankrupt i is incapable of acting. Ex 
parte Proudfoot, H. 1743. 1 Athyns 252.) 


[But if the aſſignees, and ſeveral 668 of the firlt, have 


aſſented to the certificate under the ſecond, and nothing clandeſ- 
tine appears, and it has been acquieſced in for ſome years, the 
court will not then ſuperſede the ſecond on the application of 
ſome creditors under the firſt. 7bid.] 


So the commiſſion abates by the death of the king. 2 Ca. Ch. 


192. 


But now by . 5 G. 2. c. 30. / 45. no 8 of bank- 


rupt ſhall abate by reaſon of the death of the king.“ 


So, if all the commiſſioners die except two, where the com- 


miſſion is to three or more, there ſhall be a new commiſhon. 

But if a fuperſedeas be granted by ſurpriſe, it may be diſcharged. 
K. 2 Ca. Ch. 1 

So, if the 9 abate, or be ſuperſeded to the prejudice 
- any creditors, a new commiſſion may be granted. R. 2 Ca. 

19 

If 3 commiſſion be granted, the new commiſſioners ſhall 

* where the old ended. 2 Ca. Ch. 193. 


1 
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BARGAIN AND SALE. 


(A) Of Goods and id Chattels 


\ 3 and ſale is, where a man makes a Senad with 


another for the ſale of goods, or chattels, lands or tene- 


mnt; and at the ſame time makes the ſale of them. 


If the contract be executory, it amounts to a covenant, or 
agreement, upon which covenant, debt, or afſumpſit lies. De 
quo, vide Agreement, (A. 3, 4.) 
| 35 hs contract be GC by actual ſale, this i is is 
and ſale 


When a bargain and fale veſts a property. Vide in Biensy 


D. 3 


What things may be ſold. Vi de i in Afigument, (A) Grant, (C.) 


(B. 3 Df Lands and Tenements. 


O, if a man bargain and ſell lands, or tenements, this by the 
common law paſſes the uſe, which now ſhall be executed by 
the /. 27 H. 8. 10. Pl. Com. 301. b. 303. a. 2 Inſt. 671. 
And a bargain and fale of Jand may be for years, for life,' or 
in fee. N. c Com, 81. % h 


(B. 2.) B/ what Words it ſhall be. | 


To a 13 and ſale of lands, the words (bargain and fell) 


are not eſſential; for any words, that will raiſe an uſe at the com- 


mon Jaw, are ſuffcient: and therefore, if a man by indenture 


demiſe, grant, ſet, and to farm let lands to another for years, 
that is a bargain and ſale. R. 8 Co. 94. a. 2 Toft. 672. | 
So, if he alien, and grant; or give, and grant, 2 2. 672. 


Cro. El. 166. 


Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to ſtand ſeized to the uſe of mathenl in FR 
and the deed be inrolled, 7 Co. 40.b, 2 Infl. 672. 1 Leo. 25. 

So, if he enfeoff, ſell and grant.. Dal. 115. 

But where the intent appears to make an eſtate in poſſeſſion, at 
the common law, and not by way of uſe, the words do not 
amount to a bargain and ſale: as, if there be a letter of attor- 
ney in the deed to make livery, or a covenant in . deed to 
make livery. R. 8 Co. 94. a. 2 Inſt. 672. . 3 Leo. 16. 
Cont. 2 Rol. 787. 1. 25. Vid Covenant, (G. 5 

So, if A. alien, bargain, and ſell a reverſion with attornment, 
it paſſes, tho? the deed be not inrolled. R. 2 Cro. 210. 

| | (B, 3.) 


BARGAIN AND SALE. 


. 3.) How i it ones: 


: 


If man, who lids _ a reverſic zom, bargains, and ſells an acre 


of land, the reverſion paſſes. Pl. Com. 433. 6. 
So, if a corporation bargain, and fell nd, it is well; for they 
may give an uſe, tho? they cannot be ſeiſed to an uſe. . R. 2 Leo, 


122. 


If the bargainor, upon his bärgain and ſale reſerve a rent, it 
is good; for the uſe and poſſeſſion paſs tanguam uno flatu. 2 Infl. 
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if : a man demiſe, bargain and ſell to 4. for years; A. has an 
election to take by demiſe at the common law, or by the bargain 
and ſale. 2 Rol. 787. l. 35. R. 2 Co. 35. 5. 

Vet if the bargainor afterwards releaſe to A. and his heirs, to 
the uſe of B. in fee; A. cannot then ele& to take by demiſe, 
and thereby deveſt the eſtate out of B. R. 2 Rol. 787. J. 45. 

But by a bargain and ſale nothing paſſes but an ufe ; and 


therefore, if a man bargain, and ſell land, with a way over other 
land, the way without words of grant, being now newly created, 


does not paſs. R. 2 Cro. 190. 

So, if he bargain and ſell a common, Sr. * created, and 
not in in eſe before. 2 Cro. 190. 

If the king by indenture bargain, and ſell land to another, no- 


thing paſſes by the common law, nor the ſt. 27 H. 8. for the king 


cannot be ſeiſed to uſe, nor convey. R. 2 Cro. 50. 
So a bargain and ſale of lands to A. and his heirs, to the uſe 
of another; nothing paſſes to the ceſtuy gue uſe, for there cannot 
be an uſe upon an uſe, Poph. 81. R. Bend. 61. Dy. 155-8 20. 
I Aud. 37. Vide in Chancery, (4 W. 2.) 


So a bargain and ſale to 4. for life, with power to make leaſes, 


is void, as to the power. Poph. 81. 
If a man, at the common law, had bargained and ſold his 


land generally, the uſe would be decreed to the bargainee and his 
heirs ; for in reſpect of the conſideration, the whole uſe ſhall be 


intended to paſs. 1 Co. 87. ö. 100. 5. 
But now, nothing paſſes to the ieee, but for his life. 
I C. 87.6. 


If a bargain and ſale by an infant be iwie, nothing operates 


by the inrolment, but it ſhall be avoidable, 2 Inſi. 673. Mo. 42. 
So a bargain and ſale by huſband and wife, being inrolled, 
does not bind the ww. 2 Int. "I 3. | 


(B. 4. ) By what Deed, 


By the common law, a 30% 98 and fale of lands might be by 

parol, without deed. | F. 48. K. 1 Leo. 18. 2 Inſt. 675. 
But now, by the /f. 27 H. 5 16. a bargain and ſale of lands, 

Sc. whercby any eltate of inheritance, or freehold, is made, 

ſhall have no effect, unleſs it be by writing indented, ſealed and 
inrolled, Wc. | 

| 135 Yet 


Tel. 123, 4. Vide London, (N. 3.) 


BARGAIN AND SALE. 


Yet after this ſtatute, a bargain and ſale of lands in London, 
Oc. by cuſtom, would be good by parol; for the ſtatute does not 


extend to cities, boroughs, or towns corporate. R. Dy. 229. 4. 
2 Injt. 675. Poph. 49. Vide London, (N. 3.) Jide poſt, 


The indenture for a bargain and ſale of lands of freehold, or 


| inheritance, muſt be in writing, and not in print, or Ramp. 


2 Inſt. 672. E- Te : | 
It muſt be in paper or parchment, and not in other materials. 
2 Inſt. 672. | | 2 ns 
And it is ſufficient, if it be indented, tho? it has not the word 
indenture. N. 3 Leo. 16. 2 Inſt. 673. % AO 
| . 1 


924 


(B. 5.) When it ſhall be inrolled. 


So by ny” 27 H. 8. 16. No manors, lands, c. of inhe- 


ritanee, or freehold, ſhall paſs, Qc. unlefs the bargain and ſale 


be inrolled, in one of the king's courts at Weſtminſter, or before 


the clerk of the peace, Oc. in the county where the lands 
lie, within fix months after the date of ſuch indenture. Pro- 


vided not to extend to lands in cities, boroughs, ' or towns 
corporate, where the mayor, Qc. have uſed to inrol deeds, 


Oe. 


And therefore, every bargain and ſale for life, or in fee, muft 
be inrolled. „ | e c 
So if he in reverſion bargain and ſell to the leffee for years 
and his heirs; nothing paſſes as a confirmation, unleſs the deed 
be inrolled. Dal. 37. Mo. 34. | 355 
But a bargain and ſale for years need not be inrolled ; for the 
ſtatute extends only to inheritance and freehold. 2 Inſt. 671. 
2 Co. 36. a Sh TT, 
Nor a bargain and fale of lands in London, or any other city, 
borough, c. Vide ante, (B. 4.) 2 Inſt, 676. Dal. 115. K. 
So inrolment is not neceſſary, where the deed does not ope- 
rate as a bargain and ſale, but as a covenant to ſtand ſeifed, c. 


The inrelment muſt be in parchment only. 2 Inſt. 653. (B. 6.) 

And the deed is ſufficient, being inrolled, tho? it was not ac- How the © 

| knowledged by all the parties to it. 1 Sal. 389, OA 

And tho' it was not acknowledged at all; for after inrol- made. 

G. N de averred againſt. 1 Leo. 184. Vide poſh, 
10. | 


Though the inrolment be after the death of the party. 1 Sal. 


N . 


389. | | | | 
| ugh the ſea} be broke after the delivery. 2 Inſt. 676. 
Though the delivery be proved by wirneſſes, and not acknow- 


lecged by the party. 1 Sal. 389. 


- 


BARGAIN AND'SALE. 
But by a rule in B. R. Every deed there inrolled, ſhall be 


acknowledged in open court, and inrolled on the plea ſide. 


I Sal. 389. 1 | | | 
2 An indorſement on the back of the deed by the proper officer, 
is ſufficient evidence of the inrolment. Doug. 57 


By the fl. 27 K. 8. 16. The inrolment ſhall be in one of the 
king's courts at Weſtminſter, or in the ſame county where the 
lands lie, before the cuftos retularum, two juſtices and the clerk of 


the peace, or any two of them, whereof the clerk of the peace, 


to be one. | ” | 
By the /t. 5 El. 26. Inrolment in the counties of Lancaſter, 

Chir and. Durham, ſhall be in the chancery or exchequer, or 

before the juſtices of aſſiſe of the reſpeQtive county. 

If the court of B. R. c. be adjourned to another place, 

yet the inrolment may be there, as well as at Weſiminſter. 2 Inſt. 


67 Ie 
85 an inrolment may be before the juſtices, and clerk of the 
peace of the Weſt · riding in the county of 7ork, if the land lies 


there. N. Hob. 128 
Otherwiſe, if the land be alledged in comitatu Ebor, generally. 


1 Hob. 128. | | 


(B. 8.) 
Within 
what time. 


; (B. 9.) 


The inrolment ſhall be within 65 months after the date of the 


deed. | | 
And the computation ſhall be by lunar, not by calendar months. 


2 Inſt. 674. 


If it be within fix months, excluſive of the day of the doin it 


is ſufficient. 2 Inſt. 674. Mo. 40. 2 Rol. 5 20. J. 45. Hob. 139. 
Dy. 218. 5. R. Dal. 41. | 


Or upon the day of the date. Semb. 2 Inſt. 674. Dal. 42. 
Mo. 42. D. Hob. 140. 1 Rol. 387. Ws 
And if there be no date within fix months after the delivery. 


LE 674. D. Hob. 140. 5 Co. 1.6, 
But 


if it be dated, it ought to be within ſix months after the 
date, tho the delivery be afterwards. 2 Inſt, 674. Per two J. 


Wiſton cont. Dal. 42. Mo: 42. 


If a bargain and ſale be inrolled within fix months, it re- 


How it mall Jates to the time of the date, and paſſes ab initio, 2 Inſt. 


relate, 
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And therefore, if the bargainor, or bargainee, die after the in- 
denture executed, and before inrolment, the eſtate paſſes to the 
bargainee and his heirs, if it be inrolled within fix months. 
2 Inſt. 674, 5. And the heir ſhall be in ward. R. Hob. 136. 
Ow. 149. 2 Cro. 408. R. 1 Rol. 627. |. 35. | 

| So if a precipe be brought againſt the bargainee, and a reco- 
very upon it before inrolment, it is good ; for he was tenant of 


. the freehold. 2 Inſt. 675. Ow. 70. | 


So if the bargainee ſell before inrolment, and the deed be after- 


wars 1orolled within fix months, his ſale is good. 2 Inſt. 675. 
. 2 | R. coni. 
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R. cond. Hob. 136. Vide Hob. 165. R. ante 4 fan 4 BA. 
three F. 2. cont. 2 Cro. 52. 

Or if the bargainor, before inrolment, acknowledge a reeog- 
nizance, Ec. the bargainee ſhall avoid it. R. 2 [nſt. 674. 

Or give a judgment, &c. R. Cro. Car. 217. 

So if the'bargainor afterwards bargains and ſells to another, and 
the ſecond deed is firſt inrolled, and then the firſt bargain is in- 
rolled within fix months, the ſecond ſhall be void, R. Dal. 41. 
o. 41. Dy. 218. 3. Per Hob. 165. 

So if the bargainor die before inrolment, his wife ſhall not 
enjoy her dower after the inrolment, if it de within ſix months. 
Cro. Car. 569. 

But if the bargainee die before inrolment, and the deed be 
afterwards inrolled, his wife ſhall be endowed. R. Cro. Car. 217. 
Cont. Owv. 70, 150. 

If the bargainee grant a rent before inrolment, it will be good. 
Cro. Car. 217. 

. 80 if a ſtranger releaſe to the 3 before inrolment it is 

good. 2 Inſt. 675. 

If there be a bargain and ſale of a manor, with an advowſon 
appendant, and the advowſon fall before inrolment, the bargainee, 
the deed be afterwards inrolled, ſhall preſent. Cro. Car. 217. 
Vide 2 Bul. 8, 9. | 

If one jointenant make a bargain and ſale, and before inrol- 
ment his companion dies, yet only one moiety paſſes ; for it has 
relation to the time of the deed. Co. Litt. 186. a. Cro. Car. 
217, 569. 
| Tho” the bargain and ſale has words, which comprehend the 
Whole. Ow. 70. 

So if the bargainee makes a leaſe, and afterwards the deed be 
inrolled, the leaſe will be good. R. cont. Cro. Car. 110. R. 
cont. Carth. 178. 

So if there be a bargain and a ſale of a reverſion, the bargainee 
ſhall have the rent charge incurred, in the mean time, between 
the deed, and thę inrolment. R. Lat. 1 57. Adm. 1 Sid. 310. 
Cro. Car. 218. 

And by the bargain and ſale the rent | accrues, without attorn- 
ment. R. Cro. El. 166. Vau. 5 1. 

But if the rent incurred before the inrolment be paid to the 
bargainor, the bargainee has no remedy. Dy. 218. 6. in marg. 
Ow. 6g, 150. 

So in the mean time, between the bargain and ſale, al the 
inrollment, the bargainee ſhall he adjudged to be ſeiſed, if 
the deed be afterwards inrolled within the ſix months, and not 
the bargainor. R. Ow. 70, 150. Dub. Cro. Car. 218. Vide 
Dan. 696. 

But after the bargain and ſale, and before inrolment, if the 
bargainor levies a fine to the bargainee, and then the deed be in- 
rolled, the bargainee rakes by the fine. R. Mo. 337, 8. 680. 
Cro. El. 917. R. 4 Cs. 71. 2 Inſt. 671, 2. 1 And. 285. 


And 
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And it may be averred, that the fine was before inrolment, or 


2 contra. R. 1 And. 285, 6 
So if the bargainor, in the mean time, between the date, 


and inrolment, enfeoff the bargainee, he takes by the feoffment. 


R. Tel. 124. R. 1 Leo. 6. ge. cd. 115. R. L And. 
„ 
Otherwiſe, where an inrolment is not neceſſary, 4 quo vide 


ante, (B. 4, 5. ] for then the bargain and ſale is — 7 before | 


the fine, or feoffment. R. Tel. 124. 

So if the lord of a manor bargain, fell, enfeoff, and releaſe to 
his copyholder, to the uſe of him, and another, and afterwards 
makes livery, he takes by the feoffment, tho' the releaſe * 
operate preſently. 2 Rol. 789, l. 20. 

So if a man leaſe for years part of the manor and afterwards 

| bargains and ſells, demiſes, and grants the whole to B. for years; 
if B. takes attornment of any of the tenants, he ſhall take by the 
grant; for he has an election to take by the one or the other, 
and when he takes attornment he elects by the grant, and there- 
fore ſhall take the whole by the grant. R. 2 And. 203: 2 Co. 


1 after a bargain and ſale, if the tad be never inrolled, the 
bargainor continues ſeiſed. 

And if before the ſix months after the firſt 4 there is 2 
ſecond bargain and ſale, which is well inrolled, it will be good. 
Cre. Car. * | 


(D. 10.) If the deed be inrolled, it cannot be averred, that it was s primo 


—— _ deliberat at a day ſince the date; for by the ſame reaſon it might 
ment after be averred, that it was never delivered. R. 1 Leo. 183. 2 Leo. 


an inrol- 122. Ow. 138. 

ment, con - And it cannot be averred, that it was not delivered. 1 Leo. 

trary to 5 183. TO 

rm Or that it was not acknowledged. 1 Leo. 184. Vide ante, 
55 (B. 6.) 


So ſince 16 Elia. it cannot be averred, that it was not inrolled 
at the day indorſed for the inrolment; for that is part of the re- 
cord. Semb. 2 Roll. 119, 120. 

But before, no day of inrolment uſed to he 82 and then it 
might be averred, that it was not inrolled within ſix months. N. 
2 Kol. 119. 

But there may be an averment contrary to che operation of 
the deed : As that it was not comprized within the deed. I Lv. 
184, 5. 

That nothing paſſed by the deed. 1 Leo. 184, 5. 

o an infant, or feme covert, is not concluded by an iwrolment. 
Vide ante, (B. 3.) 

So a ranger is not concluded by an We ey but may aver 
that the deed was delivered after the date. R. Sau. 91. Per 
Holi, C. F. at Il. Wen | 


[ 8 11. 


tainin, 


5. 
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BARGAIN AND SALE. 
. 1 1.) What ſhall be a ſufficient conſideration, 


made upon a valuable conſideration. mar. 


As for money paid. (G. 3. Cc. * 


So it is ſufficient, if it be under a condition or proviſo to be 


void, if money 1s not paid, tho* no money is mentioned to be a. 


1 Leps & + 

Or if the vendee by the fame deed covenants, if the money is 
not paid, Ce. to be ſeiſed to the uſe of the vendor. 1 Lev. 25. 
in conſideration of money paid for other land. K. Mo. 


So for the loan of 1000. per nm. 2 Rel. 782. J. 30; 

So if upon a bargain and ſale a tent be reſerved, it is ſufficient, 
without other conſideration. 2 Rol. 788. J. 7. 1 Mod. 263. 

80 a peppet-corn reſerved. Semb. 1 A 263. R. 2 Mod. 253. 


2 Vent. 35. 


So mone paid by any one of a corporation in his private capa- 
city, is ſuſhcient for a . and ſale to them in their corporate 
capacity. R. 2 Rol. 788. J. 5. 

But a bargain and ſale, for diver cauſes and conſiderations, with. 
out money, is not good, 1 Leo. 170. R. Cre, EL. 394. 1 Co. 176. 
a. vide Covenant, (G. 4.) 

Though it be recited by the indenture, that the bargainee 
was bound by recognizance, or obligation for the bargainor 
if no money appears to be paid. R. Cro. El. 394. 2 Rot. 783. 

15 | 

80 if a man bargain and ſell land, in ae of à mar- 
riage before had, or ſervice done, it is not ſufficient, Semb. 
Dal. 18. 

Or in conſideration of natural affeclion to his ſon. | R. 
2 Cro. 127. | 

Yet if money was given, it may be averred, tho? it be not ex- 
preſſed by the deed. 1 Leo. 170. Mo. 570. 6 

Tho? there be no mention in the deed of any conſideration i in 
particular, or in general terms. 2 Rol. 790. I. 1 

And if the bargain and ſale be mentioned by the deed to be for 
money paid, it is ſufficient, tho* none was paid; for the paymeat 
is not traverſable. 1 Leo. 170. Mo. 570. | 

And pro quadam pecuniæ ſumma, is ſufficient, without aſcer- 
_ the quantum. 1 Leo, 170. Mo. 5/0. 2 Rel. 786. 

45 
80 a bargain and fale pleaded, without expreſſing, that it was 
for any conſideration, is well. R. 1 Leo: 170. but t 4.5 570. 
Semb. cont. R. acc. Mo. 504. 

Vide more peſt, (B. 12.) 


y 


Yor. II. ; | | | F (B. 12.) 


A bargain and ſale of land, whereby zu uſe ariſes, ought to be v4 Core 


BARGAIN AND SALE. 
(B. 12.) How a birgain and Sale ſhall be pleaded. 


If a bargain and ſale · be pleaded, the moſt regular form is, 
that ſuch an one by indenture, of ſuch a date, between fuch and 
ſuch, debito modo in ſuch a court, infra 6 menſes tunc proximos ſe- 
quentes irretulat ſecundum formam flatuti, Sc. pro quadam pecunie 
ſumma barganizavit & vendidit, Oc. 2 Sand. 11, 12. 

If the deed be by the words, ded: & conceffr, &c. 8 it ope- 
rates as à bargain and ſale, it ought to be ſo pleaded. R. Cro. 
£1. 165. Fit TR, 1K37T on of 

If a bargain and ſale be pleaded, without alledging in what 
court it was inrolled, it will be bad. R. 7el. 213. And, juxta 
farmom ſtatuti, does not ſupply it. 2 Cro. 291. 905 

So if it be ſaid, debito modo irrotulab in ſuch à court, without 
ſaying, ſeci ndum formam ſtatuti, or e months, it will be 
bad. R. after verdict. All. 19. Semb. Cart. 221. BF 

But if ſecundum formam ſtatuti, be added without ſaying within 
ſix months, it is ſufficient. Semb. 2 Sand. 11. 2 

So if it be ſaid, debito modo irrotulat in ſuch a court within fix 
months, it is good, altho” ſecundum formam ſtaluti be omitted. 
Semb. 2 Sand. 12. 2 | 

So if it be ſaid, that ſuch an one by indenture barganizavit & 
wendidit, it is good, tho' pro quadam pecuniæ ſumma, be omitted. 
Dub. Dy. 90. 6. But it was R. acc. ibidem in marg. Semb. cont. 
Mo. 570. But it was R. acc. Mo. 504. 1 Leo. 170. Dub. 
Ray. 201. 1 Lev. 308. Es 

But if jt ſhould be bad upon demurrer, it will be good after 
verdict. R. 1 Lev. 308. R. 1 Vent. 109. | 
Il any money or valuable conſideration is not ſhewn, or if if- 

Tue is taken on a collateral fact, it will be bad on demurrer ; bit 
it is good after verdict. Sargent v. Reed, P. 18 G. 2. Str. 1228. 
Wilf. 91.) . V 

If chere be a bargain and ſale of a rent, the party ought to 
plead attornment, and wirtute cujus he was ſeiſed, does not ſup- 
ply it. R. upon demurrer. Cart. 221. | 

If a bargain and fale be pleaded, it ought to conclude, that by 
virtue thereof, and of the inrolment, and the ſtatute of uſes, he 


was ſeiſed, Ic. 2 Sand. — by Sol 
If a tenant for life, who has a power by deviſe to make ſale, way of 
ſells, the vendee may conclude thus, though his eſtate only her hut 
paſſed by the ſtatute. Per Jones, tao J. cont. Fon. 328. (N. 7. 
So he ought ro conclude, quod iatravit; for that by the flalut And 
af uſes he was ſeiſed, without entry, is not ſufficient. R. May. 6. — be 
| | ecutic 


So it 
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Baron of the Realm. 
Vid Digniy, (B. 6) © 

Barons of the Exchequer, © 

| Vide Courts, (D. 100 | | 
Court-Baron, 

Vide Copybold, (R. 1, Ce. 


» n —_— 
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BARON AND FEME. 
_ (4) Feme Sole. 
(A. 1.) What As ſhe ſhall do. 


A Feme fole, before her marriage, may do all acts fot diſps- 
A ſition, &c. of her lands or goods, which any man in the 
e circumſtances may do. . 3 
But the law does not require any thing indecent of her: And 
therefore, if ſhe does homage, ſhe ſhall not ſay, Z become your 
woman, but, J do homage unto you, Cr. Co. Lit. 66. a. Lit, 
§. 87. „ „ 3 


(A. 2.) What, a feme Sole Merchant: 


Zo by the cuſtom of London, a ſeme covert may act as /ole in the 
way of trade, if ſhe buys and ſells in trade for herſelf, with which 
— huſband does not intermeddle. Cyo. Car. 69. Vide Landen, 
TOS | 3 | 
A in ſuch caſe, if there be a ſuit againſt her, the huſband | 
ſhall be joined only for conformity; for the wife only ſhall be in 
execution, Oro. Car. ey: | 8 f 

So it ſhall be, if the huſband formerly uſed the ſame trade, but 
a the time of the contract is a ſoldier beyond ſea, and does not 
intermeddle. Per three F. Cro. Car. 69. TR ed ni 

But every feme ſole, who trades within London, is not a feme 
ſole merchant. Gro. Car. 6g. | F*, 


* 
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(A. 3.) What if hs huſband be in exile. 


So if the huſband be baniſhed for life, his wife may make a teſ. 
tament, and in all caſes act as a feme ſole. R. 2 Ver. 104, 5. 
Vide in Abatement, (E. 6.—F. 2.) 

And where credit has been given to the wife of a man in ex- 
ile, the alone is liable. 1 Term Rep. 8.“ 

280, where the huſband has abjured the realm. Ja. Bid. 2 

„80 whees he is ey ng Id. g.* 


(B) 8 | 
(zB. 1.) What flall be. 


7 57 conjugium ſußſiſiat non 1 natars requirere an quam 
ut talis fit cohabitatio que feminam conflituat quaſi Sub cculi 
& e maris ; ad hoc in homine urcedit fides gud ſe ſæmina 
mari obſtringit, Grot. de Jure Belli & Pacis, of 2. c. 5. / 
8, 

* lex divina amplius exegiſe videtur ant Evangeli propagatis 
nem. Orot. ibid. ſ. . 

Apud veteres Romanos triplex erat contrahendi matrimonii * formula, 
23 coemtio, et uſus. Seld. Ux. Heb. l. 2. c. 1. 
Sie Hebreos ; nummuli datio, Pationis libellus, et coitut 
Seld. U. I. 2. c. 1. 

Ut fenins foret vere uxar, ante legem Moſaicam, et fine ed | fret 
mutuum in vilæ ledligus ſocictatem conjenſum, concubitus erat neceſis 
' rius. Seld. de Jure W. et G. l. 5. c. 4. 

DS ry = Meu 8 ſponſalia fuit ver? uxor, fer nuptias perſelt 

Heb. I. 2. c. I. 13 
8 OT jure Gola ranger! pontificio Donſalia ſunt matrimonii iff 
contra@us, er flipulatio, et nuptiarum futurarum repromiſſie. Sel 
Lex. I. 2. c. 1. Mo. 170. 
So by the common law. Co. Lit. 34. a. If it be a contri 
per verba de prafenti. Dy. 369. 4. K. 6 Mod. 155. Sal. 437 
Cartb. 99. 

So if a contract per verba de futuro be alter wards executed 9 
conſummation. Semb. Sal. 438. 
Sed interdum jure pottificio ſponſalia tantum obligant ad futuri ms 
"WA fattionem, conſenſu nondum ſatis Amat. Seld. Us. |. 1 


Et jute Cefareo, ac Hebracio, eque ac , nuptic fit 
 falennes illi ritus zuibus matrimonium eee mou, whe j 1 " 
IS 6 d. 

So by the common law, "ll the —_ be ſoleminized, t 9 uf 
wiſe cannot be endowed ad oftium eccleſie, Co. Lit. 34. 8. ore 
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And the uſual pleading of a marriage is, per preſbiterum ſacris 
erdinibus conſtitutum. Sal. 120. a — OE 
By an order of parliament 1653. 6. confirmed by the ,. 
12 Car. 2. 33. marriage ſhall be before a juſtice of peace, and 
declared by him. N — 

Yet during this order; a marriage by a perſon infra ſacros ordi- 
nes was good. 1 Sid. 64. - | | 

By the /. 1 V. & M. 18. No perſon taking the oaths, ©. 
ſhall be proſecuted in the eccleſiaſtical court, for non-conforming 
to the church of England. 5 EY 

And if ſuch marriage, in the face of a ſeparate congregation, be 
rr N the ſpiritual court, a prohibition goes. 3 Lev. 376, 

BY £56 5 N 

So a marriage by a popiſh prieſt by the Latin ſervice; in a 
chamber, was allowed, and a ſecond marriage annulled by a ſen- 
tence in the eccleſiaſtical court, and the perſon for ſuch ſecond 
marriage convicted of felony. 4 Vol. of Trials, 745, 763. 

Vet after contract, ſi coeunt, they are not ſuable for forni- 
eation, but only for a contempt of the church. Me. 170, 
Sal. 438. | Y 

And if ſubſequent eſpouſals enſue, they have relation to the 
firſt contract, and avoid all meſne acts. Mo. 170. 8 
But if a man ſick in his bed be married to a woman with 
child, privately, out of a church and chapel, without celebration 
of maſs, it was not a marriage. Semb. 1 Rol. 359. 4. | | 

So by a contract of marriage, it is no marriage, if eſpouſals do 
not afterwards enſue. Semb. Mo. 170. GP AD 

So if the marriage be not conformable to the eccleſiaſtical law, 
the husband ſhall have no right by the eccleſiaſtical law : As if 
the marriage be in a ſeparate congregation by their preacher, who 
is a lay-man, the husband will not be intitled to adminiſtration, 
R. 1 Sal. 120. _ 7: . | s 

Yer where there is a marriage in fact only, the wife, or her 
children, who were not in fault, may be entided to a temporal 
right. Adm. Sal. 120. | | 5 | 

So if there be a marriage de fao, the husband and wife may 
ſue for a debt due to the wife. Sal. 437, | 8 

[On action for criminal converſation, ther muſt be evidence 
of a marriage in fa?. Acknowledgment, cohabitation, and re- 
putarion, not ſufficient. Morris v. Miller, P. 7G. 3. 43. 
M. 2057. © | F 

(By flat. 26 C. 2. c. 33. Danns ſhall be publiſhed in the 
churches of pariſhes where parties dwell, and the marriage ſolem- 
nized in one of them. Miniſter not obliged to publiſh without 
ſeven days notice. Miniſter not puniſhable for marrying infants 
after banns, unleſs parents, c. declare their diſſent; then banns 
void. Licence ſhall be granted only for church where has been 
the uſual place of abode of one party for four weeks immediately 
before. (Special licences excepted. )] Fa 

* | 04 [ ; 
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It any perſon ſolemnize marriage in any place but a church 
where banns are uſually publiſhed, (except by ſpecial licence) or 
without banns or licence, he is guilty of felopy, and ſhalt be 
tranſported for fourteen years; and the marriage is void to all in. 
tents.] 8 - 5 
But after ſolemnĩzation of marriage by banns or licence, it 
ſhall not be neceſſary, in ſupport of it, to give any proof of the 
actual dwelling of the parties in the pariſhes where banns pub. 
Hihed, or alta place of abode where marriage folemnizet by li. 
cence ; nor ſhall evidence be received to prove the contrary in any 
ſuit touching the validity of ſuch marriage. Nota, This may in a 
great meaſure defeat the mofl ſalutary purpoſe of this well-meant 
law. | | 
| ener (by licence) of a minor, (not widower nor widow) 
without conſent of father, or guardian lawfully appointed, or 
mother (unmarricd,) or guardian appointed by chancery, void ta 
all intents. ] 3 | 

| [Guardian or mother, non compos, beyond ſea, or refuſing con. 
ſent ; perſons deſirous of marrying may petition: lord chancellor, 
who may ſummarily proceed, and declare the marriage proper, 
and that ſhall be as feftyal as their conſent, ] t 

This act extends to baſtards, and a marriage of them within 
age, without banns, and without conſent of Aber, Oc. is void. 
Jͤ́. 5 | 
[There ſhall be no ſuit in eccleſiaſtical court to compel mar- 
riage, on a contract, in words preſent or future,] : £07 

{Regiſter books to be provided, and banns and marriages 


a ws - - 


entred and figned. Making falſe” entry, altering entry, forging 7 
or altering licence, uttering ſuch entry or licence, with intent to | 
elude this act, or deſtroying any part of regiſter to avoid 

a marriage, or ſubje& any one to penalties, is felony, without 4 
clergy.) „ 3 | | 

[This act extends not to royal family, Scotland, beyond feas, * 


Quakers, nor Jews.] e 
[A marriage againſt the ſtatute is not only void,ble, but void 
to all intents. Rex v. Preflon, M. 33 C. 2. B. S. C. 154. W's 
[It is not incumbent on the perſons married to prove, 
that the banns were publiſhed. Nor does the entry (of the dans 
and marriage, /emb.) ditected to be made, affect the validity 
of the marriage. , Rex v. St. Devereux, P. 2G. 3. B. S. C. 
No. 162. 5 | Cn 5 | oP. 
[By . 12 E. 3. c. 11. Deſcendants of Geo. 2. except the de; 
iſſue of princeſſes married into foreign families, cannot marry * 
ef the king's conſent under the great ſeal, declared in 
Council.] | FORD | 
But iffuch deſcendants, aged twenty-five, give notice to privy 
council of their intention to marry ; they may marry after twelve 
calendar months, unleſs both houſes of parliament declare their 
difapprobation.] . 85 5 
V | „ 
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(B. 2.) Who may marry. 


By the ff. 32 H. 8. 38. No prohibition, God's law except, 
ſhall impeach any marriage without the Levitical degrees; and 
none ſhall be admitted in the fpiritual court to any proceſs, plea 
or allegation contrary to this act. Ea es 

And therefore, if an ideot a nativitate __ the marriage is 
good, and the iſſue legitimate. R. 1 Rv. 340. . 32. D. 

3 8ia: 112. N Cf 7 
So now, ſince the flat. 2 Ed. 6. 21. and 5 Ed. 6. 12. All ec- 
cleſiaſtical perſons may marry. Vide 2 Inſt. 686. 2 
And tho the /t. 2 & 5 Zd. 6. were repealed by the /?. 1 Mar. 2. 
yet that being repealed by —_ I Ja 25. N. 2& 5 Ed. 6. are 
revived; and the marriage of eccleſiaſtical perſons is valid, and 

their iſſue legitimate. R. 12 Co. 9. 2 Inſt. 686, 7. 


(B. z.) Who not. 


But none ean marry any one, who is married to another then 
alive. Vide poſt, (B. 6.) „„ | 
Tho? the firſt husband or wife enter into religion. 1 Rol. 
340. J. 25, 30. 5 . | 
Or, they are divorced a menſa & thoro only. Co. L. 235. a, 
Vide poſt, (C. 5.) | 
So no one, pre- contracted to any ought to marry another; for 
the contract * wha the marriage, if eſpouſals afterwards enſue ; for 
they have relation to the firſt contract, and avoid all meſne acts. 


Mo. 170. Vide poſt, (C. 1 | 


So, fince the ſt. 32 H. 8. 38. A marriage within the Levi- (B. 4-) 
tical degrees ſhall be diſalſowed ; and therefore, a marriage with What ſhall 
a next of kin, being prohibited by the xviii. and xx. of Leviticus, —_— 

vone can marry his or her father, mother, brother, filter, ſon, or degrees. 
daughter. 2 Inſt. 693. R. Yau. $06, 7. Se Os T9; 

So, none can marry any next of kin to them by affinity, any 
more, than if they were of kin by conſanguinity : and therefore, 
if one marry the mother, ſiſter, or daughter of his wife, it will 


be within the Levitical degrees. Levit. xviii. v. 17, 18. Pau, 


310. 3 . 
r And tho? the ſiſter of his wife is prohibited, Levit. xviii. 18, 
19. only during his wife's life, yet it is now unlawful after the 
death of his wife; for it is within the Levitical degrees. R. 
Vau. 320, 312, 324, 328, and 13 fo dcelared by the 18 Can, 
ff by the /t. 28 H. 8. 7. and by the parochial table. R. 
, „„ | | | „ 
So © biker brother, or ſon of the husband is unlawful for 

the wife; for by the interdift to the man, the ſame degree is 
prohibited to the woman. 2 Inſt. 683, Yau. 305. N 
So all marriages mentioned in the /. 28 fl. 8. 7. and all 
mentioned in the parochial table, which by the gyth Canon 
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made anno 1603, and duly confirmed, are declared contrary to 
the law of God, are therefore now unlawful. Yau. 323, 325, 
327, 328, 215. . V» 

So a marriage with a next of kin to his next of kin by aſſinity, 
or conſanguinity, are within the Levitical degrees, and diſallowed 
by the t. 28 H. 8. 7. and 32 H. 8. 38. | | 

And therefore, it appears by L:wit. xviii, and xxi. by theſe ſta- 


tutes, and the parochial table, which enumerates 30 unlawful 


marriages within the Levitical degrees, that none can marry his 


grandmother, aunt, or grand-daughter on the part of his father, 


or on the part of his mother. Yau. 308, 9. Eg. Ca. 158. 


So a woman cannot marry her grandfather, uncle, or grand. 
of ſon. a . % | 2 / % 
So a man cannot marry the grandmother, aunt, or grandaughter 
ef his own wife. Yau. 311. R. Eg. Ca. 156. 


[A man may not marry his wife's mother's ſiſter. R. per tot. 
cur” on ſolemn argument, on declaration in prohibition, and con- 
ſultation awarded. Butler v. Gaſtrel, H. 1723. Bunb. 145+] 

Nor, a wife thoſe relations of her husband. | 85 


So an uncle cannot marry the daughter of his brother or ſiſter, 


tho? not expreſsly mentioned. Levit, xviii. or xx. for it is in the 


fame degree, viz. next of kin to his next of kin, 2 Iaſt. 683. 


Jau. 323. R. Skin. 37. | | 
So he cannot marry the daughter of his wife's brother, or 


ſiſter; for he is uncle to ſuch by affinity, R. Cro. El. 228, 


Mo. 907. 4 Leo. 16. Mann, R. Hob. 181. R. Yau. 248. 
Pearſon. Acc. Van. 323. Semb. 3 Lev, 364. R. 2 Lev. 254. 
2 Fon, 118. R. Ray 464. R. Lut. 1077, D. 2 Inſt. 683. 
Semb. 5 Mod. 448. Semb. 1 Sid. 434. R. in exchequer, 8 Geo, 
inter Butler and Gaftril, Eq. Ca. 157, 158. Vide Noy. 29. 
Nor the daughter, being rhe baſtard, of his ſiſter ; for the Le- 


pitical law ſays, non accedes gd prorimam Janguinis tui. Semb, 


5 Mcd, 168, Comb, 356, 
Nor the daughter of bis mother's ſiſter, | 
So a marriage to the prand-father, great-grand-father, and 


great-great-grand-father, and ſq interminately in the dire& line 


aſcending, or deſcending, is unlawful ; for it has the ſame re- 


pngnancy as a marriage in the frſt lineal degree. Yau. 242. 


But by the . 22 H. 8. 38. W God's law except, 


(which exception extends to caſes of pre- contract, impotence, for- 
mer marriage, &c. which otherwiſe would be allowed by this 
„ J. 2 Inſt. 687. Vun. 220, 321.) ſhall impeach any marriage 
without the Levitical degrees; and none ſhall be admitted to any 
procels, &c. in the ſpiritual court contrary to this act. TE 


No law has cxpreſsly determined what marriages are without 


he Lexitical degrees, but Levit. xviii. 6. ſays, T hou ſhalt not un: 
7:57 the natedugſs of thy near of kin : and Levit. xxi. 2. names, 


er. mother, brother, ſiſter, ſon, and daughter, as near of kin; 


d Ledit. xviti. illuſtrates this general rule, by a prohibition to 
<1\cover the nakedneſs of the father and mother. fl. 7. of brother, 


fr, ft. 9. 16. of jon, I. 15. in which the daughter is included, 


N. 
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tho' not named. And Levit. xviii, v. 12, 13, 14. Prohibits to 
uncover the nakedneſs of the father or mother s brother, or ſiſier, 
and of the ſin's daughter, v. 10. becauſe near of kin to father, 
Se. And of the wife's daughter or fiſter, v. 17, 18, becauſe her 
near of kin; and by parity all near of kin to the near of kin by 
affinity, or conſanguinity, and beyond theſe degrees, Levit. xvui, 
or xx. the /t, 28 H. 8. 7, or the parochial table do not extend: 
and therefore all marriages out of theſe degrees ſeem now lawful, 
in the collateral line. Yau. 307. TED? 

And therefore, a marriage with the relict of his grand - uncle, 
the wife of his grandfather's brother, tho? not allowed by the 
canon or civil law, ſhall not now be impeached.- R. by all the 
judges of England. Yau: 241, 250. 2 Vent. 16. | | 

or, the marriage of a ſon by a former venter, with the daugh- 
ter of his father's wife by her firſt huſband ; tho, the Haraits 
made a rule, which prohibits any two near of kin to marry two 
other near of kin. 2 Inſt, 684. Yau. 318. 5 
Nor a marriage between couſin-germans ; for it is allowed by 
the ſt. 32 H. 8. 38. Vau. 218. 2 Inſt. 684. Eg. Ca. 159. 

r, with a woman, who was godmother to his couſin at bap- 
tiſm, or confirmation. 2 Inſt, 684. DOS 
And, if the ſpiritual court impeach a marriage without the 
Levitical degrees, a prohibition lies. Cro. El. 228. Yau. 207, 


10 220, 304. Vent. 19. to 15, 21. Eg. Ca. 156. N 
(B. 5.) At what Age. 5 


By the law of Scotland, a woman cannct contrabere ſpogſalia be- 
fore her age of ſeven years. 1 Rol. 342. J. 20. 

But by the common law, perſons may marry at any age. Co. 
Lit. 33. a2. „ | CY 
And upon ſach marriage the wife ſhall be endowed, if ſhe at- 
tain the age of nine years, of whatſoever age her huſband be; 
but not before the age of nine years. Co. L. 33. a. | 

And, if the huſband alien his land, and afterwards his wife 
attain the age of nine years, ſhe ſhall be endowed of the land 


ſold before. Co. L. 33. a. | 3555 
And, if there be a writ to the biſhop to certify, whether they 
were ever coupled in lawful matrimony, he ought to certify that 
they were, of what age ſoever the huſband be. Co. L. 33. a. 
R. Dy. 362. a. 1 , 
And at any age the huſband ſhall have treſpaſs de muliere ab- 
duda cum bonis viri. 1 Rol. 341. J. 35. : 
And if the huſband die before age of conſent, the marriage is 
diſſolved, but not diſaffirmed ab initio. Semb. cont. Mo. 741. 
Yet to ſuch marriage the huſband, or the wife may agree, or 
diſagree, at his or her age of conſent, | „ 
By the law of Sco/land, and the civil as well as the common 
law, the age of conſent of, the man is the age of 14 years. 
1 Rol. 342. C. | | 5 | 
The age of the woman, by the civil and common law, is the 
age of 12 years. 1 Rol. 342. 0. 15, 17, Y By 


BARON AND FEME. 


By the law of Seotland, it ox ade 14 years. 1 Kl 342. 
JZ. 8 


the wife under 12, when ſhe attains the age of 12 years, the 
huſband may difagree as well as the wife, and ſo vice verſe, Eo. 


L. 79. 


A difagreement to the marriage, before the age of conſent, is 


of no force; Vide 1 Rol. 340, L 50. 


For, if the huſband diſagree before 14, and marry another, the 


iſſue of the 2d marriage is a baſtard, 1 Kol. 341. J 45. Cont, 
Dy. 13. a. in marg. 

But a diſagreement before, if the huſband marries another af. 
ter the age of 14, amounts to a diſagreement after the agg of 
confent. 1 Rol. 341. J. 15. R. Me. 575. © 

If the huſband, or wife, at the age of E once agree to 
the marriage, they eannot afterwards difagree. 

And a continuance of the ſuit in treſpaſs, ds mulieri abdudid 


cum bonis viri, after that age, amounts to an agreement, 1 Rot. | 


341. J. 35. 
And i after the age of conſent, the huſband, or wife, diſagree 


by parol, yet cohabit as huſband and wife, this amounts to an 
agreement. R. 1 Rol. 341. J. 25. 

Tho? the words of diſagreement are reduced i into writing, and 
ſigned by the huſband. 1 Rel. 341. L. 25, 

Otherwiſe, if the diſagreement be made before the ordinary. 
Per Warberton, I Rot. 341. |. 32. 


. 6.) Who are Huſband, and Wife. 


If a man and woman marry under the age of conſent, th 
are hufband and ae till diſagreement. Vide ante (B. 0 
1 Loo. 53, 4. 

So, if a man marry a woman pre- contracted, ey: are tul. 
band. and wife, *till divorced, 


So, if he marry within the Levitical degrees. 1 Kol. 340. 


J. 10, 17. 357. L 45. 
So, if a prieſt had married before the 52 32 H. 8. 38. 1 Rol. 


340. J. 35. 40. 2 Inſt. 687. Dy. 185. a. in marg. 
So, if there be a marriage by dureſs. Per Taxly, Prowich 
cont. Kel. 5 2. b. Cont. per Windham, 1 Sid. 65. D. cont, 1 Rol. 
340. J. 20. K. acc. Cro. Car. 488, 493. Per Noy, Ty. 13, 4. 
in marg. | 
So, if they are divorced only à menſa & thoro, 1 Rol, 341- 
1. 40. Co. L. 235. 4. Vide peſt, (C. F.) 
But à marriage, when a former huſband or wife is ities, is 
null, as well by the ſpiritual as by the common law, and they are 
not huſband. and wife de fadlo. 1 Rol. 340. J. 13. R. Cro. LI. 
85 75 8. 1 Rol. 3. 4057. J. 360. F. 1 Sal. 121. 
So, if x nun LEE arried ; for ſhe was under a yow of chaf- 
| tity ; ard therefore her marriage was void. Cont, 1 Rot. 340. 
4. 41. Acr. 2 Inſt. 687. 12 Co. 9. _ 
, 
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Or, a monk. 12 Co. 9. 2 Inſt. 687. ONS | 

[If a woman marry a fecond huſband, living the firſt, and the 
ſecond not privy, ſhe is during the cohabitation to be conſidered 
25 a ſervant to him, and he is intitled to the benefit of her labour. 
Strutville v. —. Hill. 4 G. Str. 80.] 


cg) Divorce, 
1 1.) 4 Vinculo Matrimonii, 


divorce is & vinculo matrimonii, or, & menſa es thoro, Co. 
F 235. . | 


A divorce will be à vinculo when the huſband, or wife, was 
præcontracted to another. Co. L. 235. a. Fide ante, (B. 3. | 
And a diyorce for præ- contract may be made, without ſum- 


moning any to anſwer in the ſpiritual court, except the parties 
to the præ · contract: as if A. be contra cted to B. and afterwards 
marry C. the divorce may be by libel by B. againſt A. without 


proceſs againſt C. Mp. 170. 


So a divorce is well made by a ſentence, that A. do marry B. 
without a ſentence to declare the marriage void between . and 
G 
But by the /t. 32 H. 8. 38. All marriages in England, ſolem- 
nized in the face of the church, and conſummated, & c. ſhall be 
valid, notwithſtanding any præ- contract of both or either party 
not conſummated.— But this clauſe was repealed by the /t. 2 & 3 


Ed. 6. 23. and not revived by the ff. 1 Fl. 1. 3 
So, by the /. 33 H. 8. 6. In Ireland. But it being repealed 


in Ireland by the ſt. 3 & 4 Ph. & M. Nothing was revived by 
the t. 2 El. 1. there, except what concerns the degrees of con- 
ſanguinity, | N i 
So, if a marriage be diſſolved by a ſentence upon a præcon- 
tract, the man and former wife are not compleat huſband and 
wife, *rill the marriage be ſolemnized. Cont. per Ney, but Twiſd. 
acc. 1 Sid. 13. . | h | 
*By 26 C. 2. c. 33. F 13. No ſuit or proceeding ſhall be 
had in any eccleſiaſtical court, in order to compel a celebration 
of any marriage in facie eccleſie, by reaſon of any contract of ma - 


n 
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e. 1.) 
Cauſã Pre- 
contract ug. 


trimony, whether per verba de præ ſenti, or per verba de futuro, which 


ſhall be entered into after the 25th day of March, 1754.“ 


80 a divorce cauſa fc aut affinitatis, is à vincule. . (C. 2.) 

2 , 2; "* Conſanguini- 

Co. L. 235. a. 47 Ed. 3. pl. 78. | -— * 
Tho! it were for ſpiritual affinity, when that was allowed. —affinitatis. 


By the law of the Hebrews, there was no divorce for inceſt; 


for the marriage was null. Yau. 313. 


| $0 a divorce, cauſa impotentie, will be à vine. Co. L. 236. a. (C. 3.) 
1 And. 185. 5 Co. 98. b. 2 Leo. jo. Dy. 187. b. 179. a, Inpetemic. 


A divorce for impotence, or frigidity, may be upon an uni- 
rerſal impotence ; as, if he be an eunuch. | | 5 
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Or, for a perpetual impotence previous to the marriage 3 
Banc, be it natural, or accidental. R. 11 Jac. Earl of Effex. 
2 Leo. 172, 3. 

If there be a divorce upon evidence, which ſhews a perpetual 
impotence guoad hanc, and the huſband afterwards marries, and 
has iflue by another wife, the iſſue ſhall be legitimate; for the 


firſt ſentence ſhall be in force till repealed, and the ſecond mar- 


riage good, unleſs it be diſſolved in the life of the parties, and a 
man may be habilis et inhabiits drverfis temporibus. R. 5 Co, 98. ö. 
2 Leo. 169. 173. Dy. 179. a. 


So, if the woman afterwards marry, and ſhe and her ſecond 3 


huſband levy a fine, and then the former huſband by à ſecond 
wife has ive, the fine ſhall not be ſtayed. Dy. 179. 4, 2 Leo, 
162. 
So, if the buſband bring treſpaſs s pro uxore abdutia cum bonis 


viri, and, pending the action, the huſband and wife are divorced 


cauſa impotentis; the aQtion does not abate, for it is founded 
upon the poſſeſſion, and ne unques accouple i is no 7 2 Leo. 


170. 


(0. 4.) 
Mere: 


7 
„ 


Vide arte, 
C. 4.) 


2 a 5 aragicr metum. Oh L. 235. a. 
Or, propter ſevitiam. 


A divorce for ſeverity is grounded upon the law of nature, 


Cro. Car. 463. 
And it will be a cauſe for it, if the huſband ſtrip his wiſe of 


her apparel, and other neceſſaries. 1 Sid. 118, 


But a divorce for ſeverity is not a divorce @ vinculo, but a 


ſeparation d menſa & thoro only, Cro. Car. 462. 
And a ſubſequent marriage, after ſuch diyorce, is not lawful, 


Go. Car, 463, 
(C. 5. ) A Menſe et T Boro. | 
A divorce, cauſa adulrii, will be à menſd ei thoro only. Co. 


Lit. 235. a. 


For ſuch a divorce ariſes upon a cauſe ſubſequent, not antece- 


dent to the marriage. Cro. Car. 462. 


So a divorce, cauſa profeſſions, does not baſtardize the iſſue, 

And therefore, if a man, after a divorce a menſa el thoro, mar- 
ry another woman, the ſecond marriage 1s void. - R. Mo. 683. 
Co. Lit. 235. 4. Vide ante, (B. 3, 6. ) 


If the huſband releaſes a legacy, given to the wife during the 
divorce, it will be e R. Mo. wo D. Cro. Car. 


463. 
But if be huſband ſells a term for years, which he has in 
right of his wood equity will grant an injundtion. K. Eg. Ca. 


43*. 
(C. 6.) How a Divarce that be obtained. 


Si wir aut uxer convolat ad ſecundas nuptias, inflituends aft lis 
Fer legitirium virum contra uxorem. & ſuperinduflam, aut e contra 


per 


4 


ſurmiſe, after the death of the parties; and 
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fer Leiiman uxorem contra virum & faperinduBam, in cauſa di- 


vortii a vinculo matrimonii & reſtitutione Wan PIs. 


| Onght. Ordo. Fud. 283. 

Sic ſoles fieri pro nullitate matrimonii inter impuberes, 1 ante ta- 
tem requiſuam difſentit una partium. Ought. Ord. Jud 284. 

Sic pro nullitate matrimonii in grads conſanguinitatis, aut 2 
tit. Ought. Ord. Judg. 286. 

Aut ubi pars aliqua eft inhabilts, cauſa impotentie, er. hee 


Ord. Fud. 286. 


But a divorce cannot be proſecuted after the death of the par- 
ties. R. 1 Rol. 360. Mn | 
So a marriage cannot be drawn in queſtion 25 any collateral 

it be, a prohibi- 
tion goes. 1 Rol. 360. J. 5o, 52. 
So, a divorce by ſentence, in the life of the ande cannot be 


| . after the death of the parties. R. 2 Cr0. 186. 


So, after the death of the huſband, the marriage ſhall not be 
drawn in queſtion, tho? the wife be alive. 1 K,, 360. J. ult. 
Nor, after the death of the wife, tho' the huſband be alive. 
Carth. 271. | 
'And if a marriage was inceſtuous, and a ſuit commenced for 


it againſt huſband and wife, and one of them dies, tho they may 


proceed againſt the ſurvivor to inforce penance, yet if they pro- 


ceed to baſtardize the iſſue, a 2 goes. K. Carth. 271, 
. 200. 4 ow 182. 


(C. 7.) The Effects which follow. 


If there be a divorce a vinculb matrimonii, the ſac between 


them will be baſtards. Y.de Baffard, (A.) (a.) 


And a ſentence for divorce ſtands in force, till reverſed by ap- 
peal. 1 Ang. 185. 2 Leo. 169. 5 Co. 98. b. 
So, a ſentence for nullity of 2 marriage in cauſa jatitationis 


naritugii. R. Carth. 225. 


And if the parties die, an examination will not be allowed to 
prove an heir contrary to the ende. R. 2 Cro. 186. 7 Co, 
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o Husband and Wife are one Perſon. 


(D. 1 ) In what Reſpect. 


USBAND and with are one perſon i in law. Lit. S. 168. 1. . 


291. — 5 
And therefore, by no conveyance at the common law, could make 


ide huſband give an eſtate to his wife. Co. Lit. 112. a. 187. 6, eſtate to the 
other. 


Nor, the wife to her baſband. ©. L. 2 6. 
| [But 


( Note; This is meant only of adivorce on account of the nullity of the 
marcivges not being OT to 2 divorce by an act of parliament, 
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Wandels df agreement kw them, ka 4 | 
low the huſband ſo much out of an eſtate left to her ſeparate 
uſe, are binding in equity without the intervention of the truſ- 
tees, as an execution of the power. Moore v. Bills, H. 2 80 
Bunb. aog. | 

{A gift by the huſband to the wife, e intervention of 
truſtees, held good in equity. Mitchel v. Mirabel, T. 1114, 
id.] 

So an huſband cannot covenant, or contract, with his wite, 
Co. L. 112. a. 

[Huſband, lord of a manor, cannot grant lands to 15 wiſe 
immediately, by a copy of court roll. Fircbrafe v. Pennant, M. 
5 E. 3. 2 Will. 254] _ 

So, if a man make a bond, or contract, to a woman, and 
they afterwards i intermarry, the bond, or n is ee. | 
D. Cre. Car. 551. 

So, if two men make a bond, or contract, to a woman, or 
e contra, and one of them marries with ber, the bond, Cc. is 
diſcharged. D. Cro. Car. 58 1. 

Tho? it be intended for the advantage of the wife darn the 
coverture : as, that ſhe ſhall have ſuch rents, We. a2. r | 
Ca. Ch. 21, 117. 

But now, by the ft. 27 H. 8. The husband may make an 
eſtate to his wife: as, if he make a ſeoffment to the uſe of his 
wife for life, in tail, or in fee, the eſtate will be executed by the 
ft. 27 H. 8. and the wife will be ſeiſed. Co. L. 112. a. 

So, if the husband covenant to ſtand ſeiſed to the uſe of his 
wife. Co. L. 112. 8. 

So the husband may deviſe to his ks for that does not take 
effect till after his death. Co. L. 112, a. b. 

And this, where by cuſtom he might deviſe at the common 
law. Lit. S. 168. | 

So, where the husband, or wife act en auter droit, the one 
may make an eſtate to the other; as, if the wife has an autho- 
rity by will to ſell, ſhe may ſell to her husband. Co. L. 112.4 

So a covenant or contract, by a man with a woman is not de- 
ſtroyed by their marriage, where the thing is future, to be done 
after the marriage determined; as, to leave his wife worth ſo 
much after his death. R. per two J. Hob. cont. Hut. 17. Hob. 
216. KR. 2 Cro. 571. Per two. F. Holt, cont. Hill. 11 W. z. 
B. R. inter Gage & Addon. * — Reports 67.0 
1 Gal. 326. R. Pal. 99. Cartb. 512 
That ſhe may make a diſpoſition by her will. Ca. Ch. 1 18. | 
F So the marriage does not defeat a breach before. R. Skin. 
| 8 2 covenant for the benefit of the wife, tho? deſtroyed by 

the marriage, ſhall be aided in equity. R. 2 Ver. 481. 

So an agreement to make a marriage ſettlement ſhall be decreed 
in equity after the marriage, tho” it was to. be made before the 
marriage. R. 2 Vent. 343. 

So, an agreement, to permit the wife to diſpoſe of ſo much 
| money: — her covetture. Dub, i Ver, 49. 


2 | 5 | So, 


1 
- 
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80, if an eftate be Sasel, or conveyed to an husband bea 2.) 
wife, and their heirs, they do got take by moieties, as * ake a joint 


jointenants, but the intire eſtate is in both. N. 2 Lee. 39. 

And, if an eſtate be granted to an husband and wiſe, bi 
other perſon, the husband and wife have but one moiety, — 
the other the other moiety. Lil. S. 2 3 0 
And therefore, if husband and have a join eſtate, and 
the husband commit treaſon, and dies, the wife ſhall recover the 
entire eſtate from the king, who ſeized it as forfeited. 'Co. L. 
187. 4. 
| So, if an eftate be granted to husband asd wife und Weir bete, 

Where the husband is a villein, and the wife free, and the lord 
enters, and the wife ſurvives ; ſhe ſhall have the whole. 0. L. 
187. 3. 4 0 
| If husband and wife take an eſtate, and the husband don 

_ the whole, it is not good for a moiety. Semb. Co. 
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35 if an eſtate be granted to husband and wife and another per- 
ſon, and the husband, by feoffment, aliens the whole, and the 
wife ſurvives, 'and dies ; the other perſon 'ſhall have the intire 
eſtate; for he and the wife ſurviving were jointenants, of the 
right of the whole eſtate, and therefore he ſhall have the whole 
by ſurvivor. Co. L. 187, 8. 327. 6. 

So, if an eftate be granted to a man and 2 woman and their 
heirs, who marry before the eſtate is completely conveyed, they 
take by entierties ; as, if there be feoffment to a man and a 
woman, who marry, and then livery is made ſecundum formam 
charts, they take by entierties. Co L. 187. 6. 

So, if there be a grant of a reverſion to them, and they marry 
before attornment. Co. L. 187.6. 

So, if there be a feoffment to them with warranty, and after- 
wards they marry, and recover in value, they ſhall hare the eſtate 
recovered by entierties. Co. IL. 187. 8. Dy. 149. b. in marg. 


But, if an eſtate were conveyed to the uſe of a man and wo- oh 3. 3.) 


man, who afterwards marry, and then the /. 27 H. 8. is made, 
they have moieties ; for the ſtatute executes the uſe in the ſame 
quality, &c. Co. L. 187. b. R. Mo. 92. Dy. 149. b. 

So, if it be to them in tail, as well as in fee-ſimple. R. Mo. 
92. 

So they do not take by entienties, if the eſtate be expreſsly li- 
mited to them in ſeveralty ; as, if it be to 4. for life, to the 
husband in tail, and to the wife for years. Co. L. 187. b. 


(E) _— the Husband hall have by the 
Marriage. 

| (E. 1.) Freehold. 

Fa woman be ſeized of an eſtate of WA REY and marries, 
I| her husband ſhall be ſeiſed in her right, Co. L. 351. 4. 


And the husband has a freehold in the right of his wife, upon 
Which there may be a remitter. Ttid. 8 
| And 


=, : 


_ 
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And the husband may take a ; releaſe, or confirmation to en · 


his eſtate. Co. L. 299. 4 
ut yet the wife has ſuch an intereſt, that if ſhe be attainted of 


felony before iſſue by her husband, the lord may enter for the 


eſcheat. Co. L. 351. 4. 
And if the husband be attainted of treaſon, or felony, the : 


king ſball not have the freehold, but only the pernancy of the 
profits during the coverture, Co. L. 351. 4. 
III a leaſehold is ſettled on marriage, the term expires and is 
renewed for three lives, and, on the death of the husband, comes 
to his daughter a feme covert, who dies, leaving a daughter, ſhe 
is intitled as ſpecial occupant, and the husband has no right. 
' Hearle v. Greenbank, P 1749. 3 Athyns 695. 1 Vezey 298. 
*for by the common law he had no right, and the ſtatute con- 


cerning * nn e it to the daughter.“ 
(E. 2. 2. Chal Real. 


So, if a woman ibs poſſeſſed of a chattel real, by her marriage 
the husband ſhall have it in her right : as, if ſhe was poſſeſſed of 


a term for years. Co. L. 46. b. 351. a. 300. a. 
So, if ſhe had the truſt of a term, the husband ſhall have it, 


Except in ſpecial caſes. Vide in Chancery, (2 M. 9.) 

S8o, if ſhe had a WR the husband ſhall have it. Co. 
L. 351. a. "Pl Com. 294. a 

So, an eſtate by ſtatute merchant, ſtaple, or 1 Co. L. 


Ka; 
35 So, every chaitel real in poſſeſſion. 1bid. 

If the husband ſurvive his wife, he ſhall have the whole inte- 
reſt, which his wife had in ſuch chattel real. Co. L. 46. b. 351. 

And that, without taking out adminiſtration to her. 1 Kol. 
345. l. 40. Semb. Eg. R. 234. 

If ads and wife mortgage a term of the wife's, and the 
husband ſurvives, he ſhall have the equity of redemption. R. 


Hob. 3. 
If the wife has a copyhold for years, and takes husband, who 


ſurvives, he ſhall have it for the reſidue of the term. R. Dy. 251. 
I. 3 Leo. 9. 

$0 the husband in his life-time, may diſpoſe of all bis wife's 
Intereſt in ſach chattel real, by grant, or demiſe. Co. L. 46. b. 


351. 4. 1 Rol. 343. l. 15. 
So, the intereſt of a term, &c. which they have jointly. 1 Rol. 


. L 12. 
80 the . may forſeit ſuch chattel real by his outlawry, 
or attainder; for that is a diſpoſition in law. Co. L. 35 1. 4. 
R. Pl. Com. 263. 1 Kol. 851, I. ul. Lane 54. 

So, che ſheriff may ſell upon an elagit, for the debt of the 


husband. Co. L. 351. 4. | 
1 
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ä 8 be extended upon a ſtatute, or recognizance of the 
So he may grant it upon condition, which will be a diſpoſition, 
tho? the executor enter for the condition broken. Co. L. 46. 6. 
So, if the huſband recover the term in an ejectment in his own, 
name, it is a diſpoſition. Ibid, i Ore | 
So, the huſband may diſpoſe of part of his wife's intereſ} ; as, 
he may demiſe for part of the years, rendring rent, and the rent 
* go to his executor, or adminiſtrator, tho? the wife ſurvive. - 


So he may make a leaſe, to commence after his death, and it 
— be good, tho? the wife ſurvive. E. Cro. El. 287, Pyph. 85. 
$0, if he ſubmit to the arbitranient of B. who awards the 
term to A. it will be a diſpoſition by the husband againſt his wife, 
Dy. 183. 4. in marg. | 1 

So, if tenant in dower, leaſe for years, take husband, and die, 
the husband ſhall have the rent in atrear in his wife's life-time, 

R. Mo. 7. a 5 | | 

But the husband cannot deviſe a chattel real which he had in 
right of his wife. Co. Lit. 351: 4. 1 Rel. 344. J. 15. Hl. 
Com. 418. . R. Poph. 5. | | wy, 

So he cannot charge Rich chattel real, beyond the coverture. 
Co. L. 351. a. Pl. Com. 418. 6. | © PTR CLE» 

If there be judgment againſt the husband, execution cannot be 
* after his death againſt the term. 1 Rel. 344. L 21. 346. 

17. DE ; 3 
So the term after the death of the busband, ſhall not be ex- 
tended upon a ſtatute, or recognizance acknowledged by the 
husband. 1 Rel. 346. L 17. 


. Nor, for a debt to the king due from the husband. Semb. 2 

Rel. 157. l. 30. 1 Rel. 346. I 20. | „ 

al. So if the wiſe had a chattel real only en quter droit, as exe - 
cutor or adminiſtrator, the husband cannot diſpoſe of it. Co. L. 

: 351. 73-3 : N 5 . ' 

- *But if the wife had it as executrix tt a former huſband, he 

| may. 3'Wilf. 277.“ 5 

no So, if the wife was guardian. Pl. Com. 294. 

51. So, if a woman was jointenant of the chartel real, and mar- 
ries, and dies; the husband ſhall not have it, but it ſurvives to 

fo's the other jointenant: Co. L. 185. 6: 8 

Fey So, if the wife had only the poſſibility of a term, the husband 

„ cannot diſpoſe of it; as, if there be a leaſe ro husband and wife 

** for their lives, and afterwards to the executor of the ſurvivor, the 

husband cannot grant this executory intereſt. Co. L. 46.6. 35 f. 

my 6. R. 10 C fl. FF 

2 8o, if a woman be diſpoſſeſſed of a term, und takes husband 


and dies before recovery of the poſſeſſion, the husband ſhall not 
the have it. Co. L. 351. 4. 5 
| 80 the husband, if he ſurvives, ſhall nut haye à right of ward, 
: or other chattel real in action. Ii TE bas 
So Vor. II. N © uy 


* 
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So, if the 3 does not diſpoſe of che chattel real of his 
wife, if ſhe ſurvive him, ſhe ſhall have it. Co, L. 46. b. 351. 4. 
x Rol. 349. C. 

So, all that was not diſpoſed of by the husband ; as, Is a term 
be demiſed by the husband for part of the years, the wife ſnall 
have the reſidue. Co. L. 46. 6. 

So, if he demiſe, reſerving part, the wife ſhall have the part 
excepted. 1 Rol. 344. J. 38. | 

If he demiſe the term, if A. fo long live, ſhe hall have the pol. 
ſibility. 1 Kol. 345. J. 2 

If the term be extended, the wife ſhall have it after the extent 

fatisfied. 1 Rol. 344. J. 5. 

If the husband and wife mortgage the term, and the husband 

pay the money, and enter, and die, the wife ſhall have it. R. 


1 Rol. 344. 5 50. 
(E. z.) Chattels Perſonal, 


All chattels perſonal, which the wife has in poſſeſſion in her 
own right, are veſted in her husband by the marriage, tho? he do 
not ſurvive. Co. L. 351. 6. 

So chattels perſonal, not in poſſeſſion at the time of the mar- 
riage, if they are reduced into poſſeſſion —_—_ the coverture. 
Co. L. & 

' So, 10 7 the . make a letter of attorney to one, to re- 
ceive a debt, or legacy due to the wife, who receives it, tho he 
does not pay it to the husband, yet it veſts in his poſſefſion. R, 
r Rol. 342. J. 40. 45. Mo. 452. 

So, if the wife's portion be ſecured by ſettlement of land, and 
he makes a jointure for it, it ſhall be veſted in the husband. tho 
it be not raid. Per Lord Keeper. Ca. Ch, 189. 

So, if the husband and wife have a judgment for the debe of the 
wife, but no execution; the husband, if he ſurvives, ſhall have 

it, and ſhall take out execution without a ſcire facias. R. 1 Mod, 
oe 3 Mod. 189. 1 Sid. 337. 

So, chattels perſonal of a mixt nature, partly in poſſeſſion, and 
partly i in action, the husband ſhall have, if he ſurvives: as, an 
avoidance of a church, which falls during the coverture. Co. L 
351. @. : 

So, arrearages of rent ſervice, charge, or ſeck, which incu! 
during the coverture. Co. L. 351. a. Vide poſt, (F. 1.) 

So, if chattels are given to the wife after the coverture, the 
intereſt veſts in the husband. 

— he has not poſſeſſion of chem before the death of his 
wife 

So, if a legacy be given to a feme covert, to be paid twelre 
months after his death, and the wife die within the twel 

months, the intereſt goes to the husband; for it was veſted in him, 
and he might releaſe n the rele months. Per Mont. 3 


Rol. 134. 
80 
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So, if there be judgment for the husband alone, in an aQion | 
by him alone for the debt of the wife; the husband ſhall have it. 


i Ver. 396. rage i Mb | 5 
So, if an award be made to pay a debt due to the wife, to her 
husband; tho' the husband die before payment. Ibid. i J 


[If 4 widow has a decree for arrears of jointure, marries, a re- 
port of the arrears, confirmed, and the husband aſſigns faid ar- 
_ yrears, and all ſubſequent, and all benefit of the decree, and de- 
miſes the . jointure during the joint lives of him and his wife to 
truſtees, in truſt after the wife's death, to pay a bond from the 
husband to A. and a debt from him to B. and the reſidue as he 
ſhould by deed or will appoint, and firſt the husband dies and - 
then the wife. The bond ſhall firſt be paid to A. then the debt 
to R. and the reſidue to the adminiſtrator of the husband, not 
of the wife. Ld. Carteret v. Paſchall, T. 1733. 3 P. W. 197. 
II 4. ſurvives her firſt husband, who leaves her a legacy, 
marries B. dies, B. adminiſters, dies, his adminiſtrator gets in the 
legacy; he is intitled to it, and not the adminiſtrator de bonzs non 
of A. who ſhall be conſidered in equity as a truſtee for the admi- 
niſtrator of B. and if he brings bill for it, it is a breach of truſt, 
and he ſhall pay coſts. Humphrey v. Bullen, P. 1737. 1 Allyne 
458.] — | N 
[ Trinkets and jewels given to a wife before marriage, become 
the husband's again by the marriage, and are liable to his debts, 
if his perſonal eſtate is not ſufficient. Ridout v. E. Plymouth, M. 
1740. 2 Atkyns 104.] | 8 1 
If husband dies, without adminiſtring to the perſonal eſtate 
the wife had in her own right, it goes to his repreſentative, and 
veſted in him before adminiſtration taken out, and not to her next 
of kin. Elliott v. Collier, T. 1747. 3 Atkyns 5261. 1 Will. 
168. J] „ 5 = 
| . tho? adminiſtration is granted to ſuch next of kin (as the 
eccleſiaſtical court by 31 E. 6. c. 11. is bound to do) yet in 
equity he is looked on as a mere truſtee. bid. | 
But cho/es in a#;on are not veſted in the husband by the mar- * 
riage, tho” he ſurvive; as, debts upon bond, or contract, unleſs | 
they are recovered. Co. L. 3 51. 3 | 7 
So, a debt to the wife, tho the debtor be a bankrupt, and the 
husband pay the contribution, if he does not receive the debt. 
2 Ver. 70). : | 5 
An eſtray in the manor of the wife, unleſs it be ſeiſed by the 
husband. Co. L. 351. 3. WE | --. "9 
A portion due to an orphan in the hands of the chamberlain 
of London, unleſs it be recovered, or received by the husband; 
for it is 7 in ation. R. 2 Vent. 341. R. Ca. Ch. 182. Vide 
Cardian, (G. 2] 5 
[If husband is attainted of felony, and pardoned on condition 
of tranſportation for life, and afterwards the wife becomes in- 
titled io an orphanage ſhare of perſonal eſtate, it ſhall not belong 
to the husband but to the wife. Semb. Necuſome v. Bowyer, 7 
1729. 32 N. 37. 125 | 


4h 54 


bo bus 
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choſe in a8ion, till the husband receive, or recover it. Semb. Sho, 


in Adminiftrator, (B. 6.) 
coverture, are given to the husband. Co. L. 351.6. 


ecutrix, or adminiſtratrix, ate not veſted in the husband by the 


and then executes writ of inquiry. Chubbs v. Billington, T. 1730. 
Bunb. 283.] e 2 
(E. 2.) 

| charge, Ec. for their lives, the wife, if ſhe ſurvives, ſhall have 


350. J. 14. 
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$0, a diſtributive part due to the wife, by the f. 22 & 23 Car. 
2. upon the diſtribution of an eſtate of an imeſtate z for it is a 


1 
"A mortgage to the wife. 2 Ver. 402. 

Reliefs, or rents due before marriage. Co. L. 351. 354. 
Yer the husband is intitled to be adminiſtrator to his wife. Vid: 


And now, by the ft. 32 H. 8. 37. arrears of rent, due before 
So chattels perſonal, which the wife has en auter droit, as ex- 


marriage. Co. L. 351. TE nes 's 

Tho the husband and wife have a judgment for a debt due to 
the wife's teſtator. R. Fon. 248. 

Nor, chattels, of which ſhe has a bare poſſeſſion, as by bail. 
ment, or trover, Co. L. 351. 6. - 5 | 

[If a woman having obtained interlocutory judgment, marries 
before ſinal judgment, and after final judgment, husband and wife 
bring ſcire facias quare, &c. the court will not ſet it aſide on mo- 
tion, but put defendant to his audita guerela. Ld. Sutherland y, — 
P. 1730. Bunb. 282.] e | 

[So if a woman plaintiff, marries after interlocutory judgment, 


|  (F.) What goes to the Wife, 
| (F. 1.) If ſhe ſurvives, 


HATTELS real, which the husband had, in right of 
his wife, ſhe ſhall have, if ſhe ſurvives ; and they do not go 
to the executor, or adminiſtrator of the husband. Yide ante, 
So, a chattel real, which the husband and wife have jointly. 
So, a ſtatute, recognizance, or obligation made to the husband 
and wife ; for they are jointenants of it, and it furvives to the 
wife. 1 Kol. 342. J. 27, 29. „ | 
So, if the wife and her husband were jointenants of a rent- 


the arrearages incurred, during the coverture. 1 Rol. 350. /. 11. 
Mo. 887. 5 N 
So, if husband and wife make a demiſe of the wife's land, 
rendring rent, and ſhe aſſent after the death of the husband, ſhe 
ſhall have the arrearages incurred during the coverture. 1 Ru, 
So, if a woman ſeiſed of a rent-ſervice, Ex. marry and ſur- 
vive, ſhe thall have the arrears during the coyerture, 1 Rol. 350. 
J. 5. Ca, Ch. 189. | ' | 
Tm 8 Zo, 
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So, if ſhe demiſe for life, or years, and then marry, and ſur” 
vive. 1 Rob. 350. J. 7, 17. | | 

[If a wife having ſeparate eſtate by marriage ſettlement, ad- 
vances money to pay off incumbrance on husband's eſtate, and 
the receipt is delivered to her, it is a loan, and ſhe ſhall ſtand in 
the place of the mortgagee. Parteriche v. Poxwlet, T. 1742. 2 
Athyns 389} Nl OS 

[If husband has a mortgage on hi 
joins with him in charging her if ſhe ſurvives, ſhe ſhall 
ſtand in the place of the mortgagee, and be ſatisfied out of the 
husband's eſtate. bid. | ; 


So, chattels of a mixt nature, which the husband ſhall have if a 


So, if the husband alien part of a term, which he has in right 
of his wife, the wife ſhall have the reſidue, if ſhe ſurvives. ' Cro, 
El. 33. | 
80 if che wife has an annuity for life, and the husband re- 
leaſe to the grantor by deed, and die, the wife ſhall have it; for 
the releaſe of the husband diſcharges it only during the cover- 
ture, it being an eſtate for life. R. Mo. 522. | 
So, if there be a judgment for husband and wife, upon a debt 

due to the wife, ſhe ſurviving mall have it. 1 Ver. 396. 


he ſurvive, the wiſe ſhall have if the ſurvive. Vide ante, (E. 3.) 


II huſband recovers a judgment for the debt of the wife, and | 


dies before execution, the wife is intitled, not the husband's exe- 
cutor. Bond v. Simmons, M. 1743. 3 Athyns 20.) | 


So, if there be a decree in equity for the husband and wife, 


for a legacy given to the wife. 1 Ca. Ch. 27, 1 Ch. R. 234. 
So, goods which the wife has as executrix, or adminiftratrix. 

Ke. 1 And. 22. Bend. Pl. 252. Dy. 331. a. 

So, money in the hands of a truſtee for a feme covert, if the 

husband makes no diſpoſition of it. 1 Yer. 161. Videante, (E. 3.) 


So money charged upon land for the wife's portion, and which 


A. covenants to pay to the husband, tho' the husband ſettles a 
jointure upon the wife. R. 2 Ver. 191. | 

So, a mortgage, or other choſe in afion, tho' the husband aſ- 
ſigns it to another, who agrees to diſpoſe of it for tht husband 
and wife in a purchaſe. R. 2 Ver. 402 1925 

If there is a ſettlement in conſideration of marriage, and of 
the preſent fortune of wife 4. and of certain covenants after 
mentioned, one of which is, that her mother ſhall pay her huſ- 


band 2001. as addition to A.'s fortune; another with the truſtees, 


that mother ſhall give A. er her executor, or one of her children, 
equal to what ſhe gives her other children; and ſhe by will gives 
a legacy and makes her executrix, and-part of the reſidue lapſes 
to A. by the death of a legatee in teſtatrix's life, and the hul- 
band aſſigns over theſe ſums, with proviſo. that aſſignee on requeſt 
ſnall reſign ; and A. ſurvives him and dies, hel: ſums ſurvive 
2 77 repreſentative, Garforth v. Bradley, T. 1755. 2 Vexey 
75. | | | 


. 20 


vn eſtate, and hin wife 


85 


86. 


bond, and gives power to the pawnee to ſell it for a ſum certain, 
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(F. 2.) Tho! ſhe does not ſurvive. . 


So chattels real, or perſonal in action, which were not veſted . 
in the husband during the coyerture, go to the executor, or ad, 
miniſtrator, of the wife, tho“ the husband ſuryives ; but the huſ. ; 
band may be adminiſtrator. 3 Mod. 186. Vide ante, (E. 2,3.) 


[Diamonds given to the wife by the husband's father on the 


marriage, are a gift to her ſeparate pſe, and ſhe is intitled to them 


in her own right. Graham v. Londonderry, M. 1746. 3 Atkyns 


393.1 e N 
80, a preſent from a ſtranger during the coverture. Bid. 


So, trinkets given by the husband in his life-time. Ibid. 


. 3.) Paraphernalia. 


So the wife ſhall have, after the death of her husband, as her 


mrs, a neceſſary bed, and apparel, agreeable to the qua - 


lity of her husband. 1 Rol. 911. J. 20. 


Neceſſary, and convenient apparel. 1 Kol. 911. L 25, 90, 6 - 


So, if the husband deliver cloth to his wife for her apparel, 
and die before it be made, ſhe ſhall have the cloth. R. 1 Rol. 
911. 4. 35. | | ; 

So, pearls and jewels, to the value of 370l. which the wife 
uſed for ornament in the life-time of her husband, being ſuitable 
to her degree, were allowed as paraphernalia. Cro. Car. 343. 1 


Rcl. g11, l. 45. Jon. 334. | 


[The value of the jewels makes no difference. Northey v. 


Nerthey, M. 1740. 2 Athyns 77.] 


The husband's poſſeſſion makes no difference, if the wife 


wore them whenever ſhe was dreſſed. id.] | 
[A wife as to paraphernalia has been of late conſidered as a cre- 
Citor, and having a lien on real eſtate, Bid. | 
{Where there have been debts ſtanding out againſt a husband, 
a wife has been admitted as a creditor to the value of her para- 


#hernalia, on truſt eſtates created for payment of debts. bid. 


Incleden v. Moribecte, Il. 1746. 3 Alkyns 430. 
[Where a husband gives jewels to his wife, merely to be worn 
as ornaments of her perſon, (though he might have given them 


to her ſeparate ule, yet) in this caſe they are only paraphernalia... 


Graham v. Londonderry, M. 1746. 3 Aikyns 393.] 
{The husband may alien all ſuch jewels as a wife has to wear 
for the ornament of her perſon, in his life-time. 7b:d.] | 
[Jewels which a wife did not wear at all times, but only on 
birth-days, and other public occaſions, are paraphernalia, Ibid. 
[If a husband pledges a diamond necklace, which his wife has 
been uſed to wear, as a collateral ſecurity for money borrowed on 


during his abſence, yet this is not a ſale; nor does alien it, if not 
ſold in his life, and it only lands as a pledge. id. 


fr 
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2 huſband pawns his wife's paraphernalia and dies, leaving 
ſufficient to redeem, and pay all his debts, ſhe is intitled to have 
it redeemed out of his perſonal eſtate. bd. ] 


So jewels to the value of. 500 marks, for the wife of a viſcount. 


R. 2 Leo. 166. Mo. 213. ; 
The property of the paraphernalia is veſted in the wife preſent- 
ly upon the death of her husband. Cro. Car. 344. Fon. 333. 
But the wife ſhall not have ornaments as her paraphernalia, 
where there are not aſſets for payment of debts. . Cro. Car. 346. 
1 Kol. g11.1. 50, 35. Per Manwood. Mo. 216. Ch. R. 416. 


[Ridout v. E. Plymouth, M. 1740. 2 Atkyns 104.] ] 


' [Altho? where the husband dies indebted, the widow cannot 


have her paraphernalia at law, yet equity will direct that ſhe ſhall 


ſtand in the place of ſpecialty creditors as to the real aſſets. Snel- 


ſon v. Corbet, T. 1746. 3 Athynt 369. 


8 [If ſimple contract creditors are not fatisfied out of the per- 
ſonal eſtate, nor by ſtanding in the place of ſpecialty creditors 


out of the real eſtate, the paraphernalia ſnall be applied to make 
good the deficiency, but not to legatees. Tbid.] 


Or, for payment of debts and legacies. Semb. Oro. Car. 346. 


Court divided. Fon. 333. Ch. R. 146. 


If the grandfather give 2000). to A. for a portion, who re- 


leaſes it at his father's requeſt, upon a promiſe to take care that 


his portion be otherwiſe paid, the wife of the father ſhall not have 


her paraphernalia before the portion paid; for it is a debt. Ch. 
R. 146. | | | | 


So the wife cannot claim jewels, &c. as her paraphernalia, _ 


where her husband has deviſed them by his will. Semb. Cro. Car. 
346. 1 Kol. 911. J. 50. R. cont. Ca. Ch. 240. Per two J. 
cont. Jon. 334. | | | | | 

Or, diſpoſed by his deed in truſt for the wife for life. Semb. 
1 Ch. R. 27. is 


Or makes a jointure, or ſettlement upon his wife, in bar of 


all demands out of his perſonal eftate. R. 2 Ver. 49, 83. 

*A husband cannot deviſe the paraphernalia, and if he do, the 
court will decree them to the wife, and give coſts out of the 
husband's eſtate. 3 Athyns 217.* 3% wow 

»The husband, by will gave his wife 10,000). on condition, 
that ſhe ſhould give up her right of dower, and deviſed to her, 


all her wearing apparel, ornaments of her perſon, her gold watch 
and jewels, except ſome round a picture, and deviſed the reſidue 


of his eſtate to A. and then by codicil revoked the deviſe of bir 
jervels, and her pearl necklace, which he gave to B. and by ano- 
ther codicil give his wife a pair of diamond ear rings; it was 
decreed, that ſhe ſhould have her parapherna{ia notwithſtanding. 
3 Atkyns 358.“ EO. 

[Bur if a freeman's wife before marriage is expreſsly barred of 
every thing ſhe can claim, by common law, cuſtom of London, 
or otherwiſe, ſhe has no right to paraphernalia ; and tho? her 
husband, by will, leaves her her jewels and perſonal 2 

; | . i O 


\ 
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of every kind, ſhe cannot have them, for he could diſpoſe of * 
half his perſonal eſtate. Read v. Snell, T. 1743. 2 Athyns Pg 


So, if a wife does not claim her paraphernalia, her execiitor, 


or adminiftrator, after her death, cannot claim them. 2 Ver. 246. 


Yet apparel neceſſary, or convenient, the wife ſhall have againſt 
the deviſe of the husband; for ſhe ought not to be naked, or ex- 


poſed to ſhame, or cold. R. 1 Rol. 91 1. L. 55. 

So, againſt the creditors 6f the husband. Semb. Mo. 276. 
[I Where there are real eſtates deſcended, the wife may be in- 
titled to her paraphernalia, and ſtand in the place of bond credi- 
tors, but otherwiſe when the real eſtates come by the husband. 
Probert v. Morgan, P. 1739. 1 Athyns 440. 

[Where there is no truſt on real eſtate for payment of debts, 
the wife cannot ſtand in the place of creditors, nor come on it at 
all events to be ſatisfied her paraphernalia. Ridout v. E."Plymouth, 


NM. 1740. 2 Aikyns log.] 


0) That Aits b husband and Mike 
| bind ite. 


(6: I ) Abends by Fine. 


F busband and wife levy a fine of the freehold, or inheritance | 


4 of the wife, ſhe ſhall be thereby barted for ever ; becauſe ſhe 
ſhall be examined by the Juſtices upon the fine. Es. E. 353.6 
1 Rol. 347. J. 17. 

So, if they levy a fine of land, which they have jointly. 
1. 77 they are afterwards divorced @ vinculo, 2 Ral. 20. J. zo. 

0 

80. 17 the husband and wife ſell the land.of the wife, and a 
terwards levy a fine to the vendee. 2 Co. 57. 

So a fine by husband and wife binds the wife tho' the uſes are 
declared by the husband alone; for the aſſent of the wife ſhall 
be intended, if her diſſent does not appear. R. 2 Co. 57. 2 Kol. 
798. J. 10, 25. 

Tho? the wife was within age at the time of the e of 
uſes. 2 Rol. 798. J. 13. 

So, if they both join in declaring the uſes to a mortgagee, the 
husband alone may afterwards declare the nature of the agree- 
ment, to ſhew, that it was not uſurious, tho” the wife diſſent, 

R. 2 Rul. 798. LEO. 
So, if the wife declare the uſes without her husband, i it will 
be void. R. Shin. 275. 


If che deed, by which the uſes are declared, be made between | 


the husband and the wife only, whereby it can only be a deed 


poll, yet it is ſufficient to declare the uſes of the fine. D. 4 Mod. 


264. Vide Uſes, (D. 1.) 
But a ſine by husband and wife, where no uſes are declared, 
will be 6 to the uſe of the wife . K. 2 Co. 58. b. Moe. 197. 


If 


husbar 


So b 
right o 
ritance 
dented 
their he 
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If the husband declares the uſes of the fine, and the wife 
makes a contrary declaration, the uſes by each of them are void. 
K. 2 Co. 57. Mo. 197. . 

So, if they differ in the declaration of the uſes, tho? they 
agree as to ſome uſes, the declaration is void for the whole. R. 
12808 Bet £4 

; 8, if an indenture be prepared by both to declare the uſes, 
and the husband executes, but the wife refuſes, the uſes are 
void, tho' the wife does not make & contrary declaration, and tho? 
her diffent does not appear by the deed. R. 2 Rol. 798. J. 20. 
| So, if there was a fine by husband and wife when the wife was 
within age, it may be avoided during her nonage, by error. 

Or, upon examination, it may be yacated, by the court quoad 
the wife, without a writ of error. R. 3 Lev. 36. 5 | 


(8. 2.) By Common Recovery, 


So, if a common recovery is ſuffered by husband and wife of 
the wife's lands, this is a bar to the wife; for ſhe ought to be 
examined upon the recovery. Pl. Com. 514. 4. 10 Co. 43. a. 
| 1 Kol. 347. J. 19. Vide in Recovery, (B. 1.) | 

So, if husband and wife are vouchees in a common recovery, 
the recovery ſhall be a bar, tho? the wife be not examined; for 
tho” it be proper that ſhe be examined, yet that is not neceſſary, 
and is frequently omitted. D. 1 Sid. 11. Per Roll, Sti. 319, 
320. | 
But where husband and wife are jointly ſeiſed in tail, a com- 
mon recovery againſt the husband alone is void for the whole. 
K. 3 Co. 5. a. Mo. 210. 3 3 

o, if the husband alone come in as vouchee. Semb. 3 Co. 6. 6. 

So, if the husband and wife are jointly ſeiſed for life, and to 
the hus hand in tail, a recovery upon a præcipe againſt the husband 
alone is void for the whole. R. 3 Co. 5. 2 Rol. 395. J. 30. | 

Tho? the husband afterwards ſurvive, and the wife had a void- 
able eſtate, R. 3 Co. 5. 

Vet if the husband alone comes in as vouchee, it is good, ex- 
cept as to the wife. R. 3 Co. 6. a. 2 Rol. 395. J. 35. f 

So a recovery of the wife's inheritance, where the husband 
bargains and ſells it, and the remainder man is vouchee, is a bar 
to the remainders, tho? not to the wife. 2 Rol. 394. J. 10. 

So, where husband and wife have for life before coverture, 
and to the husband in tail, a recovery upon a præcipe againſt the 
husband alone is good for a moiety. R. Mo. 95. | 


= (G. 3.) By demiſe, 


So by the /. 32 H. 8. 28. leaſes by any of full age, ſeiſed in Vide in 
right of his wife, or jointly with his wife, of any eſtate of inhe- ts 3 
tance, made before coverture, or after, being by writing in- es 
dented under ſeal, ſhall be good againſt the leſſor, his wife, and 
their heirs, and every of them, DEE. 1 
| ot 


* 
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So, if chere be a demiſe by husband and wife, by indenture, 
for years, of a moiety of land, which they have jointly with B. 
and B. ſuryive, he ſhall not have this land by ſurvivor; for iʒt 
ſhall be the leaſe of the wife 'till her diſagreement, and there waz 
a ſeverance during 1 term. r. - Rol. 89. J. 20. 2 Cro. 417. 
1 Ral. 401, 441. 3 Bul. 272. Pridg. 42. * 1 
Bats teafs by backend and wife, 'not conformable to the ſta- 
tute, may be waived, or affirmed by the wife after the death of 
the husband. 1 Rel. 349. J. 11. Vide poſt, (R.—S. 1, Oc.) 
And a leaſe by them without deed, is void as to the wife. 
Sav. 111. R. Dy. 91. 5. R. Cro. El. 656. ; 
And it cannot be affirmed by her aſſent, after the death of her 
husband ; for her conſent, at the commencement of the leaſe, 
ought to appear by deed. Dy. 91. 6. 146. b. 1 Leo. 204. 
And if it be waived, it will be void as to the wife, ab initio, 
and ſhe may plead non dimiſerunt. R. 3 Co. 27. b. Co. Ent. 712. 
KR. 1 Leo. 192. . 7 | 
Vet if a man plead a demiſe by husband and wife, he need not 
plead it to be by deed. R. 2 Co. 61. 3. D. 3 Co. 16, 21. 6, 
av. 111. D. Dy. 91. 5. in marg. R. Cro. El. 438. 481, 2. 
Or that any rent was reſerved. R. Cro. El. 112. 
And a leaſe by husband and wife without deed, may be 
pleaded as a leaſe of both, during the coverture. D, Cro, El. 
138. | 7 | 


(G. 4.) By Cuſtomary Conveyance. 


By the cuſtom in ſome cities and boroughs, a bargain and ſale 
by the husband and wife, where the wife is examined by the 


not mayor, or other officer, binds the wife after the husband's death. 
iſo, And by the /. 34 H. 8. 22. All ſuch cuſtomary conveyancee 
of all be of force, not withſtanding the /. 32 H. 8. 28. 


So by cuſtom in Denbigh in Wales, a ſurrender by husband and 
Fife, where the wife is examined in court there, binds the wife 
nd her heirs, as a fine does; and this cuſtom is not told 
dy the . 27 H. 8. 26. for it is reaſonable, and agreeable to 
ome _ in England. Per two F. Southcole cont. Dy. 
363. . . : 

So a ſurrender of a copyhold by husband and wife, the wife 
deing examined by the ſteward, binds the wife. Adm. Litt. 274. 
ide in Copyhold, (F. 7.) . ö | a 


H) Chat Ats by the Þusband and Clife 
do not bind the Wife, _, 


[? UT generally, the wife ſhall not be bound by any act, to 
convey her inheritance, or freehold, unleſs ſhe be examined. 
9.10 Co. 42. ö. 1 Rol. 347. P. | 
And ſhe can be examined only upon writ. 10 Co: 42. 6. : 
1 | e 3 
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And therefore, if husband and wife convey by deed, acknow. 
ledged by them to be inrolled, it does not bind the wife; for 
there was no writ depending, upon which ſhe might be examined, 
10 Co. 43. 4. 2 Inſt, 673 

So if husband and vile e a ſtatute, or recognizance, 
it does not bind the wife. R. 10 Co. 43. 2. : 

{If money or ſtock is ſettled to be laid out in land, husband 
and wife cannot by contract or deed alter the nature of it to make 
it perſonal eſtate ; but it muſt be inveſted in land, and then by 
fine ſhe may give it her husband, or by coming into equity ſhe 
may be examined and conſent it ſhall! be taken as perſonal _ 
Oldham v, Hughes, M. 1742. 2 Athyns 452.] 


a I. ) That Atts by the pusband alone bind 
his Ulite, 


A HATTELS perſonal, which are veſted in the husband by 
E:; the marriage, he may abſolutely diſpoſe of without his wife; 
and if he does not diſpoſe of them, they go to his executor or ad. 
miniſtrator. Vide ante, (E. z.) 

So chattles real, which he has in right of his wife, or Jointh 
with his wife, he may diſpoſe of, or forfeit, and the diſpoſition 
binds his wife, Vide ante, (E. 2.) 

So if the husband be ſeiſed in right of his wife for life, and 
make a ſeoffment; it will be a forfeiture during the coverture, 
1 Rol. 85 1. J. 47. 

So if the husband and wife j * in the feoffment, or were joint 


tenants. 1 Rol. 851.1. 45, 50. Ms 
So if a leflee for years 2 his term to 4. and the wife of hi 2 
leſſor, and the husband afterwards make a feoffment of the eſtate, * 
the term which he had in right of his wife, paſſes. Pl. Con, of t 
419. Mo. 171. 8 

S8o if the husband bargain and ſell the land by indenture i in. hi. 
rolled. Mo. 171. ſar, 
So a right, which by poſſibility may accrue to the wiſe during hold 
the coverture, the husband may 3 1 his releaſe. Pr K. / 
Val. 1 Sal. 326. B 

| heirs 

wife 

(.. 2. ) What put her to her Adtion. walk 


8 O by the common law, if an husband ſeiſed in he right d 
his wife in fee, or in tail, had made a feoffment to anothe\ 
without his wife, this bald have been a diſcontinuance, and 
could not have been defeated by the entry of the wife after li 
death. Lit. S. 594. Vide Diſcontinuance, (A. z.) 

- if the husband was * ſeiſed with his wife, Co.b 
326. 4. 

So a fine by the husband alone, of land which he had in rig 
of his 3 or WRT with his wife, would haye been a diſcoot 
nuance, . 90.4 4. 


BARON AND FEME. = 


So if the husband alone makes a gift in tail, rendring rent, and 
afterwards the husband and wife levy a fine of the reverſion, and 
the husband dies, the wife ſhall be barred of her entry upon the 
donee. R. Mo. 91. 


And by the common law, upon fuch a diſcontinuance, the (I. 3.) 
wife had x. remedy but by cui ret which lies, where the huſ- Cui in vita 
band aliens an eſtate, of which his wife was ſeiſed for life, in tail, 
or in fee. F. NM. B. 193. s. ; 

If the wife was ſeiſed in fee, and dies befere the husband, the 
heir of the wife ſhall have a fur ſui in vita. F. N. B. 193. a. ö 


(K) What Acts by the husband alone do not 
1 bind his ite. 


By the Stat. 32 H. 8. 28, Qc. 


UT now, by the ff. 32 H. 8. 28. No fine, feoffment, or 
B other act by the husband only of lands, the inheritance, or 
freehold of the wife, ſhall be a diſcontinuance, or preju- 
dice the entry of her, her heirs, or ſuch as have a right after her 
death. | | 

And therefore, if the husband alone levy a fine of the wife's 
land, it is no diſcontinuance, but the wife, or her heir, may enter. 

So if a common recovery be ſuffered upon a precipe againſt the 
husband and wife. Co. L. 326. a. | | 

Tho” the fine, or feoffment, c. be to the uſe of the king. 
R. 2 Inſt. 681. | | =; 
| So a feoffment by husband and wife, of the land of the wife, 
is no diſcontinuance : for tho the wife joins, it is the feoffment 
of the husband alone, Co. L. 326. a. 3 | 

So a fine, feoffment, &c.” by the husband alone, of lands, 
which he has jointly with his wife, is no diſcontinuance by this 
ſtatute, any more than of land, being the inheritance, or free- 
hold of the wife. Co. L. 326. 4. 2 Inſt: 681. R. 8 Co. 72. 4. 
R. Mo. 28. ve | 7 1 | 

But a fine in ſuch a caſe, if they are ſeiſed to them, and the 
heirs of their bodies, is a bar to the iſſue ; and the eftate of the 
wife is changed to an eſtate for life, without impeachment of 
waſte, 2 /af. 081, % , 
| So a fine, c. by the husband alone, where he was ſeiſed in 
right of his wife, or jointly with his wife only for life, is not a 
forfeiture to bind the wife, after the death of her husband. 
1 Rol. 85 1. J 52. Vide 1 Rol. 852.1. 5. FS 

If there be a feoffment by the husband alone, and he and his 
wife are afterwards divorced d vinculo; yet the wife may enter 
without a cui ante divortium z for at the time ſhe was his wife de 
ao. Co. L. 326. a. 5 98 7 5 | 

If there be a feoffment, c. by the husband alone, of the land 
of his wife, by this ſtatute, after the death of the husband, the 
wife, or her heir, may enter. Co. L. 326. a, Hob. 261, 

N N 1 
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271 the husband and wife were jointly ſeiſed, the heir of their 
bodies may enter. Co. L. 326. a: R. 8 Co. 72. a. 

So if the wife die without iflue before entry, he in reverſion or 
remainder, may enter. Co. I. 326. a. Jon. 324. Cro. Car. 321. 


R. Hob. 261. 
So if an husband ſeiſed i in tail, SSI ee to his wife in tail, 


make a feoffment alone, and die without iſſue, his wife in the re- 
mainder may enter. Co. L. 326. a. 

But the fine, feoffment, Gx. binds the wife during the cover. 
ture. 

So if the U and wife are joiotly ſeiſed in tail, and the 
husband alone makes a feoffment, &c. and his wife dies before 
him, the iſſue ſhall not enter during the life of the husband. ©. 


I. 326. a. Ht. 261. 


Nor if the husband was ſeiſed in right of his wife, and had il X 

ſue. Co. L. 326. a. f 
So if the wife before entry levy a fine, ſhe cannot afterwards b 
enter; for the diſcontinuance continues till entry, which is | 
now barred by the fine. R. 2 Rol. 311. Vide Diſcontinuan, h 

A. 3.) | 

( 801 if duaband and wife for life, and to the heirs of the body q 
of the husband, remainder over, join in a fine, and the wife fur. ws 
vires; the entry of the wife being barred by the fine, the * 


entry of thoſe in remainder is alſo barred. R. Cro. Car. 321. 
Fen. 324. | 

So if the wife die 8 an heir, after a diſcontinuance 
by her husband, entry is not given to the lord by eſchen. 


Hob. 261. 
So a thing to take effect for the wife after the death of * 


husband, the husband cannot diſcharge in his life-time : As it 


there be a promiſe to the wife to pay ſo much, if ſhe marries 8. - 
and afterwards ſurvives ; the husband by his releaſe cannot dil mak 
charge ſuch promiſe. R. 1 Rol. 343. J. 50. 2 Rel. 40. J 45 Z. 
Tel. 156. 2 Cro. 222. 1 Brownl. 15. 1 Sal. 327. Pal. gy. | 
Vide ante, (D. 1) (N 
| Otherwiſe, if there are expreſs words. Vide I Kol 343. J. 50, | 
R. Tel. 156. 
So if a term be granted to husband and wife for life, and C 
afterwards to the executor of the ſurvivor, the husband can / 
grant this poſſibility of the executor. Vide ante, (E. 2.) (I 
If the wife has an annuity for life, a releaſe by — husband and t 
does not bind his wife, if ſhe ſurvives. R. Mo. 522 80 


If a min has a copyhold, in which his wife, by cuſtom, hat 
her free bench, and the husband agrees, that A. ſhall enjoy 

during the lives of himſelf and his wife ; this does not bind ku 
wife. R. 2 Ver. 45, 63. | 


« 


(i) Who 
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(L) Chat Laches of the Þusband prejudices : 
his Mit e. A e 


F an wa edits be annexed to the eſtate of a woman, 
1 who takes husband, the laches of the husband to pirfoem: the 
condition, loſes the eſtate for ever. Co. I. 246. 3. | 
As if there be a feoffment to the wife, before or after cover- 
ture, rendring rent, upon condition to be void for non-payment 
of the rent, if the husband does not pay the rent, the eſtate is loſt, 


| the Co. L. 246.6. 

fore So if there be a condition, that the rent, for non- payment at | 
0. the day, ſhall be double. Co. L. 246, 3. 

5 So the laches of an husband, to perform a condition in Jaw 

d if which requires ſkill: As if a woman has the office of parker, 
fteward, &c. who takes husband, neglect to keep the park, Oc. 

yards by the husband, will be a forfeiture. Co. L. 233. 6. 

ch is So if a woman has a right to land, and takes busband, the 

name, laches of the husband to make claim binds the wife: As if tenant 

for life, remainder to a woman. levy a ſine, and the woman takes 
72 husband, who does not enter within five years after the fine, the 
E lur- 


wife ſhall be bonds "7 the fine, and an- chim. R. Dy. I 39. a. 
in . 


(N) CUhat not. 


wance 


* B U'T the laches of the husband to perform a condition in hw, 

of ber which does not require ſkill, or confidence, does not preju- 
As if dice his wife. Co. L 233. b. 

l As if the wife be tenant for life, or for years, and her husband 

ot di make a feoffment, Ic. the forfeiture does not bind his wife. Co. 


L. 233. & 


J. 5. : 
(N) That Acts of _e lite prejudice the 


al. 99. 


e, and 8 O the busband ſnall be charged, for all FR Sts of his wife dum 
| cannot 78 I Rel. 321. J. 25. 3 Mod. 186. 


If infant marries a woman of full age; he is liable to her debts, : 
and to arreſt for them. Barnes 95.] 

So if a woman executrix, or adminiſtratrix, commits a devaſla- 
vit, and then takes husband; the husband, during the coverture, 


zusbaod 


om, hu 


l enjoſ hall be charged for it. R. Cro. Car. 603. R. Mo. 761. Vide 
bind hi Adminiſtration, (D). Vide pal, (2 B.—2 C.) 
But where the wife lives apart from her husband under arti- 
cles of ſeparation with a ſeparate maintenance, the husband is not 
liable even for neceſſaries. 1 Term Rep. 10.5 
- be wins in ſuch 2 ſhe may contract and be ſued as a 15 
. 9. 


ras 


. | | Thou 4 
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*Though ſhe alien the whole of her ſeparate maintenance, 
ie. e 

„And if ſhe be afterwards FIN and marry agaio, her ſe- 
cond husband ſhall be charged with debts contracted by her while 
living apart Fre her firſt * ander ker e mainte- 


nance: Ib. 


(o) Gn Power earth the Þusband vuring the 


* E husband, during the coverture, may ke the rents 

and profits of the whole eſtate of his wife, 
If there be a leaſe by the wife dum ſola, payment of the. rent 
- ought to be to the husband; and payment to the wife without 
the husband's order, tho? there be no notice of the marriage, ſhall 
not diſcharge the leſſee. R. Pal. 210. 

So he has the ſole diſpoſition of all intereſts of his wife : And 
therefore, if the next avoidance be granted to husband and wife, 
the husband alone may preſent. Lit. 13. 


For an intereſt which veſts in the wife, or accrues to her c 
during coverture, he may ſue alone, or with his wife. Vid 
Pol, (X.) Fe 
If a legacy be given to the wife, the husband alone may take ſh 
- or releaſe it. 1 Sal. 11 | 

Tho' the wife was divorced d menſa & thoro ; for they conti- an 

nue husband and wife. 1 Sal. 115. 1 Kol. 426. mi 
So if the wife, after a divorce-@ menſa & thoro, or before, ſues pa 
another woman for incontinency with her husband, and recover the 
coſts againſt her, the husband may releaſe them; and if the wife app 
 . afterwards proceed for them in the ſpiritual court, a prohibition : 
ſhall go. Rn Sal. 115. 5 Mod. 8 of 
But if upon a divorce 4 menſa & thoto, the wife be allowed to a 
alimony, and afterwards ſues in the ſpiritual] court for injury Ch, 
or defamation, and cofts are recovered, the husband cannot re- 4 
leaſe them; for they come in lieu of what ſhe ſpent out of her bind 
alimony, or ſeparate maintenance. R. 1 Sal. 11 5. 5 Mod. 71. =. 
R. 1 Rol. 426. payn 
[If the wife ſquanders his ws or goes into lewd comes perty 
he may deprive her of liberty, otherwiſe not. Rex v. Lifler, M: the | 
8 E. Str. 478.) G4 
[Tf the eat executes articles of ſeparation, vii covenants : *, 
uſba 


not to diſturb her, c. it is a renunciation of his marital right io 
ſeize her or to force her to live with him, and an attempt to ſeize 
her by force would be a breach of the peace; if he brings Balea 
corpus, and attempts to moleſt her on her return from the court 
it is a contempt. Rex v. Mead, (John Wi fler s Caſe, ) P. 31 G. 3. 


i B. M. 2 , 
542.] 1 5 — 
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| (r) Chat acts a Feme Covert may do with- 


out her Þugband, 


(P. 1J Alien her Eſtate, &c. 


T* 2 ſeme covert levy a fine of her lands without her huſband, 


this bars him and his heirs, if it be not avoided by her huſ- 


band. 10 Co. 43-4. 1 Rol. 346. J. 50. 1 Leo. 82. Adm. Jon. 
11 ; | 


ed. Dub. 1 Rol. 347. J. 1. | | 
So if an eſtate be given to a feme covert, upon condition that 
ſhe enfeoff another, the, for the ſaving of the condition, may 


make a feoffment to the other during coverture. Jon. 137, 138. 


So if ſhe has power to diſpoſe, ſhe may execute her power by 
conveyance. Fon. 137. | | 5 
And the general rule is that a feme covert acting with reſpect 
to her ſeparate property, is competent to act in all reſpects as if 
ſhe were a feme ſole. 2 Vezey 190. 1 Brown Ch. Rep. 20,* 


And therefore where, upon a bill being brought by huſband 


and wife for an account, the wife together with her huſband, ſub- 


mitted that the profits of her ſeparate eftate ſhould be applied to 


pay the huſband's debts ; ſhe was bound by the ſubmiſſion, and 


the profits of her ſeparate eſtate were by decree directed to be {o 
applied. 1 Yezey 163. 1 Brown Ch. Rep. 20 | 


*So where the wife being authorized by ſettlement to diſpoſe 
of her ſeparate eſtate contracted to ſell it, the court bound her 


to a ſpecific performance of that contract. 1 Yezey 517. 1 Brown 


Ch, Rep. 20.* 


*So the bond of a feme covert ; intly with her huſband ſhall | 


bind her ſeparate eſtate. 1 Brown Ch. Rep. 16. 2 Yezey 190.* 
*So where a woman before marriage becomes bound for the 
payment of a ſum of money, and on her marriage, ſeparate pro- 
perty is ſettled on her, if the obligee can have no remedy againſt 
the huſband, the wife's ſeparate property is bound. 1 Brown 
Ch. Rep. 17. in the nctes.“ | | 
But the obligee muſt firſt endeayour to recover againſt the 
huſband by ſuiag him. Id. Ibid.* : 
{If a feme covert levies a fine of her lands, it is good againſt - 
her 1 by gleppel. Taylor v. Phillips, P. 1749. 1 Vezey 
2 9. 0 | oe | | 
[Whether feme covert can ſurrender her copyhold without her 
huſband's joining, but in his preſence. Dub. id.) | 
But if a feme covert grant a rent-charge, without aſſent of her 
huſband, out of her lands, it will be totally void. Perk, Grant, 6. 
Vide pots (Q | 5 | © Oe 


vol, II. 1 . 80 


So if ſhe ſuffer a common recovery, it is a bar till it be avoid- 
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So if ſhe grant an annuity by deed. Perk. Grant, 6, 
Though the rent-charge be granted out of land aſſigned to the 
wife by the huſband, for her ſeveral maintenance. Perk. Grant, | 
18. | 


| | So a feoffment by a feme covert without her huſband, is void; 
. for ſhe cannot make livery. Adm. Fon. 138. Lat. 41. 
Though it be in execution of a truſt ; for it ought to be done 
by her and her huſband. Fon. 137, 8. Semb. cont. by the other. 
judges in the caſe of a truſt. Fon. 137, 8. Lat. 40. | 

[A feme covert having a ſeparate land eſtate, ſets workmen to 

work in her huſband's houſe, and promiſes to pay them; her 
lands ſhall be ſubject. Semb. ſed 9. Clark v. Miller, T. 1742. 

2 Atkyns 379. Lhe ee 


(P. 2.) Accept an Eſtate. 


80 if a feme covert purchaſe lands without the conſent of her 
huſband, the conveyance is good, till it be avoided by her huſ- 
band. Co. L. 3. a 
13 And therefore, 77 a feoffment or demiſe for life, c. with 
livery, be made to a ge covert without her huſband, the eſtate is 
veſted in the wite before the agreement of the huſband. Co. I. 

6. B. 
ye" "BOP in covenant for rent againſt an a/ſjgnee, an aſſignment 
over before the rent accrued, is a good plea, though the plaintiff 
reply that the ig nee over is a ſeme covert. Doug. 452.9 
So if a ſeme covert make an actual entry by wrong, it will be a 
4fſe;ſin, and the eſtate veſts in her. 1 Rol. 660. J. 33. Co. L. 
357-6. Videpyt, (Q.) 

But the husband, by his diſagreement, diveſts the whole les 
out of his wife. Co. L. 3. a. 
So if the husband alien the land of bis wife, and the alienee 
afrerwards make a gift, or demife ro the husband and his wife for 
life ; the wife ſhall be in her remitter to the whole. Lit. S. 666. 
Vide in Remitter, (A. 4.) 

Tho? the demiſe was by line ſurrender, or by indenture. Co. 


3 
86 7 u che husband and wife were jointly ſeiſed, and the buf: 
band aliens, and the alienee makes a demiſe to them, it ſhall be a 
remitter to both of them. Lil. S. 672. 
If there be a feoſfment by a woman, upon condities to re- en· 
feoff when the pleaſes ; after coverture ſhe may require the feoff- 
ment without her husband, and if the feoffee does not perform the 
condition, it will be broken. 1 Kd. 346. J. 30. 


(. 90 Execute an Authority, Oc. 


So a ſeme covert may act en auler droit, without her huſ- 


>. band: As if ſhe be an executrix, ſhe may adminiſtgr 2 
the 


a 


b i 
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the aſſent of che husband · Eri, Grant, 7. Vide in Adminiftra- - 
tion, (D.) | 


« 


So if there be a deviſe to a feme covert, with a power to diſpoſe 
to any of her ſons, ſhe may, by feoffment, c. diſpoſe the inhe- 
ritance to her ſon, without the, husband. R. Fon. 137, 8. Lat. 
139. 5 | 
So if there be a deviſe to the wife in fee, upon condition that 


ſhe diſpoſe. R. Jon. 137, 8. Lat. 139. 


But a deviſe to the wife in fee, upon truft to convey to ano- 


ther; if ſhe conveys by feoffment without her husband, it will be 


void. Dub. Jon. 138. : | 
So the queen conſort may grant and take, ſue and be ſued, 
without the king. Co. IL. 133. a. Vide in Roy, (F. 1.) 


So by the cuſtom of London, a feme covert may be a ſole trader. 


Sho. 124. Vide ante, (A. 2.) 


So a diſpoſition by the wife, purſuant to an agreement by the | 
lusband before coverture, will be gaod. Yide in Chancery, (2 M. 


11, 14.) | 


(O Uhat not. 


Cannot make a Contract, Oe. 


UT generally, a feme covert has no power to make a contract 
without her husband: And therefore ſuch contract is abſo- 
lutely void. K. by all the judges, 1 Sid. 120. . 
And if the wife ſell or diſpoſe of the money or goods of the 


— 


husband, without his aſſent, the ſale is void, and the husband may 


have trover, c. for the goods. 


« 


[Cannot indorſe a promiſſory note made to her. Connor v. 
Martin, P. 8G. Str. 516.) | | 

So if a wife loſes at cards, & the husband may maintain ro- 
ver for the money. K. x Sid. 12. 

So if a wife buy goods, Ex. without the aſſent of her husband, 
the husband is not chargeable for them. Per three J. 4 Leo. 42. 
1 they were for neceſſary diet, or apparel : as, bread, 

9 | 


: And he is not chargeable in over, or account, any more than 

in afumpſit. 1 Rel. 346. M. R. 1 SM. 129. | 

: 8 3 a wife buys neceſſaries, but pawos them before uſing. 1 
al. 118. | 


So if a wife be arreſted and committed to priſon, the husband | 


mall not be charged for her diet, or lodging there, if he never 


aſſents, that ſhe ſhall have it. R. 2 Lev. 16. 


Yet if the goods come to the uſe of the husband, this is a 
proof of his aſſent, and he ſhall be charged. 8 


_—_ | [And 


If ſhe has an authority to ſell, c. the may do it without hs 
husband. Co. L. 112. 4. 1 Rol. 329. J. 26. | 
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| And aſſumpſit 15 againſt W for money lent to the 

wife at his requeſt. Stephenſon v. Hardy. H. 13 G. 3. 3 Will. 
2388.) 
? So if goods come to the ule of the wife, or the children, or 
family of the husband, and his affent precedent or ſubſequent be 
proved, he ſhall be charged. 1 Kol. 350. E. K. 0 all the judges, 
1 Sid. 120. 

So if they come to the houſe of the hacked, and are uſed 
there, it is good evidence to charge the husBaad, without more. 
R. 1 Sid. 121, 126. Per Treby, Skin. 349. 

So if the wife be generally allowed by the husband to be houſe. 


kceper, or to buy for him; her contract charges the husband. R. f 
1 Sid. 128. a | 

So if a wife buy neceſſary apparel for herſelf, the aſſent of the g 
husband ſhall generally be intended. 1 Rd. 351. J. * /8 Sal. 0 
118. K. 1 Brownl. 47. | 

; Or if the wife-trades in goods, and buys far her trade when ſhe * 
cohabits with her husband. 1 Sal. 113. on 

Or if the buys necefliries, when her husband is beyond ſea. 

K. 1 Sid. 127. 1. 

Or when the husband turns her out of his-houſe. - 1 Ca. 1 18, 3 
119. Before notice, not to give her credit. Fer Holt, Skin. 323. by 
Mod. Ca. 171. | x1 

Or when the departs from her husband, if he nts re- 
ceives her. 1 Sal. 119. Mod. Ca. 171. mal 

But where the husband countermands the power to his wife, mer 
her contract afterwards does not charge him. 1 Sid. 129. 1 R 

So if be prohibits a particular perſon to ſell to her. R. 1 Sid. 8 
127, 8. 1 Leu. 5. hust 

[If husband turns away his wife without cauſe, Wy refuſes to S 

provide for her, he cannot prohibit any body to truſt her. Bolton ſhe a 
v. Prentice, M. 18 G. 2. Str. 1214. ] 80 

So if the wife elope ar depart, and do not cohabit with her huſ- husb: 
band, her contract for neceſſaries does not charge her husband. ' cann 
R. 1 Sid. 129. Shin. 323, Mod. Ca. 191. 1 Sal. 118, 119. 5 

FIf ſhe elopes with an adulterer, the husband is not charge - 80 

able for neceſfaries, though plaintiff had no notice. Morris v. dent, 
2 - i2G. Sir. 647. . v. Sands, T. 12 6. 357. 
Wir. 70 t Y 

If a wife elopes, tho' not in an adulterous manner, the nopk 
. is not bound. Child v. Hardyman, 7. 4 G. 2. Str. | 
875 

Unleſs he refuſes to receive her again. id.) 

[But if he does not abſolutely refuſe, but only ſays ſhe ( R) | 
ſhall not fit at the table, but live in a garret, when by her 
_ 1 the had deſerved no better uſage, he is not bound. | 
Fig 

: [If the wife is in execution for a crime, and an alehouſekeeper F the 


withi the rules receives her and linds her none the huſ- for | 
| | ban 
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band ſhall not be charged, for her being there was illegal. Fowles 
v. Dinely, M. 13 G. 2. Str. 1122.) | | 


So if ſhe does not cohabit, and has a ſeparate allowance, and. 


this be notorious, tho? no ſpecial notice be given to the plain- 
riff of it. R. 1 Sal. 116. e 25 

[Burt tho' a woman has a penſion from the crown during plea- 
ſure, yet is the husband liable to action for neceſſaries furniſhed 
her. Thompſon v. Hervey. H. 8 G. 3. 4 B. M. 2177.] 

So if the wife has a notorious conteſt with the husband for 
maintenance, by a publick ſuit, the husband ſhall nor be. charged 
for veſtments bought by the wife afterwards. Per Treby, Skin. 


N. if the veſtments bought are apparently beyond the quality 
of the husband. Per Treby, Skin. 349. | 

| So if a wife who cohabits with her husband, buys veſtments 
without any neceſſity, of any one warned by the husband not to 
truſt her. 1 Sal. 118. On 4 7 c 

And if the ſervant or apprentice be warned, it is ſufficient. R. 

1 Sal. 118. ES. | 3 
So if a wife, after departure from her husband, earn her diet 
by her labour; the husband ſhall not be charged for the diet. R. 
1 Sal. 118. f / 

So a feme covert cannot be a diſſeiſoreſs; for if the husband 
makes a diſſeiſin, to the 'uſe of his wife, and ſhe aſſents, her agree- 
ment is void, and it will be the diſſeiſin of the husband alone. 


1 Rol. 660. J. 5, 10, Oc. f 


So if husband and wife make a diſſeiſin, it is the act of the 


husband. 1 Ro!. 665. J. 37. 5 : | 

So if a ſtranger make a diſſeiſin to the uſe. of a ſeme covert, and 
ſhe aſſent, her agreement is void. 1 Rol. 660. l. 15. 

So if a feme covert enter, and make a diſſeiſin to the uſe of her 
husband, or of a ftranger, he is not a diſſeiſor; for the wife 
_— diſpoſe of the uſe to another, 1 Rol. 660. J. 50. 661. 
> Þ | : 

80 no conſent or agreement of the wife to a diſſeiſin prece- 
dent, 85 ſubſequent, can make a feme covert diſſeiſoreſs. Co. L. 
357. 5. 7 

Yet by an actual entry, and the proper act of the wife, ſhe 

may be a diſſeiſoreſs. Co. L. 357. 6. | | 


(*) Chat Ads of the Pusband the Ullife | 


map waive after his Death, 


I. the huſband alone make a feoffment, gift in tail, or demiſe 
for life of his wife's lands, ſhe or her heirs may avoid it by 


entry after his death. Vide ante, (K.) 
So if he levy a fine, or ſuffer a common recoyery of his wife's 
land, Vide ante, (K.) | | | 


| . i | - 80 _ 
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So if the husband and wife join in an alienation of the wifes 
land; unleſs it be by fine or recovery. Vide ante, (K.) 

So if they join in an alienation of land, of which they are 
Jointenants. Vide ante, (K.) 

So if the husband alone, or with his wife demife for life, or 
for years, the freehold of the wife, where it is not warranted by 
the ſtatute 32 H. 8. 28. the wife after the death of her huſband, 
may waive it. Vide 1 Leo. 192. Vide ante, (G. 3.) 

So-if the huſband ſeiſed for life in right of his wife, or jointly 
with his wife, commit a- forfeiture, the wife, after the death of 
her huſband, may avoid it. 1 Rol. 851. J. 52. 

So if a feoffment, gift, or demiſe be made to huſband 
and wife, the wife may waive it after the death of her huf- 
band. 
Tho' the eſtate be 3 to them by ſine. 

Zo if an eſtate be conveyed to the wife, and the huſband aſ- 
ſent to it, the wife after his death may waive it. Co. L. 3. a. 

So the heir of the wife, if ſhe die before agreement or diſagree- | 
ment to the eſtate. Bid. 

So if a term for years be granted to huſband and wife, 
the may waive it after the death of her huſband. 1 Kol. 349. 
J. 22. 

So if an obligation or recognizance be made to husband and 
wife, ſhe may waive it after the death of her husband, 
WER it will be an obligation to the husband alone. 1 Rol. 349 
5 

If the wife waives an eflate made by them during the cover. 
ture, it will be the grant or demiſe of the husband alone «j 
initio; for her waiver avoids the eltate ab initio. Sav. 112. } 
Co. 27, 8, | 
S8o if ſhe waives an eſtate made to them. 


6. 1. chat ſhe may affirm by wer Agree- 
ment * 


UT if husband and wife make a deviſe for life, or for years, 

not warranted by the /. 32 H. 8. 28. of the land of the wife, 

by her agreement to the leaſe after the death of her husband, ſr 
mall be good. 1 Rol. 349. J. 10, 11. 

And by ſuch agreement to the leaſe, ſhe ſhall have the rent te- 

ſerved. 1 Rol. 349. J. 10. | 

And the arrearages incurred in the life of her husband. 

1 And ſhe may have waſte, for waſte in the life of her husband 

av. 111. 

And a re- delivery by the vife afies the death of her husband 

of a deed delivered by her during the coyerture is a ſuſſicient cr 

Arma 
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Frmation of ſuch deed, ſo as to bind her without its being re-exe- 
cuted or re-atteſted; Coup. 201;* | 1 
And circumſtances alone may be equivalent to ſuch te- delivery, 
tho' the deed be a joint - deed by baron and feme, affecting the 
wife's land, and no fine levied. Id. 1bid.* 8 

So a wife, after the death of her husband, may agree to an 
eſtate made to her and her husband during the coverture: 


(8. 2.) The Effect of her Agreement. 


If the wife agree to an eſtate made to her during the coverture; 


ſhe ſhall be liable to all charges to which the eſtate is ſub- 
jet: As if the eſtate was granted by fine, with a render of 


a rent, ſhe ſhall be chargeable with the rent. 1 Rol. 349. 


& $9: | ENT . 3 2 

So if there be à demiſe to husband and wife, rendring 
rent, if the wife agree to the demiſe, ſhe muſt pay the rent. 
Ibid. 


So ſhe ſhall be chargeable with the arrearages incurred during 


the coverture. 1 Rol. 349. J. 20. 765 

So ſhe ſhall be charged for waſte during the coverture. 2 f. 
303. 2 Rol. 827. |. 10, 25. | 1 8 5 | 

If the eſtate be granted upon condition, the wife ſhall be ſubz 
je to the condition. Dy. 13. b. - 

So to the covenant of a leaſe. Dub. Dy: 13.6: 


(S. 3.) What ſhall be an Agreement: | 


If the wife accept rent, reſerved upon a leaſe by her and het 


husband, after the death of her husband, that amounts to an 


agreement to the leaſe. | SED 
If the wife enter, and take the profits, that amounts to her 

agreement to the eſtate made to her during coverture. 3 Co. 

26. 2 „ „ 


[If 4. by bond Fan cha to marriage with B. agrees to ſettle © 
e 


B.'s eſtate to the uſe of her and the children of the marriage, and 
then to A. 's right heirs, but B. is not an executing party: during 
the marriage, real eſtate deſcends to B. A. makes his will, reciting 
the bond, and deviſes this eſtate back to B. and gives her all his 
eſtate real and perſonal, and makes her executrix ; ſhe proves the 
will, and poſſeſſes herſelf of all his eſtate : By ſo doing, ſhe 


agrees to the ſettlement in the bond mentioned, and after her 


death it ſhall go to the children of that marriage. Archer v. 
Pope, T. 1754. 2 Vexey 523.] | Wh ns 
If the wife, after the death of her husband, take a ſecond huſ- 


band who accepts rents reſerved upon a leaſe by his wife with her 


husband, that affirms the leaſe againſt the wife for the whole 
term; for her aſſent is devolved to the [ſecond husband. Hr. 
tree F. Dy, 159. 4. 1 Rol. 475. l. 12. | 


(S. 4.) 
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6 oy What hall be a Waiver 


If the with afier the death of her husband, bn 2 writ of 
dower, i it ſhall be a walver of the _ hmited to her after mar- 
riage for her jointure. 3 Co. 27. 4 

Tho? ſhe brings dower only for a third part of the reſidue, and 
not of all the lands of the husband. 4 Co. 5.6. 

Tho? ſhe had ſecretly entred before 8 brought ; for PRES 
recovery in dower ſhe ſhall be eſtopped to ſay, that ſhe had an 
eſtate aſſigned for a jointure. R. 4 Co. 5. 

So ſince the ,. 27 H. 8. 10. The wife may waive her j jointure, 
made after marriage, by parol in pais, and accept her dower by 
afſignment in pats. 2 27. 4. 

But by /. 6. of FA ſame ſtatute ſhe cannot waive her jointure 
made before marriage, unleſs ſhe be evicted from it or any part of 
it, without fraud or covin, and in {ſuch caſe by /. 7. ſhe may be 

_ endowed of as much of the reſidue of her husband's tenements 
or hereditaments, whereof ſhe was before dowable, as the ſame 
lands and tenements ſo evicted and expulſed, ſhall amount to.“ 

So at the common law, an uſe might have been waived by parol. 
3 Co. 27.4. 


A ff > Jv 


82 = & 


(8-5 4 What not.. 


By the common Iau an eſtate of freehold could not be waived 
by bare farol i in pais. R. 3 Co. 26. a. 

Nor generally an eſtate fince the ff. 27 H. 8. 10. where the 
poſſeſſion is executed to the uſe. R. 3 Co. 27. 4. 


(8. 6.) The Effet of her Waiver. 


If husband and wife make a leaſe, and after the death 
of her husband the wife enters, it cannot now be pleaded, that 
the husband and wife dimiſcrunt. 1 Leo. 1 Vide ante, 


(G. 3.) 
a (T) hat Eſtate the Wife cannot waive. 


UT if the eſtate of a feme covert be birendaned, and a 

| feoffment, c. is made to her only, whereby ſhe will be re- 
mitted, ſhe cannot waive the feoſſment after the death of her huf- 
band. Co. L. 357. a. 

So if the diſcontinuee of the husband grant the eſtate to the 
husband for life, remainder to the wife; the wife cannot waive 
the remainder after the death of her husband, for ſhe was imme - 
diately remitted. Co. L. 358. 5. 

So if there be a e to the husband and wife in ail, re- 
mainder to A. The husband diſcontinues, and takes back an 
eſtate to him and his wiſe ia tail, remainder to B.; thougb — 

| 3 wiſe, 


- 
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the firſt, which was for the benefit of A. in the remainder. 
Hob. 255, 71. 

Vet when both eſtates are waiveable by a wife, without preju- 
dice to a third perfon, the may waive which the pleaſes, tho one 
* would make her a more beneficial eſtate than the other: As if 


1 
x- 


husband diſcontinues, and takes back an eſtate to him and his 
wife, and the heirs of their two bodies; the may waive which 
eſtate ſhe pleaſes. Co. L. 357. 4. 


bodies, the husband alone levics a fine, and deviſes to the wife 
for life; ſhe may waive the eſtate tail, or the deviſe ; for all 


of in marg. 
be 
1 0 Jn what Attions pusband and cue 


ought to join. 


wife onght to join. R. 1 Bal. 21. 
So in a right of ward. Orv. 83. 


2 fore coverture, they ought to join: As in debt upon a bond, or 


D. Ow. 82. Cro. El. 537. 


ture. Co. El. 500. 

Or upon a leaſe for life. 1 Rol. 348. J 8. 

So in an avowry for rent upon a leaſe for life, or years befor: 
coverture. 1 RA. 348. J. 8. 347. 1. 50. 

So in debt for rent upon a leaſe at will by the wife, before co- 
verture. Co. L. 55.6. 

So in trover, * a converſion of the goods of the wife before 
coverture. 


e. 1 Sid. 25. 
| Or for the labour of the wiſe dum ſola. _ 

4 In an action upon the, caſe, for ſtopping a way to the wife's 
nd 2 cloſe, before marriage. R. Cre. Car. 419. 
* So in debt for arrearages upon an account, found before audi- 
| tors aſſigned by the husband and wife to the receiver of the wife. 

_ 1 Kol. 348. J. 5. 
dt So they ought to join in actions, which ariſe during the cover- 
valve ture, if the wife might have an action for the ſame cauſe, if ſhe 
nme ſurvive. 
n 5 . =” in detinue of charters of the TW a inherirance. 1 Rol. 347. 

A 


In 


wife, in reſpect of herſelf, may take which ſhe Ty 
both the eſtates being after marriage, yet ſhe ought to take 


there be a feoffment to husband and wife and their heirs, the 


So if there be a gift to husband and wiſe, and the heirs of their 


others, who have intereſt, are barred by the fine. Dy. 3 FS 5. 


N all 6 real for the lands of the wife, the husband and 


80 in actions perſonal, for a choſe in action, due to the wife be- 
ſpecialty made to the wife before coverture. 1 Kol. 347. J. 53. 


So debt for rent, upon = lealp for years, due before the cover- 


In gſumpſit, upon a promiſe to the wiſe before coverture. 
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In trover, fora deed of rent-charge granted to the wife dum 
ſola, tho' it was loſt after the coverture. 


In an action upon the %%. 8 H. 6. for a forcible entry or de- 
tainer. Mo. 5. 

In covenant as ata of B. upon a covenant to make a an 
afſurance to B. his heirs and gw. R. 1 Rol. 348. J. 23. 
Jon. 406, 7. 

Or upon other covenant as | allgners, where the aſignment i is 
to both. R. Cro. Car. 505. 

[IF feme covert has a mill, and one agrees with busband and 
wife to grind all his corn at his mill, under penalty to be paid by 
offender to offended ; they mult join, for the action would 
ſurvive to her. Dunſtan v. Burwell, T. 21 & 22 G.2. 1 Wil 
224.] 

ö In treſpaſs for treading down the graſs of FR inheritance of 
the wife. Willy v. Thompſon, M. 1729. Bunb. 277.] 

If it be referred to a maſter in chancery to take an account of 
what is due to husband and wife, who reports the ſum due, and 
appoints it to be paid to the husband, and the defendant is com- 
mitted for non-payment, and eſcapes; the husband and wife may 


join in an action againſt the warden. Huggins v. Durham, M. 


13 E. Str. 726. 
The husbands ſhould be joined in an action, to aſſert the right 


and intereſt of their wives; as the dippers at Tunbridge-Well, 


againſt one who diſturbs them in their employment. Weller v. 


Baer, T. 9 G. 3. 2 1 . 414.] 


So the husband and wife ought to join in waſt, upon a leaſe 
for years by the husband and wife, ſeiſed in right of his wife. 
Sav. 111. 

So for a perſonal wrong to the wit, the husband and wiſe 
ought to join: As for a battery of the wife. R. Tel. 89. 
1 Brownl. 205. .1 Rd. 360. 2 Cro. 501, 538. Adm. Cre. 
Car. go. 

[But a wife living away from her husband, and married to 
another man, may ſue alone and recover, in creſpaſs for an al- 


ſault. Weſtbrook v. Strutville, H. 4 G. Str. 79. ] 


Or falſe impriſonment of the wife. 1 Sal. 119. Semb. Lane, 


53» 4+ 

Tho? a thing be added by way of aggravation, which goes only 
to the damage of the husband: As if it be added, quod negotia of 
the husband, &c. mfecta remanſerunt. R. 1 Sal. 119. 

In an action upon the caſe, for maliciouſly indicting of bis 


wiſe. Jon. 440. Vide poſt, (X). 
So in an action for a thing due to the wife, en auter droit, they 


ought to join: As if they ſue for a debt, Gc. to the wife as exe · 


cutrix, or adminiſtratrix. 

So if a debt to the wife's teſtator be paid to 4. for the wie, 
without an expreſs direction of the husband, they ought to join 
in an action againſt 4. and the husband alone cannot ſue 
money received to his uſe. R. 1 Sal, 282, 05 


kk 8 


22 
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(W) Jn what, the Pusband ſhall ſue alone. 


UT where the wife cannot have an action for the ſame 
cauſe, if ſhe ſurvive her husband, the action ſhall be by 
the husband alone. | 

As in an indebitatus afſumpſit for the labour, tc. of the wife 
during the coverture. K. 4 Mod. 1 56. K. 1 Sal. 114. 

In an indebitatus afſumpſit, upon any promiſe to the wife after 
coverture. N. cont. 2 Cro. 77, 205. 1 Sid. 25. Vi de poſt, 
(X. 

8 an gſſumgſit to the husband, in conſideration of forbearance, 
Fc. to pay a debt due to the wife before the coverture. Fer teu 
7 Tel. cont. 2 Cro. 110. Vide infra. | 

So, in an action upon the caſe for diſturbing him in his com- 
mon, which he has in right of his wife. A. 2 Bul. 14. Vide | 
Pal, (X.) 

In an action upon the caſe for words ſpoken of the wife, by 
which the husband has a ſpecial damage. 1 Sal. 206. R. 
1 Lev. 140. 1 Sid. 346. 

In an action upon the caſe for a battery of the wife, per quod 
conſortium amiſit. R. 2 Cro. 501, 502. Fon. 440, 2 Rol. 5 56. 
J. 40. K. 2 Rol. 51. 

Or, for carrying away the wife, per quod, Sc. 2 2 Cro. 538. 


Ke. Cro. Car. 90. 


[For malicious proſecution of his wife, per quod they both were 
ſeandaliz ed, and he put to erpence. Smith v. Hixon, T. 7 G. 2. 


Str. 977. B. R. H. 54. 


[In treſpaſs by the husband for hacking and entering his 
houſe, and beating his wife; the breaking and entering the 
houſe is the cauſe of action, and the beating the wife is well 
joined in the declaration to aggravate- damages. Dix v. Brookes, | 
T. 3 G. Str. 61.] | 

[In treſpaſs by husband, for entering his houſe and keeping 
him out, and taking his goods to the value, Qc. nec non de eo 
quod he aſſaulted and beat his wife, and took her goods to the 
value, &x. ad damn. tool. and tool. damages given, held good. 
Read v. Marſhall, H. 8G. Fort. 377.] 

In debt upon a bond made to the wife after the coyerture. 
R. 3 Lev. 403. D. Litt. 13. Vide poſt, (X.) 

In covenant to husband and wife, by indenture between them 
of the one part, and A. of the other part; and may declare upon 
a covenant to himſelf. R. 2 Mod. 217. 

So, in treſpaſs, ſor a treſpaſs done upon his wife's land dur- 
ing the coverture. 1 Rol. 347. l. 40. K. 1 Bul. 21. * | 
376. | 

a are for taking charters of his wife's inheritance. 1 Rol. 
347. . 32. 

In forging of falſe deeds of his wife's inheritance, 1 Rot. 


347. J. 34. 


In a rayiſhment of a ward. Nw. 82, 83. 
. In 
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wife as executrix. R. 1 Sal. 117. Carth. 462. Vide ſupra. 


band. Jos. 449. 


R. 2 Cro. 442. Per Twiſd. 1 Mod. 273. Clift. Ent. 643, 4. 


wife, may be by the husband alone. K. 2 Cre. 399. 3 Bul, 


may be by the husband alone. Dub, Cro, El. 461, 2, 
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R 10 un a&ion upon the ſt. 5 R. 2. for entry into the wife's 


land. 1 Rol. 347.1. 27. Videpoſt, (X.) Y 

In .trover, &c. for tithes ſevered from the nine parts, which b 
belong to the wife's rectory. Jon. 325. 

So, in a quare impedit, upon an avoidance. during the cover. 
ture. 1 Rol. 347. J. 30. Per Dyer Ow. 82. Co. I. 351. a, _ 
Per two J. Lit. 13. Dub. Lit. 374. Acc. 1 Brownl, 1 55 - 
2 Bul. 14. 

Or, in a darrier preſentment, Cont. 1 Brownl, 159. 

So, in debt for rent, upon a leaſe by the husband and wife af. 
ter the term expires. R. 8 Rul. 234. R. 1 Bul. 21. _ 

So, in debt, for rent incurred during the coverture, upon 2 5 
demiſe by the husband of land, which he has in right of his wife, Fr 
tho? the term continues. Vide poſt, (X. 

So, if the demiſe was by the husband and wife: Semb. 2 Bu. þ 
234. Per Tel. acc. Fleming cont. . 1 Bul. 21. Acc. Litt. 13. hr 

So, if the reverſion after a leaſe made, was granted to hul- z v7 
band and wife. R. 2 Bul. 234. : 


So an afſumpſit lies by the husband alone, upon a promiſe to 
him, in conſideration of forbearance, to pay a debt due to his 


In an action upon the cafe for maliciouſly indicting husband 
and wife; for the wife ought not to N for * her * 


(X) In what, the pusband may ſue * 
or join with his Milte. 


E T in actions for a profit accrued during the coverture, 
to the husband in right of his wife, the husband may ſue 
— or join with his wife : as, in a valore maritag ii accrued 
during the coverture. R. Ov. 82, 83, that it lies by the huf 
band alone. | 
But it is more ſure by the husband and wife. . 83. 
80 an avowry for rent of land, which the husband has in 
right of his wife, incurred during the coverture, ought to be by 
the husband and wife. 1: Rol. 318. J. 30. 347. J. 51. Vid 
Win. Ent. 952. 
Or, it may be by the husband alone. Semb. 1 Rol. J. 318. J. 35. 


Vide 2 Bro. Ent, 244. 
So covenant againſt a leſſee for years, for not repairing during 
the coverture, where the reverſion is granted to husband and 


164. 1 Kol. 360. 

Or, by the husband and wife. 2 Cro. 399. 3 Bul. 164. 

So an action upon the caſe againſt a leſſee for years, for burn- 
ing his houſe, where the husband has it for the life of his wife, 


Or, by the husband and wife. 80 


— 
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So an action upon the caſe for cutting down trees, the lops of 
which were reſerved to the wife for her life, may be by che oy | 
band alone. Semb. Cro. Car. 438. Vide infra. | 4 
Or, by the husband and wiſe. R. Cro. Car. 438. d 3 
So, in deht upon the /. 2 Ed. 6. 13. for not ſetting out 
tithes upon the land, which the husband has in right of his wife, 
they may join. R. Cre. El. 60B, 613. R. 1 IO 325. N. 
914. 
Or, the husband alone may ſue. Jenl. 
So, in action for a tort which prejudices a remedy by busband 
and wife, the husband may ſue alone, or they may join: as, in 
reſcous for a diſtreſs of a rent - charge due before the coverture, 
the husband alone may ſue; for it is a wrong to him. X. Cro. 
Bl. 459. Mo. 422. 8 
Or, they may join. E. Cro. EI. 459. Mo. 422. 
So, in an action for champerty, or maintenance in a ſuit 
againſt the husband and wife, the husband alone ſhall ſue. 2 3 N. 
63. 
Or they may join. Bid. | | 
So, in a decies tantum for embracery in an aſbſe againſt buf. | 
band and wife. Rol. 447. J. 42. 
So, there may be a ſcire facias by the husband alone, upon a 
udgment for damages by the husband and wife. 3 Lev. 403. 
So, if the cauſe of action be only commenced before cover- p 
re, and compleated afterwards, the husband alone may ſue, or | 
1e husband and wife may join: as, in trover, where the goods 
ere loſt before marriage, and the converſion was after, they may 
din. 1 Sid. 172. 1 Vent. 261. 2 Lev. 107. 
Or, the husband may ſue alone. Per Hale, 1 Pant. 261. 
Lev. 107. Per two J. 1 Sid. 172. 
So, if a woman leaſe for years, rendring rent, 120 afterwards 


ture, 

7 ſue 

Ae harry, the husband and wife may ſue for rent due after the eo- 
hab rture ; or the husband alone ſhall have debt for it. Pal. 207. 


So, where the wife is the meritorious cauſe of action, the 
sband alone may ſue, or the husband and wife may join, tho“! 
pmages only are recovered : as, in affumpſit to As wife after 
rerture for a cure, the husband and wife may j R. 2 Cre. 

7, 205. 1 Sid. 25. R. 1 Sal. 114. Per D * 250. 

Or, the husband alone may ſue. Semb. 4 Cro. 77, 205. 

r Glin, 2 Sid. 128. Vide ante, (W.) 

[In an action of covenant, for non-payment of rent of land, 

e inheritance of the wife, they may or may not join, at their 
Con. Aleberry v. Wally, M. 6 C. Str 229. ] 0 


b So, upon a promiſe to pay 84. per annum to the husband and 
; Bul, fe during coverture, they may join. | 

Or, the husband alone may ſue. | 
. So, upon a bond to the husband and wife after coverture, or 
burn- a So ns by berſelf, they may join. Lit, 13. Semb. 
vile, er 39 


Or, the husband alone may ſue. 2 Mod. 217, 1 Ver. 396. 
13. Vide ante, (W.) | NO, 
$0, 


% 
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So, if there be an award to pay ſo much to the huſband, and 
ſo much to his wife, they may join for the money * to the 
wife. 

: Or, the huſband alone may ſue. Lit. 13. 
Zo in an action for a tort 2 the coverture, if it ma: be to 
the damage of the wife, if ſhe ſurvive, as well as of the huſ. 
band, they may join, or the huſband ſhall ſue alone: as, in treſ- 
paſs for cutting down trees upon the land of the wife, the huſ- 
band and wife may join. Vide ſupra. Vide 1 Rol. 348. J. 18. 

Or, the huſband alone may ſue. Adm. 2 Vent. 195. 
In an action upon the ff. 5 KR. 2. for entry into the wife s land, 

| they may join. 1 Rol. 348. J. 20. 

* Or, the huſband alone may ſue. 1 Rol. 347. J. 28. Vid 

| ante, (W. ) 

So, in an aQion upon the caſe for topping a way to the land 
of the wife they may join. R. Cro. Car. 419, 

Or, for incloſing land in which the wife has a common. 

Or, for not grinding at his wife's mill. 

Or, in theſe caſes of ſtopping the way, incloſing tex common, if 
or not grinding at the mill, the huſband alone may ſue. Vit 


ante, (W.) 
So, in a clauſum ſregit upon the wife's land, they mw join, 
Dub. 2 Vent. 195. 


Or, the husband may ſue alone. 2 Vent. 194. 
So, for a wrong founded upon one intire record againit both 
they may join, or the huſband alone ſhall ſue : as, in an ado 
upon the caſe in nature of a conſpiracy, for malicicuſly indidiny 
_ and wife, they may join. Per Croke, Cro. Can, 551. 
on. 440. 
5 — = huſband alone ſhall have it. Semb. Cro. Car. 553 
S8o, for a malicious preſentment in the ſpiritual court. H. 
2 Cro. 355. | | 


(*) * Attions Hall be againſt Þusban 
d Wife, 


'CTIONS real, for the land of the wife, ought to he 
gainſt the huſband and wife. 

So debt for rent upon a leaſe for life, or years, made v 
huſband and wife, ſhall be againſt both. 1 Rol. 348. J. 45, 
So, an action for a tort, done by the wife after marriage, 
be againft huſband and wife: as, rover, upon a converſion 
the act of the ſeme covert only. 1 Rol. 6. J. 10. R. 1 Leo. zu 

An action upon the caſe againſt huſband and wife lies f 
retaining his ſervant; for the reception of another s ſervant in 
their cuſtody, is a tort. Semb. 2 Lev. 63. 

So an action which charges the huſband for an act of his u 
done before coverture, ſhall be againſt both: as, trover, upoo 

_ converſion by the wife before marriage. Co. L. 351, 6. 
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hid. +. | | | 5 
So, debt for rent upon a leaſe at will to the wife dum ſola. 


Ibid. 


to Or, upon a leaſe for years, where the rent incurred before 
f- coverture. Mod. Int. 162, 115. . | 5 
l. But au action for a ton, done by the huſband and wife jointly, 


ſhall be againſt the huſband alone; for the whole ſhall be in- 


Vide in Pleader, (2 A. 2.) | 

So an action upon an afſumpfit by huſband and wife, againſt 
both, is bad; for guoad the wife, the promiſe is void. Pal. 313. 
Tho? it be for veſtments bought by the wife. R. 4 Leo. 42. 


ring the coverture, upon a leaſe to the wife dum ſola. Tho. Ent. 
117. TS | SEEN X Bi 

Or, upon a leaſe which the wife has as executrix, or admini- 
ſtratrix. Tho. Ent. 117. | | 5 

If an action be brought by, or againſt husband and wife, 


rror; or it may be moved in arreſt of judgment. 
So, if it be by huſband and wife, for a matter in which they 


both, ue alone. Vide Aim, (G.) bg | 
clio So, if it he againſt husband and wife, for a battery by both, 


nd the huſband is found not guilty, the action fails; for the 
huſband ought to be joined only for conformity. R. Tel. 106. 
L. cont. 1 Vent. 93. R. acc. 1 Prownl.- 209. | 
Bur, if there be an action by husband and wife, for a batter 


attery of her husband,) and as to the husband, the defendant 


. 2 Vent. 29. 2 Cre. 665. Vide Adtion, (G.) 
So, if the damages are found ſeveral for the battery of the 


ze damages for his own battery. R. 1 Vent. 3238. 
So, if there be an action by huſband and wife for a battery of 


er, and the defendant is found mt guilty of taking the goods. 


nade 0 nt. 1- Lev. 3. Vide Action, (G.) 

45, *If a writ be ſued out againſt both husband' and wife, on 
ge, (bal hich the wife is arreſted and aon eff inventus returned as to the 
hon h band, the wife ſhall be diſcharged out of cuſtody. 1 Term 


p. 486.“ | 
lies b If husband and wife are arreſted for debt of wife dum ſola ; 
vant il th put in bail above, and both rendred in diſcharge, ſhe ſhall 
diſcharged on ſuperſedeas on common appearance. Barnes 96.] 
[ Where both are in cuſtody in execution, ſhe ſhall not be 
-, open charged, when on meſne proceſs ſhe ſhall, on common bail, 
en ſurrendered in diſcharge of bail after judgment, and not 
. 5 charged 


Or, detinue for goods taken by the wife before the coverture. 


tended to be the act of the huſband : as, rover of goods, and 
converſion to their uſe. R. 1 Kol. 348. /. 37. K. Pal. 343. 


So, debt lies againſt the huſband alone, for rent incurred du- 


here it ought to be by, or againſt the huſband alone, it will be 


dught to join, and alſo for a matter for which the huſband ought to 


f both, (which would be bad, for the wife cannot join for the 


3 found not guilty, it will be good. Per Bridg. Hard. 166. 
uſband and for the hattery of the wife, and the huſband releaſe _ 


de wife, and taking the veſtments, or goods of the huſband with _ 


RE 
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e in execution, ſhe ſhall. Anon. T. 10G, 3. 3 Wi 
124. 


„(2) Chat Attions the Dusband tall have 
by his ſurviving. 


F a feme covert die, * the husband ſurvive, he ſhall haye 

an action for any thing incurred during the coverture, as, 
the husband ſhall have debt after bis wife's death, for rent incur- 
red to the wife during coverture. 1 Rel. 352. . 

So, if the wife had a manor, the husband, . her death, 
ſhall have debt for a relief, which fell during the co verture. 
1 Rol. 352. l. 11. 

| $0 he ſhall have a raviſhment, or an ejectment of a ward, of 
which he was ouſted in the life of his wife. 1 Rol. 352. J. 8. 

So, if the wife has judgment dum ſola, and thereupon the 
husband and wife ſue out a ſcire facias and have judgment, but 
before execution the wife dies, the husband, who ſurvives, ſhall 
have a ſcire facias upon it. R. 1 Sal. 116. Shim. 682. | 

So the husband alone may have debt upon it. 3 Med. 189. 

So, by the /. 32 H. 8, If the wife has a rent - charge for life, 
WD is in arrear before, and after the coverture, the husband 
{urviving ſhall have debt for all the arrears. R. 1 Aud. 47- 

But, if husband and wife recover a judgment in debt, in right 
of the wife, as executrix to . and the wife dies; the husband 
ſhall not have execution upon this judgment, tho? he be privy; 

bor the debt belongs to the ſucceeding executor, or . 
of 4.” R. 2 889. J. 10. 


(2 A.) What, the Wife, if the ſurvives. 


O, if husband and wife recover in a real action, in ne of 
J the wife, and the husband dies, the wife —_ have execu- 
tion, and not the executor of the husband. 

So, if they recover in a quare impedit, and the wed dies 
the wife ſhall have the writ to the biſhop, and execution for the 
damages. 1 Rol. 889. J. 50. 

So in an aſſiſe, or other real action, if tis husband and wh 
recover, and the husband dies ; the wife ſhall have execution 
for the damages, as well as for the land. 1 Rol. 889. J. ut. 
C0662: 

hs after a judgment by el and wife, if the husband 
dies, the wife ſhall have an attaint. 1 Kol. 889.1. 45. 
And if ſhe recovers, ſhe ſhall have execution, bad the dama- 
ges were paid by the husband.  7b:d. 

So, the wife ſurviving, ſhall have 8 fir a creſpaſs upon 
her land during the coverture. R. Pal. 

Ot, for a treſpaſs, part in the life of the husband, part after- 
wards. id. 
h | | 1+) 


fe 
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B. at tions all be ainſt the Hut 
0 ) eat band ltr 3 


F a woman, leſſee for life, takes hnckeck, and, 5 the huſ⸗ 
band ſhall be charged for rent incurred during the coverture-; 

for he takes the profits of the land out of which the rent iſſues. 
1 Rol. 351. J. 35. ; 

So, for rent incurred during the coverture, upon A leaſe for 
yeard R. Ray. 6. 1 Lev. 5. 

So, if the 2 after the death of his wife, ads to 
pay for goods ſold to her as a feme ſole trader, he ſhall be charg- 
ed; for be is intitled to adminiſtration to her. R. cont, Sho. 


18 

. if the huſband and wiſe, upon paymeut of a _ in groſs, - 
undertake to diſcharge an annuity to the wife, and the wife die, 
an afſumpfit lies upon this promiſe againſt the nn leren, 
R. Fal. 312, 313. 

If there be judgment againſt husband and wife upon a bond of 
the wife, who dies before execution; the huſband ſhall be * 
ed. Agr. 1 Sid. 337. Lut. 671. 

So, if there be judgment againſt an husband and wife execu- 
trix, or adminiſtratrix, upon a devgſſavit during the coverture, 
and 7 * dies, the husbänd ſhall de charged. Cro. Cur. 519. 
K. 1 7. 

© ra. de jdgtent againſt the wife dum ſola, and a ſcire fa- 
cias upon it againſt husband and wife, and judgment, bur before 


execution the wife dies, Jet a. ſeire facias afterwards lies a againſt 


the husband who ſurvives. R. 3 Med. 186. 1 Sal. 116. Lur. 
671, Carth. 30, | | 


(2 Ei ) What not. 


Bere ab all not be charges after the 4 of his 


wife, for a debt due from the wife before coverture; for it 
was only in action. 1 Nad. 351. J. 40. 
So, tho' there was judgment againſt a woman dum ſola, who 


| afterwards takes husband, and dies, the husband ſhall not be 


charged upon this judgment. Agr. 3 Mod. 186. 

So,..if. there be judgment againſt an husband and wiſe, as e- 
ecutrix, ut de bonis teflatoris, and upon a feri fucias thereupon, the 
ſheriff returns a . eee and the wife dies before judgment 
againſt them de bonis . = 5 ſhall not be charged. 
Dub. I Rol. Salty; of Med. 189. f 2 | ? 

So, if a feme executrix, or . takes husband, and | 
they commit aidevaſiavit, but the wife dies before judgment againſt 
them, the husband ſhall not be charged. C/o. Car. 5 19. 2 Ver. 
118. Vide Chancery (2 M. 8.) 

So, if the husband of a leſſee for life does waſte, and rt 
dies befate a recovery againſt them, the husband ſhall not be 
charged. 1 Rel. 351. LL 41. D. Lui. 974. | . 

„Vor. II. 1 | | So, 


common barretor is a common quarreller i in his own n cf 
Lide Main | 


BARON AND-/FEME _ : 


So, if there be judgment againft husband and wiſe as execy- 
trix, and the wife dies, debt does not lie againſt the husband 
upon a ſuggeſtion, that he converted che n of the teſtator to 

his own proper uſe. R. Lur. 674. 

So, if there be a decree in equity againſt an husband and wiſe 
executrix, to be paid out of the aſſets of the teſtator, and the 
wife dies, there ſhall be no execution againſt rhe husband, with- 
out reviving againſt the adminiſtrator de bonis non, 1 15 Ve. 


195. 
(2 D.) Pleading by Dusband and Wife, 
OW husband and wife ought to plead in an action by, or 
againſt them. Vide in Pleader, (2 A. 1, &c.) 
If husband and wife are ſeiſed, they ought to plead, that thy 


are both ſeiſed in jure uxoris, and not, that the huſband is fee 
Vide Pleader, (2 A. 1 6 


Then Coverture hall be pleaded 1 Abate 
ment. 


Vide A E. 6, 11. F. 2 DY . + 
As to Suits and other Matters in Equity, 
ui Chancery, (2 M. 1, &c.—3 Z. 1, &c.) 
Appearance in Actions againſt pus band and 
04, eee 
| Vide Prader, G. "> | 
Beceipt of the One e of Fe os 


4 


. — 


bid. kh (A. 3.—B. 1.) 
** a Bankrupt, (D. Ty 11.) 


B A R R E T. K v. 
(A) VBarretor; ; Who wall be. 


R. 8 Co. 36. 5. 0 
So, a common exciter, or maintainer of quarrels; 0 or ig in 
courts. Co. L. 308. 2. 
Whether they are courts of _—_— or not of record. Go 4 


368. a. 
1 0 05 


BARRETR Y. 


Or, in the country : as, if he move or maintain affrays, c. in 
his own cauſe, or between others. Co. L. 368. a. R. 8 Co. 


36. 6. 
goods in controverſy. K. 8 Co. 36. 5. Co. L. 368. a. 


If he maliciouſly purchaſe a ſuplicuvit for the peace, to en · 


force a compoſition. 8 Co. 37. B. 


If he invent, or diſperſe falſe rumours, whereby diſcord ariſes, 


R. 8 Co. 36. b. Co. L. 368. 6. 

Tf a man commit common barretry, he ſhall not be excuſed, be- 
cauſe he is a common ſollicitor. R. 1 Kol. 355. I. 25, 
| mY that he is a counſellor at law. 3 Mod. 98. 


(BY Who not, 


ber of his own ſuits againſt others ; for, if he 3 no cauſe 
of action. he ſhall pay coſts. R. 1 Rol. 355. 26. 
So it is not barretry, if a man ſolieits ſuits without * {f 
he * not know, that there was no cauſe of action. Her . J. 
08. 97. 
If he ſpends money in the lawful ſuits of another.” 3 Mad. 98. 


(c) Jndiftment for Bartetry, 


BY the . 34 Ed 3. 1. and bs 5 1 55 of peace have 
authority to reſtrain barretors. Vide Tuftices of Peace, (B. 29.) 
And that, hho any ſpeoial cem ion of ayer and terminer. 
K. 2 Cro, 32. Tel. 46. 


And therefore, an indictment for barretty will be wood, ras | 
Juſliciarlit ad pacem, without ſayings nec non diverſas felonias a audi- 


end”, c. K. 2 Cro. 32. Tel. 46. R. cont. 2 Rol. 151. 

80, an indictment contra formam flatuti, tho the ſtatute of 
34 2 3. does not make the offence, but directs the puniſhment. 
F. Cro. El. 148. R. Cro. Car. 340. 

The indictment ſhall ſay, communis barrefator. 1 Sid. 282. 

For, communis vicinorum or, is not good. R. 1 1 282. 
R. 1 Lev. 299. 

Nor, communis deceptor. R. Mod. Ca. 311. 

So it mult ſhew the place, where he was a a barretor. R. Jae: 
194. K. Pal. 450: 

But the indictment need not ſhew in-whar inſtances he is @ 
darretor. R. 2 Cyo. 527, | 

Vide Maintenance. . 


If by force, or craft, be gain the poſſeſſion of the lands, or 


UT i it will not be barretry, if aman otbſcutek an !oßoite num- Z 
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AT & 4, 


0. abo all be. 


/ Baſtard i is every one e born od lawful matrimday, *Ca L 


244- 4. 


o' matrimony be afterwards ſolemnized between the x parties; 24 
for in ſuch caſe he is a baſtard by the common law, tho? he be * 
mulier by the civil law. 1 Rol. 357. J. 47, 50. 359. J. 30, 37. L. 
So, if a man marry a ſecond wife, the firſt being alive, the ; 
iſſue between them will be baſtards ; becauſe the ſecond marriage the 
is void. 1 Rol. 357. J. 40. mJ 
So, if a man marry, and be afterwards divorced a vinculo, the if ! 
iſſue between them born before, or after the divorce, will be 355 
baſtards. 1 Rol. 359. J. 35, 360. G. Vide Baron and Fen, n 
5 12 inpolfblliry of that 
2 man marry, who has an apparent ity o 
creation, and his vile have a child, * ber ed; 7 1K 
the husband was an eubuch. 1 Rol. 358. L 5. 1 
If the husband was but ſeven, or eight years old. Co, L. 244. con! 
a 1 Rok 359. I. 1 10. 1 Ke 
If the husband was not within the four ſeas for ſuch time as A 
that it may be his iſſue. 1 Rel. 358. J. 40 10 50. Sal. 122. N dray 
Sal. 484. 5 Mod. 420. Bard 
[The old doctrine of the father's being vithia the four ſeu Se 
ſhall not take place; and if it be ſhewn there is no acceſs, the iſſue Orc 
are baſtards. Pendrell v. Pendrell, H. 5 G. 2. Str. 925. Rex", for h 
'Bedall, T. 10 G. 2, Str. 1076. B. R. H. 379.] and | 
38o, if the husband and wife are divorced a menſ | & thoro, and Ti 
the wife, during the ſeparation, has a ehild, it will be a baſtard, 227. 
unleſs mutual acceſs be proved; for obedience to the ſentence the p 
ſhall be intended. R. 1 Sal. 123. 80 
So, if there be a ſeparation by conſent, and the j jury find. that with 
: ho was no acceſs between the husband ood wife, the iſſue born Pal. 4 
vill be a baſtard, tho” prima facie acceſs ſhall be intraced, ll the So, 
' contrary be found by verdict. 1 Sel. 123. can b 
[Where acceſs muſt be preſumed, yet evidence may be gives for th 
of the husband's inability to get children. Lomax v. Holmdes, child. 
M. 6 G. 2. Str. 940.] grave 
*And where it is found, that ths unden had no oaccels, there So, 
is no pre ſumption of legitimacy, Str. 51. death 
So, if a child be born ſo long after the 44 of the husband, accord 
that i it cannot be his iſſue, it will be a baſtard. 1 Kol. 3 $6. J. 10 357+ 
40. Vide peſt, (B.) If 
[The ſole evidence of the mother, a married woman, ſhall not ſhall b 
be admitted to baſtardiſe her child. Rex v. Reading, A. 8 G. 2 oF 


B. R. H. 79. Rex v. Rook, M. 26 G. 2. 1Will, 340. 
| But 


— 


— 


1. A r 


But ſhe may prove the criminal converſation, and if the want 
of acceſs is proved by other witneſſes, that will be ſufficient. 
2 1 


0 Who not. 


UT, S a child born within nba is not a 
baſtard, if the husband was within the four ſeas. Co. L. 
he it was born within a eek] or a day aſter marriage. | Co. 


L. 244.4. 1 Rol. 358. l. 10. 359. J. 45. 
Tho' the wife was big with child by A. and marries 2. and | 


then the child is born. 1 Rol. 358. J. 20. 

Tho' the wife elope, and cohabit with a ſtranger in radubiry; 

if 88 be within the four ſeas. 1 Rol. 358. J. 25. yo. 
but By "a 

uo: —— wife cohabit i in . country, and there take aſe. 

cond husband and have a child by him, it is not a baſtard, but it 

ſhall be the child of the firſt busband by intendment of law. 

1 Rol. 358. J. 35. 

Tho? the wife was præcontracted, or within the degrees” of 
conſanguinity, or affinity, if the be not afterwards divorced. 
1 Rel. 357. I. 42, 45. 

And after the death of the parties, the marriage cannot be 
drawn in queſtion to baſtardiſe the iſſue. 1 Rol. 360. Fl. Vide 
Baron and Feme, (C. 6.) | 

So, if a man have a child by a ſecond wife, tho' he was di- 
rorced from his firſt for impotence, the child ſhall not be a baſtard; 
for he may be habilis & inhabilis N temporibus. Vide Baron 
and Feme, (C. 3.) N 

Tho the divorce was propt Nur impotentiam. E. Me. 
227. unleſs the diyorce * annulle by ſentence in the life of 
the parties. 1 And. 105. 2 Leo. 169 

So a poſthumous child ſhall not 5 a baſtard, if he be born 
within 40 weeks after the death of the husband. Co. Z. 123.6, 
Pal. 9. Godb. 281. 

So, if it be born within a few = after the 40 weeks, if it 
can be proved, by circumſtances, to be the iſſue of the huſband ; 
for the law does not appoint any certain time for the birth of a 
child. R. 1 Rol. 356. J. 10. 2 Cre. 541. Pal. 9. Wide Har- 
grave and Butler's notes to Co. L. 123. 3. 

So, if the wife marry a ſecond husband, preſently after the 
death of her firſt, it may be the child of the one, or the other, 
according to the circumſtances of the caſe, Co. L. 8. 1 Kol. 
357. I. 30. Pal. 10. 

If born above 40 weeks after the death of the firſt bueband; i it 
ſhall be the child of the ſecond husband. Pal. 10. 

If within ſeven months after the death of the firſt husband, it 
ſhall be the child of the al husband. 


(C) 
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mate, and not a 
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© The Uarit de Veitre inſ piciendo. 5 


F there be a queſtion, whether a woman be - enſeint at the 


death of her husband, the true heir, to whom the land de. 
ſcends, he may have a writ de ventre inſpiciendo. Reg. 25 a, 
Co. L.8. b. 
And to obtain it, he ſhall make a ſuggeſtion i in chancery. 1. 
The writ commands the ſheriff to impannel a jury of women, 


to ſearch whether ſhe be enſeint, Mo. 523. Cre. El. 566. Ry. 


227. à. 

If the twelve women give a verdict, and return, that the vo- 
man is enſeint, another writ ſhall go, commanding, that ſhe be 
ſafely kept, Oc. and duly inſpected by the women, who. myſt be 
preſent at her delivery. Cro. El. 566. 


But an heir apparent ſhall not have a writ de ventre 2 | 


Ea. L. 8. ö. 
And if the woman marry after the death of her husband, ſhe 


ſhall not be taken out of the cuſtody of the ſecond husband, if 
he gives a recogniſance, that ſhe ſhall not be removed, and tha 
ſome of the women ſhall daily inſpect her. 2 Cro. 686. 


(D) Baſtardy. 
(D. 1.) When it ſhall be pleaded. 


N a real action, where the demandant makes title as heir; 25 

; in aiel cofinage, Wc. the terant may plead, that 12 demand: 
ant is a baſtard, generally, Raft. 29. 6, 

So, in a writ of entry. Raft. 279. 6. | 

So he may ſay, that ſuch an one, through whom the FROM 
claims, is a taflard. Raff. 105. a. 

Sp, where the defendant makes title as heir, the plaiatiff may, 
by his * lay, that the 6 wagons is a __— Raft. 34 
b. 315. 4 

85 the defendant may plead baſtardy ſpecially ; as, #hat he ca 
born before efpouſuls, and fo a baflard. 2 Rol. 586. J. 20 

* 22 he was born of a ſecond wife, living the firfl. 2 Rol 

86, J. 8 
I, So, that there 3 a 35 a vinculo, and ſo he is a baflar. 
2 Rol. 586, J. 3 
Joo baſtardy Pleated, the Pw may ep that he is legit 


af{ard, Rap 29. 2 
D. 2.) How tried. | 

Special baſtardy ſhall- be tried by the country. - 2 Rol. 534. 
J. 35. 586. J. 7, 20. 3 Leo. 11. 


So, general baſtardy, where it is not directly in iſſue. 2 Rol. 
584. . 31, 35, 17. Vide ü (A. 3.) 0 
1 


A 


Or, 


ES FN 


"I 
BASTARD 


or, if it be alledged in a dead perſon, or a ſtranger to the 


action; for it is not reaſonable, that a man, not a party, ſhould 


Leo. 


So, ie it be alledged i in an infant piaiatiff, or defendant. 2. 


Rol. 584. J. 38, 47. 586. J. 40. 
* py be pleaded i in abatement. 2 Rol. 588. J. 12. 


So, in an action for ſlandeting him with the name of baſtard, 
if the defendant juſtifies, it ſhall be tried by the country. 2 


Rol. 586. J. 25. Hab. 179. 
But regularly, general bitardy ſhall be tried by the certificate 


of the ordinary. 2 Ral. you: 3 7 Ret. 3617. J. zo Vide 


certificate, (A. te) 


In a perſonal plea, as well as. in a ond: 2 Rol. 865. l. 36. 


1 Rol. 361. J. 45. 
If iſſue be joined upon vaſtardy, before a writ to the biſhop for 


trial, proclamation ſhall be made in the ſame court, 1 Ra. 367. 
J. 35. Raft. 29.9. Byihefl. 9 H. 6. 11, 
And afterwards the iſſue ſhall” be certified into the 3 
where proclamation ſhall be made once in every month for three 
months, whereby all perſons may have notice to attend the bi- 


By the /. 9 H. 6. 11. Raft. 29. B. 1 Rol. 361: 3 
And by the ſame ſtatute, the - ia; ſhall certify the 


court of ſuch proclamations in chancery made, and thereupon a | 
proclamation ſhall be made de novo in the ſame court. Raft. 29. 5. 


1 Rel. 361. J. 3 39- 

And then a writ ſhall be. directed to the biſhop to _ baſ- 
tard, or not. 1 Rol. 361. J. 31. Raſt, 105. 5. 

The biſhop cannot make a certificate of baſtardy, but upon the 


king's writ to him directed. 1 Ret. 361, /. 31. Vide Cerii ere, | 


(A. 5.) 
Ang upon ifſue joined, and e to him. 1 Rod, 361. 


1 he biſhop returns the writ with his certificate, 3 Rol. 592. 


J. 20. Raſt. 105. b. 


The certificate ought to be poſitive. Vide Pleader, (2 Y. 10. ) 


Vet if he certifies, that he is a baſtard, prout per inquiſitionem 


abbis conſtat, it is ſufficient. 2 Rol. 591. J 47. | Raſt. 105. b. 


That he was born in lauful ele tho“ he does not ſay 
expreſsly, that he was a mulier, 2 Rol. 591. J. 30, 


So, if he ſays, that he was a baſtard ; tho“ he * Sch adds 


matter, which thews him to be a mulier, R. 2 Rol. 592. J. 35. 


The certificate muſt be under the ſeal of the ordinary, and not 


of his commiſſary. 1 Rol. 361. J. 52. 


And if it be in vacation, under the ſeal of the guardian of the 


ſpiritualties. 2 Rol. 592. J. 22. 


And the guardian cannot delegate the e to another. R. ; 


2 Rol. 592. l. 25. 


Tne certificate of the ordinary, in caſe of en is ſinal. 
I Rol. ng AM. N 


And 


be concluded by a e trial. 2 Rel. 584. J. 25, 30. 3 
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. if che ordinary certify a man, who is a party to the iſe 
to be a baſtard, and there be, judgment given upon it, it tall * 
peremptory to him for ever. 1 Kol. 362. Fan 
And he can never have a writ to certify it again. 

F it be in a perſonal, as well as in a rea] action. 1 Bil 

62. J. 2 
But a S that he is a lers i is not peremptory ; ; for 


he may be a baſtard by the common law, tho? he be a le by | 


the civil law. 1 Rol. 362. J. 5. 
So, if he be certified to be a baſtard, it is not peremptory, uns 


leſs judgment be afterwards given. 1 Rol. 362. J. 33. 
Or, if the plaintiff afterwards be nonſuited. 1 Rel, 362. J. 3 5 
Otherwiſe, if the writ abates by the death of bim who is found 


baſtard. 1 Rol 362. J. 38. 
So, if a ſtranger be found a baſtard by the country, it is not 


peremptory.. Rol. 362. fl. 3. 

Far may be tried by the e after the death of the 
baſtard. 

So, aſter the death of the father and mother, tho! they coha- 
bited as husband and wife in their life time; for the rule, that 
none ſhall: be baſtardized after his death, extends only to the caſe 


of lere eigne & mulier Nile. K. 1 Sal. 120. 3 ley: 439% 


(8 cuben a Baſtard wall take an State 
and when not. | 


| Baſtard is nullius filius. Co. L. 123. a. 


But chis applies only to the caſe of inheritances. 4 


1 Rep. 101.“ 


And therefore, if land be limited zo the * of a man for li 2 ak | 


af ereards to the eldeſt ſon of B. A baltard of B. __ he be the 
eldeſt ſon, ſhall not take the remainder. Vide Co. L. 


- Bo, if it be limited 70 the 3 of B. upon the Ih of "of 


88 Co. L. 3. b. 2 Kol. 
"Or, to the eldeſt male iſſue of B. 8 the body of C. be i legiti- 
mate, or illegitimate. Co. L. 3.6 
Or, tu the eldeſt ſue mate of B. upon the body of C. legitimate, or 
"legitimate, fo that it be reputed the eldeſt iſſue of B. upon the body of 
C. for he cannot have a name by reputation at his birth; and if 
he does not take it at his birth, he never ſhall rake it; and there- 
fore a baſtard cannot take a remainder, limited beford his birth. 
Cs. L. 3. b. Cro. El. 5 10. cont, in the ſame caſe, 2 Rol. 43. 
J. 45. Me. 430. ide Hlargrave's notes to Co. L. 3. B. 1.“ 
Tho' B. and C. intermarry after the baſtard born, whereby he 
is a * by the civil law. Co. L. 3. 6. 
So, if there be a grant % 4, the ſon of B. and A.is a baſtard, 
it will be void. 2 Rel. 43. J. 40. 
So a baſtard ſhall never take by deſcent. Vi de Deſcent, (C. 12.) 
So, if a man covenant to ſtand ſeiſed 40 the uſe of his baſtard ſon, 
it will be void wyhout any expreſs e conſideration 1 for the baſtard 
is 


. — 


is not his ſon but a ſtranger. K. Dy. 374. 3. Co. L. 123. a. 
2 Rol. 785. J. 25. ; . e ou 
Tho it ſays, in confideration of love to B. his reputed ſon. R. 


2 Kol. 785. J. 30. 


| So, if the father had conveyed lands in chivalry to his baſtard, 


it was not void for the third part, within the ſtatute 32 H. 8. 1.3 


for a baſtard is not the ſon, or child of any one. R. Dy. 296. 5. 


313, 3. 345. a. Co. L. 123. B. 78. 4. hs 2h 30 
But when a baſtard has obtained a name by reputation, he may 
take, by purchaſe, an eſtate granted to him by his name of re- 
utation. Co. L. 3. 6. | | | 

| And therefore, if an eſtate be granted, or a remainder limited to 


the ſon or iſſue of A. the baſtard ſhall take, when he is reputed by . 


ſuch name. Co. L. 3. b. 2 Rol. 44.1. 5, 10, Adm. 1 Sid. 194. 
So, if the mother deviſe goods 10 all her children; a baſtard 
child ſhall rake, Mo. 10. | 5 


So, if the father do ſo; for he may take by deviſe, tho” bot by 


grant. E. Mo, 10. 


A baſtard may purchaſe to him and his heirs generally, tho' he 


can have no heir, but the iſſue of his body. Co. L. 3. 5. 


() Außen the Poſſeſſion of the Baſtard Eigne 


binds the Mulier, 


GO, if a bafland eigne, who is a muber by the ſpiritual law; en-. 5 


ters aſter the death of his father, and continues in poſſeſſion 


for his whole life, without interruption, and dies ſeiſed, and his 
ſon enters; by ſuch deſcent the mulier puiſne ſnall be bound for 


ever. Co. L 244. | | "TB 
So, if the mulier enter upon the baſtard, who afterwards re. 


covers againſt the mulier in an aſſiſe, and dies ſeiſed; for, by the 
recovery, the interruption was avoided, Co. L. 245. 6. 


So, if the-baſtard die ſeiſed, and the multer puiſue enter before 


the heir of the baſtard ; for the deſeent binds him, not the en 


of the heir. Ca. L, 244. a. | 
If the baſtard die ſeiſed, and his wife is afterwards endowed, 
Co. L. 244. a. 7 ; 
So, if the baſtard eigns enter into religion. Co. L. 244. a. 


Tho? the deſcent was of ſervices, reverſion; &c. Co. L. 244. a, 


Tho' the mulier was a feme covert. Co. L. 244. a. 
Tho' the mulier puiſus was an infant at the time of the deſcent. 


Co. L. 244, a, Dub. Pl. Com. 372. a. 


Or die, his wife privement enſeint, and then the baſtard dies 


ſeiſed. Co. L. 244. a. . | 
So, if the baſtard eigne and mulier puiſne enter as parceners, and 


the baſtard ſiſter dies ſeiſed. Co. L. 244. 4. 


But if a baſtard, who is not a muller by the ſpiritual law, en- 


ter, his dying ſeiſed, and a deſcent, do not bind the mulier puiſne. 
Co. L. 244. 6. ; $327 4 $44 

So, if the king ſeizes for a contempt of the father, or upon an 
office which finds the mulier heir. Co. L. 24 . 
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So, if the mulier puiſne enter upon the baſtard, tho he after. 


wards re-enter by diſſeiſin, and die ſeiſed. Co. L. 245. a. 


So, if the guardian of the mulier, or any by his command | 


enter. Co. L. 245. a 
So, if the baſtard die, his wife privement 30 tent, and the mulicy 


pui ſne enter before the birth of the child. Co. L. 244. 4. 


So, if the baſtard die without iſſue, and the lord by eſcheat en- 
ters; for there muſt be a deſcent. Co. L. 244 4. 

So an entry by the baſtard eigne, a dying ſeiſed, and a deſcent 
of an eſtate tail do not bind the mulier put Ye. *. L. 143. b. 


0 ) Chen a Baſtard wall be maintained. 
| (. 1.) By the Pariſh. e 


BY: the . 18 E 3. two juſtices of the peace cane quorum) 


next to the pariſh' church where a baſtard is born, ſhall take 
order-for the punithment of the mother, (who, by. he ſt. . Fac. 4. 
if the baſtard may be chargeable, Sc. ſhall be ſent, for a year, to 
the houſe of correction, and, for the ſecond offence, *till ſhe find 
ſureties for her good behaviour, and of the reputed father, and 
for relief of the pariſn in part, or in all, and keeping of the 


baſtard, by charging the mother, or reputed father, with a 


1 payment, Ec. 

But Loch jultices muſt be preſent at the ſame time and place, 
when a woman is examined and committed We: not ; Shavog 2 
child. 2 Bl. Rep. 1017.“ 

Before this ſtature, (and ſince, where there is no order of 
joſtices,) the pariſh in which the baſtard was born without fraud, 
muſt maintain it *rill it gains a ſubſequent ſettlement. Per Foner, 
2 Bul. 349. Per two F. of Mie. 2 Bul. 350. Acc. Mod. 
C. 213. 

But, if the inhabitants of B. remove a woman Wich child to 
the confines of T. where ſhe has a baſtard, 7. ſhall-not maintain 
it, but B. for it was a fraud i in the inhabitants of B. Per Font, 


2 Pul. 349. 


If a woman with child be ſent by the pariſh of B. to an houſe 
of correction in J. and ſhe is there delivered of a baſtard, 7. ſhall 


not maintain it, but P. 
So. if the be ſent by order of two juſtices to J. as her laſt ſet- 


tlement, where ſhe has a baſtard, but the order, _—_ appeal to 


the quarter ſeſſions, is reverſed. K. 1 Sal, 1 $38 

Ita woman with child of a baſtard be removed, and privately 
return, the ſettlement of the baſtard is where ſhe was ſent. 
Sor. 47 76. * 

The baſtard of a certificate perſon is ſettled where born. 


Ser. 1168. Bur. Fel. Ca. 25, 187, 264.“ | 
*The mother of a baſtard way retain it with her till the _ of 


frees N one ſettled in a different pariſh. Sef; Ca. vol. 
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But the pariſh in which it is ſettled muſt maintain it notwithe | 


| ſtanding, Caldecot 6. Doug. 7.“ 


[By ſtar. 13 E. 3. c. 82. baſtard born in lying: in hoſpital, ſnal! 


be maintained by the mother's pariſh, which ſhall pay for remov- 
ing mother and child thither, if within 20 miles.] - os 


8. 2.) By Order of Juſtices of Peace. 
By the /. 18 El. 3. an order for maintenance of à baſtard, 


| muſt be by two juſtices next to the pariſh church where it is born, 


- * 


quorum unus,) Fe. 


all that two juſtices could do by the ft. 18. El. 3. * 
And thercfore now, the quarter ſeſſions may make an original 
order, as well as upon an appeal from an order of two juſtices; 


and in both caſes the order of ſeſſions is final. R. Cro. Car, 341, 


350. 2 Bul. 355, Pridgeon, 2 Bul. 343. Cro. Car. 470. 
Jon. 330. 4 e | 
7 A cable may be made at ſeſſions, and it is good tho 
it does not fhew defendant was ſummoned. Rex v. Cleg, M. 8 C. 
Str. 473.] For it ſhall be preſumed he was, unleſs the contrary 
appear.“ r a ö 
llt is declared by the court, that by /tat. 3 C4. the ſeſſions 
may proceed originally in caſes of baſtardy. Rex v. Neading. 
M. 8 G. 2. B. R. H. 79. And again Rex v. Jen lin, T. 9 G. 2, 
B. R. H. 301. Doug. 632. “] e 
[But if there be an order of two juſtices before, ſeſſions has no 


3 juriſdiction, but on appeal. Rex v. England, H. 8 G. Str. 50g.) 


Andi it cannot be varied by the juſtices of aſſiſe. or other two 
juſtices of the peace, nor by B. R. unleſs where the order is not 
conformable to the ſtatute. R. Cro. Car. 471. Per Jones, 
2 Bul. 355. 1 Vent. 310. 7 25560 1 i 
By the t. 6 Gee. 2. 31. if a ſingle woman be delivered, or de- 
clare herſelf with child of a baſtard, likely to be chargeable to a 
E or any extra- parochial place; and on oath, in writing, 
fore one or more jultices of the county, or corporation, charge 
any one of getting her with child, the juſtices, on 8 of 


any overſeer, may grant a warrant againſt the perſon charged, 
and ſhall commit him to gaol, or the houſe of correction, unleſs 


he give ſecurity to, indemnify the pariſh, or a recognizance to abide 
the order of the next quarter, or general ſeſſions. 6 


*If a ſoldier be committed to priſon for diſobeying an order of 


baſtardy, till he find ſureties for performing it, he is not entitled 


to be diſcharged under the mutiny act; for the 63d clauſe which 

exempts ſoldiers from arreſts in certain caſes is confined to civil 

ſuits. 2 Term Rep. 270.* „ | 
Provided, if the woman die, marry, miſcarry, or be not with 


child, or no order be made within fix months after the delivery, 


Oc. he ſhall be diſcharged, &x. 1 
But the quarter ſeſſions may vacate an order of two juſtices 
upon an appeal, and afterwards make a new order, tho' not with- 
| 5 out 


By the /. 3 Car. 4. juſtices of peace, in the ſeſſions, may do 
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out 2» the former order of two juſtices. Per Kel. 1 Med, 20% 
Gals 475. 2 Bulſtr. 355.* 

So, after vacating the former order of two juſtices, or upon 
an original application to the quarter ſeſſions, the court may refer 
the examination of the matter to two juſtices, and after their re- 

port, make an order, R. 2 Bul. 343. Per Twiſd. 1 Mod. 20. 

' Cont. 1 Vent. 48. 

So a perſon, charged by order of two juſtices, can never af. 
terwards be charged, if that order be diſcharged by the quarter 
ſeſſions. 1 Vent. 48. 

The appeal muſt be at the next general ſeſſion ; * if the or- 
der ſays, at the next general quarter ſeſſion, it 18 bad; for perhaps 
the next quarter ſeſſion is not the next * ſeſſion, I Sid. 363. 
R. Sal. 480, 482. Cro. Car. 341, 3 | | 

So, at the next general Alion, for the Jane Go) fon. Nr 92 7 

cont. 1 Sid. 149. | 
Al the next ſeſſions after. notice of the . 1 Sid. 326. 

[By /. 13 C. 3. c. 82. the officers of the pariſh of a woman 
brought to bed of a baſtard in a lying -in hoſpital, have pawer to 

_ apprehend reputed father, take ſecurity, puniſh parents, Oc. as 
i child born in that parith.}.. | 

| The keeper, Qc. of lying-in hoſpital, ſhall carry women be- 
foreratimitted, before a juſtice, to be examined on oath, whether 
married or ſingle; if unfit to be carried then, to take her as ſoon 

. 28 recoyered ; nabe ſhe brings an affidavit, ſworn by ber before 
a juſtice, that ſhe is married or ſingle.] . 8 
al When a woman is delivered of a baſtard in a lying · in hoſpital, 
the keeper, c. ſhall give notice four days before her diſcharge, 
io the overſeers of the pariſh where the hoſpital ſtands, who ſhall 
£axry.her before a juſtice to be examined as to her ſettlement ; if 

ſha is not well enough, he ſhall ſtay till further notice. Keeper 
may detain woman till well enough, and till examined, but not 
ages than ſix weeks without. her conſent.] 


G. 3.) An order for maintenance of a baſtard, muſt be made by two 
What tall juſtices, (quorum unus.) 1 Sid. 222. R. Sal. 477. 
be a good 
ira There muſt be guorum. unus, even by Juſtices in a a borough. 
| Rex v. Heſlop, P. 7 G. 2. Str. 974.] 
The order muſt expreſs that the baſtard was born in the pariſh 
10 which the relief is given. Rexv. Butcher, T. 7G. Str. 437+] 
{It is not ſufficient, that it is alledged, in the complaint, where 
the child was born, there muſt be an adjudication of it by the 
juſtices, or appear by their words. Rex. v. Godfrey, P. 10 G. 
2 Lal. Raym. 1363.] 
Alf the order ſays the woman was delivered of a child baptized 
in the par;ſh of A. it ſhall be underſtood to be born there. Rex v. 
Miravia, P. 15 G. 2. Str. 1166.] 
Ilt mult expreſs the name and the ſex, Rex v. Eu. . 
8 G. Str. 503. 
[It muſt ſhew, that the child is a baſtard, and likely to be a 
charge to the pariſh, K. 1 Vent. 37. Cont. Sal. 4754] 


T . 
ew lea by words !antamount, which are ſufficient 3 ; as, if it lays, 
pay ſo much expended by the pariſh. 1 Vent. 37. 
f a woman have an husband beyond ſea, it ought to ſhew, that 
the husband was abſent for the whole time. R. 1 Sal. 122. 

Tr muſt make an adjudication, that ſuch a one is the purative 
father. Semb. 1 Sid. 363. 

And if it run Ales it hath appeared to us,” Sc. with · 
out an expreſs adjudication, that the perſon charged is the puta- 
tive father, it is void. Doug. 662.* 

(An order made on oath: of the mother (a married woman) 
only, is bad. Vide A, ante.] 


[If the order ſtates, that the husband had been abſent ſix years, 


and during his abſence A. had carnal knowledge of the wife, and 


therefore they judge him the putative father; it is bad, for 


that is not a ſufficient reaſon. Rex v. Brown, T. 2 b. 2. 
Str. 811. 
wo juſtices cannot acquit a man charged with being the 
father of a baſtard, tho' the ſeſſions may. Rex v. Jenkins, T. 
9 G. 2. Str. 1050. B. R. H. zor.] 
[If defendant is diſcharged on appeal, he cannot be charged 


by a new order. Rex v. Tenant, M. 13 G. Str. 716. Lord 


Raym. 1423+) | 

And both the juſtices muſt make the examination, and . 
dication. R. 1 Sal. 122, 478. 

It muſt give relief weekly, as the ſtatute ſpeaks; for ſo much 


per month, is bad. 1 Sid. 222. 
It mult give a reaſonable relief; and therefore 2d. 0 week, 


unleſs it be in part only, is bad. 1 Sid. 363. 


{An order to pay ſo much a week till the child is nine years | 


old, if he ſo long live, is good. Rex v. Street, M. 1 G. 2. 
Str. 788.] | 

The relief ought to continue only while the baſtard continues 
chargeable : and therefore, 7ill the baſtard be fourteen, is bad; for 
the father may maintain it. 1 Sid. 222. Per Twiſt, 1 Med. 20. 
K. 1 Vent. 48. R. 1 Sal. 121, 478, 480. Q. 1 Vent. 336. 

Or, *till the baſtard, by his "E $i maintains himſelf. 1 Vent. 210. 

So, if an order be, to pay a ſum in groſs. 1 Vent. 336. unleſs 
it be for charges expended. 1 Sid. 326. Sal. 124. 


| Or, for maintenance of two baſtards; for one of them 
5 may die. P. 3 W. GM. | 


Or, to pay the charge of the midwife; ; unleſs it be ſatisfied 17 
the pariſh. 1 Vent. 210. 
Or, to give ſuch ſecurity, as the, charchwardens ſhall think fit. 
1 Sid. 222, 
It muſt direct the ſecurity in the disjunive, viz. to perform 
tr or appear at the next fe Mont, and oley the order theve. 
2 343- 


And if the putative father refuſe ſuch ſecurity, one of the tifo 


juſtices or the ſeſſions, upon an original order made there, t . 
not upon an appeal, "Pp commit him. 2 ” ad 341, 313 
3 Sal. J22, 
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The putative father ought to be ſummoned before the order 


made. 2 Mod. Ca. 4. | | 
[If the putative father being ſummoned does not attend, the 
Juſtice need not hear any evidence for him, and B. R. never al- 
lows exceptions to ſuch order unleſs the party attends in perſon, 
Rex v. Mal, P. 8 G. 2. B. R. H. 112.) N 
But an order may be, to pay ſo much weekly to the overſeers. 


K. Sal. 122. | | . 5 
To pay a ſum in groſs for the charges of the midwife, or 
maintenance, before expended by the pariſh. 1 Sid. 326. 


Sal. 124. R. 2 Mod. Ca. 4. 


The ſeſſions, upon an appeal, may repeal or confirm the order | 


of two juſtices. NEE „ 
Or, if it be conformable to the authority given to juſtices of 

peace by the ſtatute, it may be quaſhed, being removed inio 

B. R. by certiorari. V | 
[Seſſions ordered to maintain a baſtard, not ſetting forth that it 


Was born in the county, ſhall be quaſhed, but the court will bind 


over defendant to appear at ſeſſions. Rex v. Green, P. 10 G. 2. 
B. R. H. 364.] 3 „ 

So it may be quaſhed, for part, and affirmed for the reſidue. 
R. Cro. Car. 471. R. 1 Sid. 150. 


But it ſhall not be quaſhed, till ſecurity given by the party, to 

appear at the next ſeſſions of the peace, where the court may 
make another order upon him, R. Sal. 477, 478. | 

Therefore defendant muſt appear in court, when an order of 


baſtardy is quaſhed. 1 B. Rep. 198.“ 

[If an order to pay fo much per week, by the quarter ſeſſions, 
is removed into B. R. and confirmed, and defendant does not pay, 
It is a conterapt, and court will grant attachment. Rex v. Hol. 
land, M. 9 G. B. R. H. 160.] 

A perſon ſuſpected as the father of a baſtard, may be bound to 
good behaviour after, or before the birth, and before an order 
againſt him. Dall. 9. | | 

By the /. 7 Fac. 4. the juſtices of peace may commit the mo- 
ther of a baſtard, which may be chargeable to tlie pariſh, to the 
houſe of correction for a year; and if ſhe offend again, then till 


ſhe find ſureties for her good behaviour. 


But ſhe ſhall not be committed for life, or if the baſtard is ndt 


a charge to the patiſh, nor for the ſecond offence, before con- 
viction for the firſt. R. Cro. Car. 471. 2 Bul. 349. 


By the t. 14 Car. 2. 12. /. 19. if the mother, or putative fa- 


ther leave the baſtard upon the pariſh, the churchwardens and 
overſcers may ſeize his, or her goods, and rents of lands, by or- 


der of two juſtices confirmed at the ſeſſions, and may ſell ſuch. 


goods for relief of the pariſh, | | 


[An order, committing a woman to houſe of correction for not 
obeying order © to pay 8d. per week to maintain her baſtard as 
long as chargeable to pariſh,” there to remain till ſhe gives (ure- 


ty to perform, or elſe to appear, Oc. or be otlierwiſe diſcharged 
: : ; a 5 ; Wy” 8 . | & © 15 y 
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by courſe of law; is good, tho? the woman is married ſince the 
child was born, but before the order to Ades it. Rex v. 


N n 3. 4 5 M. 20. 
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arr. 
(4) Battel. 


(A. 1.) Trial by i it; when allowed. 


R 1A L by battle was allowed by many of che Nonbeßt 
nations. Dug. Or. Fud. 65. 
And now, in an appeal of death, the defendant may join- iſſue 
by combat. Vide Cro. El. 69. Vide Appeal, (G. 8.) | 
And tho? one of them pleads to the country, the other defen- 
dant may join iſſue by battle. R. Dy. 120. a. | 

So, upon an accuſation in the court of chivalry, the defendant 

may join iſſue by battle. N. Or. . 76. 2 Ruſb. 113, 
114, Oe. . 

After iſſue joined by battle, if combat becomes impoſſible by 
che act of God, or default of the appellant, the * ſhall be 
acquitted, 3 Inſt. 159. 

As, if the appellant become blind ; for then he ſhall be a. 
charged from the battle. 3 nf. 158. 159. 

But it is not a cauſe for refuſal of trial by battle after iſſue 
Joined, and the champions allowed, and ſurety given for appear- 
ance at a day to which the court is adjourned, that upon ex- 
amination it appears, the champions are hired. R. per F. 


2 Ruſb. 790. 


4 ; } 


(4. 2.) In a Writ of Right. | 


In a writ of right, if the tenant wage battle upon the. mere 
right, it muſt not be done by the demandant, or tenant, in pro- 
per perſon ; for then judgment ſhould not be given if one be 
killed, for the writ abates; but it mult be by their champions. 
Dy. 301. 3. Vide in Droit, (C. 5.) 

And the champion muſt be a freeman.” : 

If the champion, after battle waged, be diſabled by Mindnefs 
&'. he ſhall be diſcharged. 8 Lali. 158. 


(A. - $0 Trial by the Grand Alle. 


If the miſe is joined upon the mere right, Lich muſt be tried 
by grand aſſiſe of 16 —, defendant cannot plead 
any other plea (as a fine and non-claim) which is tb be tried by a, 

 Jary of 12 3 bur (by conſent) the tenant may give the fine, E. 
| and 


— 
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and the demandant, that the parties to the ſine had 9 in the 
premiſes, c. in eyidence. Tyſſen v. Clarke, P. 13 G, 3. 3WU419.) 
If the miſe be joined jg a writ of right, to be tried by the grand 
aſſiſe, the demandant muſt ſue out a writ to ſummon four knights 
to elect the grand aſſiſe. Vide Droit, (C. 5 tt 
The four knights appearing, gladiis cindi, muſt return in a 
pannel, the names of 20 others, with themſelves; and there. 
upon a venire facias ſhall be awarded againſt the parties. 1 Leo. 


„ | | 
The demandant, and tenant” ſhall be preſent with the four 
knights, when they make their return, to make their challenges, 


if neceſſary ; for, after their return, no challenge lies to the * 
polls. Bid. 5 xo . 
At the day of return, the four knights, and twelve others of | 
the pannel ſhall be ſworn, to try the iſſue. 1 Leo. 303. The 
four knights are ſworn to ſay, which has the better right ; and : 
—_ the other jurors are ſworn generally, as in other ac- v1 
tions. 3 Leo. 162. | | M 
After iſſue joined, the champions find mainpernors for their | 
. appearance at the day fixed. Dy. 301. 6. 33 3 
And then they mult appear with bare heads, bare legs, and 
bare arms from the elbows, introduced by two knights. /bid. 2 
At the place fixed for their appearance, the court fits upon a ( 
bench, with a bar for the ſerjeants. bid. | | FP 
If the demandant does not appear, there ſhall be final judgment ] 
againſt him. Dy. 301.6, Vide Droit, (C. 6.) | EE K. 
(B) Quel. and 
f 5 R. 2 
a UT a duel without authority of law, is puniſhable as ho- 8 
micide, if death enſues. 1 in n 
So, if death do not enſue, the engagement was puniſhed by inev 
cenſure in the ſtar- chamber, and the party ſhall be fined and im - 134. 
priſoned, and bound to his good behaviour. 3 Inſt. 157, 8. 0 
So the challenge was puniſhable in the ſtar chamber. 3 uſt. any 
158. | 3 Fara | 864. 
And it will be a breach of the peace, if it be made by word, Se 
meſſage, or writing. 3 7nd. 158. | | 0 
So, if a ſheriff, juſtice of peace, conſtable, or other peace A 
officer, ſee a due], or affray, he ought to endeavour to part, and 547. 
apprehend the parties, otherwiſe he ſhall be fined and impriſon- If 
ed. 3 Inſt. 258. „ 5 SE him 
So, if he prays aſſiſtance of any who are preſent, and they re- _ 0 
fuſe, they ſhall be fined and impriſoned. 3 1nft. 158. 2 Rot 
So every by-ſtander, tho” he be not an officer, may endeavour , © 
to part them, and ſhall have a remedy, by action, if he be (truck, 412. 
or hurt in his endeavour. 3 Iaſt. 158. 3 Or 
If any be killed, or thrown down as dead in ſuch affray, every K. 2 
by ſtander ought to endeavour the apprehending of the offender, Or 
otherwiſe he ſhall be fined and impriſoned. 3 Inſt. 158. Pa 
: in 
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() Battery ; what ſhall be. 
A Battery may be upon the perſon of a many by ſtriking him 


with an hand, or ſome inſtrument. 
fortiori if he wounds him. ES 
So p a man thruſt or puſh another in anger. Fer Holt, Mod. 
Ca. 14 
8 "hold him by his am. | 
it in his face. R. Mod. Ga 192, | | 
So i 8 il he ſtrike a horſe upon which the party rode, whereby he 
is thrown. 1 Mod. 24. R. Jon. 444. | 
I in a ſtruggle for the way, or > Wi conteſt, he touch him. 
Med. Ca. 149. 
If a man ſtrike a feme covert, the husband and wife may main 
tain treſpaſs for this battery. 


So the husband alone, for a battery, per quod conſortium uxoris -* 


amiſit. 2 Rol. 556. J. 40. | 

Or for a menace and battery of the wife, per quod negotia ſua 
inſedta remanebant. R. 2 Rol. 556. J. 45. 

But it is not a battery, if a man deliver a ſalpana to another. 
R. 2 Rd. 448. . 11. | 
If he comes in aid of an * "wha has a warrant againſt A. 
and lays his hand upon A. and ſays to the officer, This it ihe man. 
R. 2 Rol. 546. J. 7. 

So a battery is excuſed by inevitable neceſſity: As if a ſoldier, 
in muſter, diſcharge his gun, and another go croſs, whereby he 
inevitably, and againſt his will, hurts him. 2 Rol. 548. G. Hob. 
134. K. Mo. 864. 

Otherwiſe if it does not appear to be inevitable, and without 
any negle& in the party. R. 2 Rol. 548. G. Hob. 1 34 R. Mo. 


86 

85 a battery may be juſtified in his own deſence, N 

Or, for defence of his wife, ſervant, or maſter. 2 Rol. 546. D. 

_ that upon the firſt aſſault, before a ſtroke given. 2 Rol. 
$47. J. 37. 

If be cannot otherwiſe eſcape; for he ought to go as fir from 
him as he can. 2 Rol. 547. J. 35. 

Or for defence of his go: As if a man will take my mon 
2 Rol. 549. J. 7, to. 
| , beaſts which are ditrained damag -fea/ant. 1 | Rot. 549. 

12, 

"0 for defence of his poſſeſſion As if another enter 7 hishoufe 
K. 2 Rol. 548. 1. 25, 43. 

Or for correction ff his ſon; 2 Rol. 546. 

So if a man reſiſt a parker. R. upon 3 21 x bl * de Ma- 
. in Partis. 2. Rol. 548. 1. 32. | 

Var, II. K Other- 


BATTERY. 


Otherwiſe if he does not reſiſt. R. 2 Rol. 548. J. 30. 
So it is a juſtification of a battery, if any apprehend a criminal, 
to bring him to juſtice, 2 Rol. 546. J. 30. 
Or if a man hold another-to reſtrain him from miſchief. R. 
2 Rol. 546. J. 40. 
But a man cannot juſtify a battery, 65 diſturbance i in building 
a booth. 2 Rol. 548. J. 40. 

Nor a battery with wounding, in defence of his poſſeſſion. 2 


Rol. 548. J. 35. 
Nor a battery by throwing ſtones moillter againſt a treſpaſſor, 


R. 2 Rol. 548. L. 45. 
(B) That ſhall be a Mayhem. 


UT if a man wound another, per quod redditur inutilis ad 
B pugnandum, it ſhall be a mayhem. Co. L. 126. 6. 288. ,, 
As if he cut off his hand or leg. H. P. C. 133. Co. Ent. 52. 
c. Co. L. 288. 2. | 
Or if he — his leg. 2 Inſt. 31 3. Hard. 408. 
If he cut the veins and ſinews, whereby the party loſes the uſe 
of his fingers. 1 Leo. 318. Co. Ent. 5 2. 4. | 
Or cut off his thumb or any . his en. 1 Leo. 1 39. 8 
L. 288.4. 
Or ſtrike off his arm. Vid. 
Or if he does any thing whereby he loſes the es of any " 
member. Bid. 
So if virilia alterius abſcindit, aut caſtravit. 3 Taft 63, 1 18. 
So if he beat out his teeth. H. P. C. 133. Dub. 2 R. 3. 
13. 6. Co. L. 288. a. 
If he cut him acroſs the noſe, whereby he loſes his ſmelling. 
Dob. 2 R. 3.13.6. 
So if he put out his eye, Co. L. 288. 4. 
If he break his ſkull. bid. | 
But cutting off an ear is no mayhem. H. 133. 
Mayhem is juſtified in defence of his life. 2 Rol. 547. . 40. 


Or member. Co. Ext. 52. . 
(c) Chat only an Aſtautt, 


a man ſtrike at another, and do not touch him, it is no bat- 
tery, but it will be an aſſault. 2 Rol. 545. J. 45. 
So if he lift up his weapon to ſtrike, but does not. R. 1 Ven. 

266. D. 1 Sal. 79. 
If he throws ſtones, water, or other que upon him. Pg, 
108. 5. ; 
So it he furround his houſe with intent to beat him, 
Tf he uſe menacing words to him 1n his preſence, whereby he 
dares not ſtay in the towu. 2 Rol. 545. Fd 41. 
| As 


As if he threaten that he „ will cut off his arm, Cc. for a 
threat ſeems to amount to an aſſault. 2 Rol. 545. J. 20 to 40. 


Or hold him by his arm: 2 Rol. 545. l. 23. 


Or deliver a ſubpena to him. 2 Rol. 545. J. 47: 
But it is no aſſault if a man ſpeak menacing or provoking. 


words againſt another in his abſence: 
Or ſtrike at him at ſuch a diſtance that he cannot. touch him, 
or put him in fear. | 
Or in order to reſtrain him from a miſchief to himſelf: As to 
hold one by his arm, who would ſtop his water, throw down his 
booth, Ce. 2 Rol. 547. J. i3, 15. 
Or from miſchief to another: As him that excites a dog . ox 
another. 2 Rel. 564. J. 41. | 
A man in a pallion, &c. 2 Rol. 546. l 27. . 
So if he aſſault another for decency : As if a church-wardeni 


take an hat from a man's head in a church. R. 1 Sand. 14. 

If the plaintiff declares for ar aſſault and battery, he may re- 
cover for his aſſault only, tho? the declaration cannot be ſingly 
for the * Kit. 38. 4. 


(D) Or a Threat, Ke. 


0 treſpaſs lies, if a man threaten another with his life and 
8 members, ita quod ad propria venire non audet. Reg. ro4. by 
2 Rol. 545. L. 41. 

Or threaten to pull down his houſe, vin fe nem fecerit. Regs 


108. 
Or if he ſays, that he will cut off bis arm, Cc. 2 Kol. 545. 


That if he call him trai tor, he will defend himſelf upon his 
body, and kill rather than he will be killed. 2 Rol. 545. J. 27. 

Or will * himſelf during the life of one of * 2 
Rol. 545. |. | 

So if he ſa — that if he come out of the 1 Ge. and 
ſpeak ſo, he will beat him, Cc. 2 Rul. 545, 

So if he threaten a battery, unleſs he ceaſe a 415 againſt him. 
2 Kol. 545. J. 35. 

So if he attempt per inſidias ad interficiendum, vel maylleman- 


dum, Reg. 102. a. 
But it is no threat to ſay, that he will defend himſelf during 


the life of one of them, according to law. 2 Rd. 547. J. 20. 
So a threat is not & treſpaſs, if no inconvenience enſues, | 
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(E) Remedy. 
(E. Ig By Action. 


"OR 2 threat, aſſault, battery, or mayhem, the party ſhall have 
a remedy by action of treſpaſs, quare minat empofuit ita quod, 


Sr. Lut. 1428. 
Og in ipſum inſultum fecit & ipſum Oy &c. F *. 3 
3 ſuch is the form, tho? he does not wound him. F. V. B. 


86 K. 
Quare in ipſum os fecit, ven beravit, ara: & 11. 


fonavit, Nc. F. N. B. 86 K. 


Quare cepit, impriſonavit, & in pri ſons guouſque finem, Kc. fe | 
86. K. 


ciſſet, detinuit. F. N. B. 
As to the declaration in treſpaſs, for battery, &c. and the pleas 


to it. * (3 M. * 11, Kc. 1 5, &c.) 


k. 2.) By Indi ment. 


So mayhem is the greateſt offence under felony. Co. I. 


127. 41 
So for a mayhem a man be indicted, fined and ranſomed. Co. 
L. 127. a. ö. 3 Inſt. 63. 
"Tho? the mayhem be done by himſelf. Co. L. 127. 6. 
'Tho' the perſon be his villein, who cannot maintain an action 


for it againſt his lord. Co. L. 127. a. 


So an indictment lies for an affault, battery, or impriſoment of 
a ſubjeR. | 


(E. 3.) When the Sh ſhall be increaſed fob a May: 
„ 


[It is diſcretionary in the court, „ede to inereaſe the 
damages or not ; and they will take into conſideration the provo- 


cation given by the plaintiff, Brown v. Seymour, H. 16 G. 2, 


"Wii. 5.] 


If * declaration mention a mayhem, the court upon view of 


the mayhem, may increaſe the damages given by the jury. 
Rol. 572. l. 10, 15. KR. 1 Leo. 139. 
Tho” the particular part in which the mayhem was, be not 


ſpecified. R. Hard. 408. 

So in battery, where the manner of the battery is deſcribed, 
the court upon view may increaſe the damages. Per Hale. Hard. 
408. 

So the court may inereaſe HTO upon view and examina- 
tion of witneiſes, where the declaration is general guod maihema- 


1 - 


vit, without e making any deſcription of the mayhem, if the Jade 


> 


tio 


BATTERY. E 


of aſſiſe to certify the particulars of the mayhem, or be i in court, 


and affirm, that the particulars now proved, were given in evi- 


dence at the trial. 1 Sid. 10%. 


[On view of party who had almoſt loſt his ſight, and examin- | 
ation of a ſurgeon, damages increaſed from 1 1I. to gol. Barnes 


153. 
. where the declaration does not mention a mayhem, nor 


deſcribe the manner of the battery, the court cannot increaſe the 
damages upon view. Hard. 408. 

So if the mayhem was not the act of the defendant direQly, 
but by an horſe, after the plaintiff was thrown down by the de- 
feudant. K. 1 Sid. 433. 


Or by a gun, 2 the defendant let off, and which maimed =P 


the plaintiff againſt his will. K. 1 Sid. 108. 


So if the declaration be general quad maihemavit, without de- 


— how, and the judge does not 2 it. 1 Sid. 108. 


2 5 By Appeal. 


80 he may proſecte his appeal of ben Han. Ent. 270. 


Co. Ent. 50. c. 
And the writ of appeal and indictment ſhall ſay, quod felonice 
mayhemavit. 3 Inſt. 63, 118. 
2 an appeal of mayhem, the defendant may plead Not guilty. 
an. 271. 


So if he. did it /e defendendo, he may plead in bar, ſon fault | 


demeſne. Han. 271, 277. Co. Ent. 52. 
And he muſt plead it ; for he cannot give it in evidence upon 
Na guilty. 2 Inſt. 316. 
So the defendant m plead a releaſe of the mayhem. 
Or of all actions — 
in ſuch appeal. Lit. S. 502. 
So the defendant may plead 20l. or other ſum givenin fatisfac- 
tion. Han. 274. 
A recovery in treſpaſs for the ſame mayhem. Co. Ent. 50. 6. 


BEACONS. 
Vide Navigation, (H). 
BEASTS, 
Vide G, (E.—F.)—Difaes, H. 5, be.) 
BEAU.:PLEADER. 
| 2 Preregative, (D. 52.) 


nal; for the damages only are recovered | 
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9 Exr. 7 


» - BIEN 9 
Sz xEH- 
King's Bench, 
ri Cours, (B. 1, &c.)—Pleader, (c. 3 8, & &c,—3 B. 3) 
Common Bench. 
Fide Courts, (C. 1, &c. lader, (C. 4, 11, 3 2) 
BERWICK, LIN 
Ul: Scotland, (B.) 
5 E 8 A1 E 1. 
ii Ai, (D.) 


r 


* 


— — — — H 
20 
of 
0) Goods and Chattels, 

(A. 1.) Real. | | 
OODS and chattels are real or perſonal. Co. L. 118. k _ | 
Lo Chattels real are ſuch as concern a W n as a tern ex 
for years. Co. L. 118. 5. 0 
The guardianſhip of a ward. Of. Ear. 74. hou 
Whether it belong to one by tenure, or by — of lin gie 
of whom the lands are holden. bid. 8 


A villein in groſs for a term of years. Of. Exr. 75. 
The intereſt of a tenant by ſtatute ſtaple, merchant, or elit 


The grant of the next avoidance. ON. Exr. 76. 
The 44 hs and waſte, where any one is en of felony 


(A. 2.) Perſonal 


Chattels perfonal are cattle, houſehold Ruff, Kc. Co, L. 115. 
3. O. Exr. 79, 81. 

All fowls tame or reclaimed. Of. Ex. 81. 

So deer, conies, &c. tame. Ibid, 


— 


f 55 


Jo ſiſh in a trunk, ge. On T. 8.8. Of. Zar. 81. 

So tithes ſevered from the nine parts. Off. Exr. 85, 86. 

80 trees ſold, or reſerved upon a ſale and nen, 
p (G. i, 2 — 1 

But the inheritance, or freehold of lands or tenements, is not 
comprehended under goods and chattels. Co. L. 118. ö. 


Vet inheritances in the plantations are chattels for payment of 


debts. K. 2 Vent. 358. Vide in Aſets, (C.) 
A grant from the king of 10001. per ann. out of the four — 
an half per cent. Barbadoes duty, with collateral ſecurity for pay- 


ment out of other revenues, is a mere perſonal annuity, having no 


relation to lands or tenements, nor partaking of the nature of a 


rent, but is deſcendible to heirs. E. 2 v. . H. 1750. 


2 NY 170. 
. 


(00 abt go to the peir. 


and not to the executor or adminiſtrator : As the glaſs in a 

window; the doors and locks of an hovſe. Off. Exr, 86. 21 

H. 1. 26. l. 4 Co. 64. k: + © „ 
So the pales, poſts, and rails for an incloſure. 12 H. 7. 26. 6. 
So furnaces, coppers, &c. fixed to the freehold. R. 21 H. 7. 

26. 5. R. 20 H. 7. 13 6. unleſs they are ſevered in the life-time 
of the teſtator. Semb. 1 Sal. 368, Vide in Execution, (C. 4) 

in Waſte, (D. 2.) 

So wainſcot fixed to an houſe. 4 Co. 64. 4. 


508. 
So millſtones, &c. ſixed to a mill. 
| $0 a term for years to attend the inheritance does dot go to the 
executor, but to the heir. R. 2 Ca. Ch. 156. 160. | 
So deer in a park, conies in a warren, and doves in à dove- 
houſe, go with the inheritance to the heir. Co. L. 8. 4. 1 Kol. 
916. L 50. 


So fiſh in a pond, or piſcary. Co. L. 8. a. R. Ow. x0. 1. 


Rol. 916. J. 45. 

So apples, and other fruits growing at the death of the aneeſtor. 
OF. Exr. 84 

So roots, &c. within the ſoil. Exr. 8g. 

So a coat- armour, pennons, dend one, and monuments in a 
church, in honour of the anceſtor. Co. L. 18. 3. | 

So charters, deeds, and other evidences of lands, with the 
cheſts in which they are preſerved. Vide in Charters. 


So by cuſtom, goods and chattels may go as beir dome with 
the houſe to the heir. Co. I. 155.6, 18. 6. 


3 a" ſuch heir-looms cannot be deviſed to defeat the heir, Co. 
I. 185 | 


As 5 antient jewels of the crown. Go. L. 40 5. 


- 


1 00DS and chattels annexed to the freehold go to the hole | 


So pictures, glaſſes, &c. fixed inſtead of wainſcot, 2 * 


\ 
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2 


The beſt bed, table, pot, pan, cart, or other dead chattel, 
moveable. Co. L. 18. b, 0 . 4 19 
An antient horn, uhere the tefiure of the land is by cornage, 
"3 F&#: #7S- ©. 5 i 1 
A caroome, or licenſe by the mayor, to have a cart in London, 
Semb, 2 Ver. 83. LS | | 
er wife as paraphernalia, Vide in Baron and 
Feme, (F. 3.) IF + EAR la Oo 
CH 4 copyhold is burnt down, and money collected for rebuild. 
ing it, lodged in the hands of guardian of tenant in tail, who dies 
under age, the money ſhall'go to the heir, both becauſe of the 
'Intail, and becauſe it was copyhold; but allowance ſhall be made 
to his-perſonal repreſentative for the amount of intereſt of the 
ſum loft, for ſo long as the infant lived, Rook v. Warth, P,1750, 


1 Vexey 460-] 


(c) What go to the Crecutor or Admini: 
SN C A "2 


Dur generally all goods and chattels, real and perſonal, go 
| to the executor or adminiſtrator, Co. L. 388. 4. Vide ants 
IA. 1, 2.})—Afets. (C.) | 5 35 , 
HFangings, tapeſtry, and iron backs to chimnies, belong to the 

executor, Harvey v. Harvey, M. 14 G. 2. Str. 1141. 

If an executor in truſt for an infant changes an eſtate for 
years into an eſtate for lives, and the infant dies inteſtate, the 
Jeaſe ſhall go to his adminiſtrator, not his heir. Witter v. Witter, 
H. 1730. 3 P. V. go.] | e aug Re. 

[The rents of an eſtate deſcended, belonged to poſthumous 
ſon only from his birth, Baſſet v. Baſſet, M. 1744. 3 Ahn 
203.] | 

[If a debt is owing to A. and in, ſatisfaction of it his debtor | 
grants him an annuity on lands for his own life, and redeemable; 0 
this annuity is part of 4.'s perſonal eſtate, Longuet v. Scawen, 
H. 1749. 1 YVezey 402.] Ee | 
So ſtatutes, recognizances, obligations, and other ſecurities for 
money. Vidæ Off. Exx. go. „ 
So a captive or priſoner taken in war. Vide Of. Exr. 79, 80. 
So all chaitels of a corporation ſole, as a biſhop, parſon, &c. 
go to his exccutor or adminiſtrator, and not to his ſucceſſor. KR. 
4 Co. 65. a. 1 Kol. 515. J. 5 

Chattels in action, as well as in poſſeſſion. 4 Co. 65. a, 

Whether ſuch corporation ſole be created by charter, or pre- 
ſcription. 4 Co. 56. 4. 8 

So if the chattel be granted 1% him and his ſucceſſors : As if: 

term for years be granted to a biſhop and his ſucceſſors; his exe 
cutor or adminiſtrator ſhall have it. 1 Rev. 5 15. J. 5. Co. Ii. 
9-9. 46. J. 388. 2. 3 5 
If an obligation or other ſpecialty, be made to him and bis 
ſucceſſors. Dy. 48. we St, | 5 | 
2 | a 


, e a y a Ty" 
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* 
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But chattels given to a corporation aggregate, as to a mayor 
. and chapter, c. go in ſucceſſion. R. 
4 Co. 65, 4. Vide in Franchiſes, (F. 16). | 

| 80 by cuſtom, à corporation ſole may take goods and 
chattels in ſucceſſion ; as the chamberlain of Landen. R. 4 Co. 


530 if the preſident of the college of phyſicians recover in debt 

for practiſing without licenſe, his ſucceſſor ſhall have a {cire ſaciat 
upon it, R. 1 Rol. 515.1. 20, I | a, 
Zo if a manor, to which an advowſon is appendant, be held of 
the king, and after avoidance the tenant dies; the king ſhall pre- 
ſent. by his prerogative, and not the executor or adminiſtrator of 
the tenant, Co. L. 388. a. - 54 Ein bg 


(D) Property of Goods ; how veſted, 
D. 1.) By Succeſſion, 155 


HE property of goods and chattels, which go to the exe. 

y + cutor or adminiſtrator, immediately upon the death of the 
teſtator, veſts in them. Vide in Adminiſtraticn, (B. 10.) 

|  S0the property of goods, which go to the wife as her parapher= 

nalia. Vide in Baron and Feme, (F. 3.) | 


* 


So the property of goods which go to the heir. 
(D. 2.) By Grant, 
So if a man grant all his goods, che property veſts in the 


d grantee, 


And the grant may be made without deed, Perk. Grant, 
eck. 57. 90 0 

/ If he grant omnia bona & catalla ſua, all his goods and chattels, 
real and perſonal, paſs. 2 Rol. 58, J. 17. 

: So if he grant bona ſua, without ſaying omnia. 2 Rol. 58. 
And by ſuch grant of all his goods and chattels, a term for 
pony which he has in right of his wife, paſſes. R, 2 Rok 58, 

19. | | 
So goods which he has as executor, R. 2 Rol. 58. 6. 21. 

4 Lo. 22. R. 1 Leo. 263. | | | 
So an interefſs termini, tho' he adds bona in cuſtodid ſud, R. 
2 Cro. 60, or omnia tunc bona ſua. NR. 3 Leo, 153, 

So if he grant omnia bona & catalla ſua, and deliver ſeiſin of 
goods, which his wife had as executrix or adminiſtratrix, the 
goods which his wife had, paſs. Semb. 2 Rol. 58. J. 25. 

_ So by ſuch grant, a term, which he had by an extent upon a 
ſtatute merchant, paſſes, 2 Rol. 58. J. 32. SO. | 
So a bond and ſtatute, viz. the parchment and paper, paſs, 

3 Rol. 58. J. 10, Vide Affignment, (C. 1.) | 3 


BIENS. 
80 . a — of all his goods and chattels, 1 and immo ves. 


us within ſuch a park, a leaſe for years, of pawnage in the ſame 


park, paſſes. 3 Leo. 19. 
So by a grant of all his goods and chattels loi in fach an boy, 


a leaſe for years of the houſe, as well as the goods in it, p 
3 Leo. 19 


But by a grant of all goods and chattels, trees growing do not | 


paſs. 2 Rol. 58.1. 5. 
Nor charters which concern the land. 2 Rol. 58. J. 12. 
Nor the cheſt i in which the charters are preſerved. 2 Rol. 58. 


J. 15. 
[A parol gift without ſome 20 of delivery, will not alter the 


property, aud ſuch act is neceſſary to eſtabliſh a donatio cauſa 
 mortis. R. Smith v. . M. 7 C. 3. Ker. 955.] | 
. By . 

Vide Deviſe, 

By Pledge. - 


When the PO: of _ veſts by pledge, Sc. Videin 


Mortgage, (4.) 


o. 3. ) By Sale. 
80 if a man ſells his goods to another, the property veſts in the 


vendee. 


|  Tho' he ſuffers them to in be poſſeſſion of the vendor. Perk. 
Grant, /ef. g2. 
{A bill of ſale aſſigns the ans oh of a ſhip. Walker v. Pri of 


wick, T. 1755. 2 Vezey 622 
ſe of goods in a ſhop, though not in London, where there is 


no ſuſpicion of fraud in the buyer, ſhall _— the property. 
Semb. fer Hardwicke C. J. Harris v. Shaw, M. 10 G.2. 3. 
R. II. 349.] 
80 if he ſell in market avert, goods in which he has no proper- 
75 without covin, the property veſts in the rende. Vide in Mar- 
Let, (E 
z; "oo 4 a merchant abroad, ſend goods to B. a merchant in 
Lndm, for B.'s uſe, and? draw on him; and if B. receive the 
goods and do not pay the bills, but die inſolvent, A. has no lien 
on the goods. 3 P. W. 185.“ 
Tho the owner be an infant, ſeme covert, beyond ſea, S. 
2 Inſt. 713. 
But this does not tend to goods of the king, 2 Inf. 713. 
Nor to a gift in a market; for it mult be a ſale upon a valuable 


confideration. 2 Inj. 713. 
Nor to a ſale by covin ; as if the vendee knew the goods to be 


znoth r's. 2 Infl. 713 0 
5 , ſ 


6, 


SD > 


Or 


* 
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Or if ihe ſale be i in a back-room, warehouſe oe. 1 
l 

: br in an improper place; as plate in a ſcrivener's op. 


71 R. 5 Co. 83, b. 
415 the 24 was — ISR out of the market. 2 Inſt. 


71 
78. made in the night before the nag, or aſter the ſetting of 
the ſyn. 2 Inſt. 714. | 
If the vendee knew the vendor to be an infant, feme covert, Oc. 
who have no authority to ſell. 2 Inſt. 713. | 
Bio it does not extend to a ſale to 2 man of his own goods. 
2 Inſt. 713. Dod. & Stud. 40. B. 
So if A. ſell his goods, which are afterwards cata in execu- 
tion, and ſold by the ſheriff, and afterwards A. redeems them; 
he has a new property, which goes to his executors and not to 
- the renter, K. 4. Mod. 52. 


C When the Property is not veſted. - 


UT if a man take the goods of another by wrong, that does 
not alter the property. 
As if thieves ſteal goods, the property is not velted in them. 
Sos il pirates take goods, Grot, de J. B. & F. J. 3. 6. 9. 16. 
R. 1 Rol. 285. | 
| And tho jhe king grant bona piraturum to the admiral, and 
goods taken piratic are brought to England, the owner may take 
them; for the grant extends only to the proper goods of the pi- 
| > " R. y Rol, 285. 3 Bul, 28, 148, | Vide Admira 5 
Den 
So if a pirate ſell goods, taken firatice, to 4, the owner may 
take them, 3 Bul. 29. 
S8o tho? the wrong-doer fel the goods to the owner bimſelf 
Dod. & Siud. go. | 
Ordie in Pens for a deſcent does not toll a right to goods. 
Co, L. +49, . 


(t) Ulhat 3 0 in Bonis. 
Fere Nature. | 


N things which are fere nature, none can have an abſolute | -I 
1 1, bh As in deer, conies. R. 7 Co. 17. b. ; 
| Nor la hawks, doves, herons, pheaſants, partridges, or other 
ſovwls, which are at large, and not reclaimed. 10 H. 7. 6, 30. 
Nor in fiſh at large in the water. 3 
Nor in ſwans not marked, and at large. 7 Co. 16. 
But all ſwans are royal fowls, and may be ſeized to the uſe of 
the king. 1 16. % 
. It 


40 


(3M.9 


B I E N S. 
vet a man may have a qualified, or r property in them : 


As if deer, &. are tame. 7 Ch. 17. 


If hawks, &c.- are reclaimed. 
So if pheaſants, partridges, or other fowls are tame. | 
If a {wan be tame, viz. kept in his private moat or pond, tho! 


5 it be not marked. 7 Co. 16. 6. 


Or if it be kept in waters within his manor. 7 Co. 16. 5. 
So if it be lawfuily marked, tho? it be at large. 7 Co. 17. a. 
So a man may preſcribe for a game of wild . not marked, 


in ſuch a creek. R. 7 Co. 18. a. "We 


So doves in a dovecote. | 
Houng herons, &'. in their neſts. 7 Co. 17.6 
_ Fiſh in a wunks. c. 
And of ſuch things, tame or zncloſed, felony may be commit. 


ted. 7 Co. 18. a. 


Or treſpaſs lies, quare damas, accipitres, &c. ſuos cepit, if he 
ſhews them to be TI 7 Co. 17. b, Vide in Plade, 


) 

But 7 deer, fowls; xc. tame or reclaimed, attain their natural 
liberty, and have no inclination to return, the Property ſnall be 
loſt, 7 Co. 17.6. 

So if the poſſeſhon be ratione privilegii only, he has no property 
in them: As if deer are in a park, conies in a warren, &c, 
„ 

And if they go out of the foreſt, park, Ge. the foreſter cannot 


enter another's ſoi] to take them. Mel. 30. 7nd. 106. 


So a man may have a property in 4 dag. 7 Co. 18. 4. R. 


12 H. 8. 4, 5. 


And there are four dogs, of which the law takes notice, viz 


2 maſtiff, an hound, which comprehends - greyhound, blood- 


_— &c. a ſpaniel, and a tumbler. 7 Co. 18. a. D. Cr. 
El. 125. 
And trover or treſpaſs lies for them. R. 1 Rol 5. J. 30, Ow. 
94. Hob. 283. Cont. 3 Leo. 219. Adm, 2 Cro. 44, 463. 
And a defendant may juſtify an aſſault in the defence of his 


dog. D. Cre. El. 125. Ow. 94 Vide in Pleader, (3 M. 15.) 


And delivery of a dog will be a good conſideration for an of- 


fumpfit. R. Crs. El. 125. Ow. 93. 


So a man may have a property in monkies, parrots, Qc. for 


they are merchandize and valuable. 


(6) Emblements, | 
(8. I.) What age. 


E ar MENT S upon the bad: at the death of the ten 
are chattels, and go t to the executor or adminiſtrator. Wo 


/ 


© ante, (A. 2. 5 


And therefore, if a man ſow his land and die ; the corn "”» 


. ing goes to his executor or adminiſtrator. Co. 4 55» 6, 
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o ir he ſet roots. Co. E. . 
If he plant hops from old roots; for he anoully manures the 7: 


land, Sc. R. Cro. Car. 515. 

"If he ſow hemp, flax, or other thing of an annual profit. 00. 8 
L. 55. 5. 1 Rol. 728. J. 1. 

But things which gave no annual profit, are not comprehended 
under emblements: As if he ſow the land with acorns. Co. IL. 
5 1 Rol. 728. J. 5. ; 

Or plant oak, elm, aſh, or other trees. Co, L. 55. 3. | 

So things which proceed annually of themſelves, without e 
labour of men, are not emblements : As graſs. 

Thongh improved by the e or Oy of the leſſee, 
1 Rel. 728. J. 10. | 


(G. 2.) Who 1 have them. 


If tenant in fee, or in tail, die after ſowing of the corn, and 
before ſeverance, his executor or adminiſtrator generally ſhall 
have the emblements. 10 Ed. 4.1.6. 21 fl. 6. 30.9. 2 
6. 35. 6. 

8 by the ff. Mert. 20 H. 3. 2. Tenant in 1 dower. 

So every one who has an uncertain eſtate or intereſt, if his 
eſtate determines by the act of God before ſeverance of the corn, 
ſhall have the emblements, or they go to his executor or admini- 
ſtrator. As if tenant for life ſow the land, and die before ſe- 
verance. Co. L. 55. 6. 

Or tenant pur auter vie, and cg guy gue vie dies. Co. L. 5 5. b. 

Or tenant for years, if he ſo long live; or the leſſee of tenant 
for life. Co. L. 55. 6. 1 Rol. 727. J. 11, 15. | e 

Or if a leſſee at will die. Co. L. 55. b. | 

So if a tenant by ſtature merchant, fc. ſow, and be ſatisfied 
by the caſual profit before ſeverance. Co. L. 55. b. 

So if a jointenant agree, that his companion ſhall occupy, and 
ſow all the land, who ſows, and dies before ſeverance, his exe- 
cutor ſhall have them. R. Ow. 102. 

So if his eſtate determines by the act of another: As if leſſee 
at will ſow the land, and before ſeverance the lefſor determines 
his will. Lit. ſe. 68. 

So if a man, ſeiſed in right of his wife ſow, and die before ſe- 

verance, his executor ſhall have the emblements. Co. L. 55.6. 

So if the wife die before ſeverance, the huſband ſhall have 
them. Co. L. 55. . 

So if a man die, bis wife privement enſeint, and this daughter 
enter and ſow, and then aſon1s born ; and the daughter ſhall have 
them, Co. L. 55. J. 1 Kal. 727. l. 20. 

The ft. of Mert. 20 Ul. 3. 2. which gives the emblements to te- 
nant in dower, was, only in affirmance of the common law. 


2 Infl. 81. T. 4 H. 3. Fiz. Deviſe, 26. : 
; N | : But 
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„ 
But by ſome, it was by the equity of the A. of Men. that te- 


nant in fee, in tail, by the curteſy, for life, at will, or the like 


uncertain intereſt, ſhall be allowed emblements, Per priſu, 3 H, 
6. 7. a. Per Forteſeue & Danby, 37 H. 6. 35. b. Fer Tel. but 


evo F. cont. 21 H. 6. 30. 4. 10 E. 4.1.6, 


But where a man has a certain intereſt, and knows the deter- 
mination of his intereſt, he ſhall not have the emblements at the 


end of his term As if leſſee for years ſow his land, and before 


the corn ſevered his term ends; the leſſor, or he in reverſion, 
ſhall have the corn. Lit. ſea. 68. 


So if huſband and wife are jointenants for life, and the huſ. 


band ſows, and dies before ſeverance, 'the wife ſurviving ſhall 
have it, and not the executor of the huſband: Co. L. 55. b. 


Semb. 8 . 21. Per five J. 4 cont. Dy. 316. 4. and theie, b 
an award, the wife had three parts, and the executor the fourt 


" for his feed. Por Wray, aid 1o+be adjedged, but Auth. cod, 
Co. El. 61. Dub. Ney 149. Dy. 316. in marg. Vide 1 Rel. 725. 


J. 10. Dub. and the wife had one moiety, and the exetutor the 


other moiety. 2 Ver. 322. | 5 | 
So. where one jointenant ſows, and dies, the ſurvivor ſhall 


have it. Per Poph. Ow. 102, Acc. 2 Ver. 323. 
So if a man deviſe land to 4. he ſhall have the emblements, R. 


* 


per three F. Win. 51, 


So if a deviſe be to 4. for life, remainder to B. and before ſe- 
verance A. dies; B. ſhall have them. Per two J. Clench cont. 
Cro. El. 61. Said to be adjudged, Vin. 51. Godb. 159, 

So if a deviſe be to A. for life, who dies before ſeverance, he 
in the reverſion ſhall have them. Per to J. Clench, cont. Cro, 


El. 61. | | 8 
So tho? the deviſe was made before ſowing, and the deviſor af - 


terwards ſow, and die before ſeverance, the, deviſee ſhall have 


them, and-not the executor. Said to be adjudged, Win. 52. 
So if a man determines his eſtate by his own act, he ſhall not 
have the emblements ; for they go with the land: As if leſſee at 
will ſow, and afterwards determine his will before ſeverance. Co. 
„ 5 Co. 116. - Cre. E. 461. . S 
ir a leſſee durante viduitate ſow, and afterwards take huſband. 
Co. L.55.b. K. 5 Co. 116. Cro. El. 460. 


If a leſſee ſurrender. 1 Rol. 726. l. 40. | 
So if the eſtate determines by forfeiture, condition broken, &. 


for it is the act of the leſſee. Co. L. 55. b. 1 Kol. 726.6. 33, 


36. ; ; 
As if the lord enter upon a copyholder for not doing of ſer- 


vices ; he ſhall have the emblements tempore ſciſinæ. Bro, Emble- 


ments 4. 4 Co. 21.0. 
So if a man enter by title paramount, he ſhall have the emb'c- 


ments: As a if diſſeiſor ſow and the diſſeiſee enter before ſeve- 

rance. Co. L. 55. ö. R. Mo. 24. Bro. Emblements 10, 12» 

17, 20. | | 
So if the diſſeiſee enter after the corn ſevered by the diſſeiſor. 


R. Dy. 31. l. Dal. 30. Co: L. 55. I. R. Ma. 24. A 


2 
c 
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So if A. acknowledge a ſtatute or recognizance, and after- 
wards ſow the land, and the conuzee extend the land. R. 


5 — The leſſee of tenant for life be diffeiſed, and the leſſee of 
the diſſeiſor ſow and then the tenant for life dies, and be in the 
remainder enters; he ſhall not have the corn, but the leſſee of the 
tenant for life. R. 5 Co. 85. a. Cro. El. 456. 
4 lets land to B. for 99 years determinable on his life, pro- 
viſo of re-entry, if let to tillage without licenſe. C. undertenant 
plows and ſows in the life-time of B. who dies no re-entry being 
made : The proviſo is gone on the determination of the leaſe, A. 
cannot have any advantage of it, and C. may enter the lands, and 


take the emblements. Fohns v. Whitley, M. 11 G. 3. 3 Will. 127.] 


(H) Trees, 


LL trees annexed to the land are parcel of the inheritance, 
and paſs with it, 8 43 SE II 

And therefore, if a man convey land by bargain and dale, 
grant, Cc. and all trees, by expreſs words; if the land does not 
paſs, for default of inrolment, or otherwiſe, the trees do not paſs. 
R. 11 Co. 48. a. | El | | 
So if a man leaſe lands for life, or years, with all trees, fc. 
the trees paſs only as they are annexed to the land, and the leſſee 
ſhall be ſubje& to waſte if he cuts them down. R. 11 Co. 48. a. 
2 Bul. 7. | | 

So if a man leaſe lands for life or years, except the trees; yet 
thoſe continue parcel of the inheritance, ſo long as they are 
annexed to the land, and deſcend with it to the heir. R. 11 Co. 
48. 4. | PR I 
Or if the leſſor convey the inheritance, they paſs with it to the 
grantee. R. 11 Co. 48.4 1 | 

If a feoffment be, except the trees, and the feoffee afterwards buy 
the trees, they are re-annexed, and parcel of the inheritance. 
I1 Co. 50. 4. 4 Co. 63. 6. | | | 

If tenant in tail grant his trees, and die beſore ſeverance, they 
are afterwards re-annexed to the inheritance. 11 C. 50. a. 

If A. tenant for life, without impeachment of waſte, with power 
to cut trees, Sc. and to make leaſes for three lives, leaſe for 
three lives, except the trees, and die before cutting : the trees 
are re-annexed, and his executor cannot cut them. R. Lat. 163. 

But if the owner of the ſoil grant all his trees, they are now 
ſerered from the inheritance. : 

And tho? the ſoil itſelf does not paſs, vet a ſufficient nutriment 
out of the earth for the vegetation of the trees, is granted. R. 
11 C. 49. 6. JC | 

And it there be a grant to any one and his heirs, he has an in- 
beritance in the trees, without livery, 11 Co. 49. 6. 


If 
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It tenant in tail grant trees, they go to the grantee and his ex- 


ecutors. 11 Co. 50. 4. | 
But if the tenant in tail die before ſeverance, the grantee Can 


not afterwards take them. 11 Co. 50. 4. 
If tenant in fee leaſe, excepting the trees, and afierwards grant 
the trees to the leſſee; they are not re-annexed to the inhe- 


ritance, but the leſſee has an abſolute property in them. R. 2 
4 Co. 63.6. | n 

If he leaſe, excepting trees; he has power to ſhew them to „ 
a buyer, to cut and carry away. R. 11 Co. 52. a. 


If he excepts trees, but only t e loppings N. his wife ; the wife ſhall 
have the loppings of all the trees there. R. Jon. 3756. 

Leſſee for life or years, has only a ſpecial i and pro- 
perty in the fruit and. ſhade of timber trees, ſo long as. they are 
annexed to the land. 4 Co. 62. 3. Dy. go. 6. 1 Rol. 181. 

And he has a general property in hedges, buſhes, trees, Cc. 
which are not timber. 4 Co. 62. 1 Rel. 181. 
And therefore, if the leſſee cuts down hedges, or trees not 
timber, the leſſee ſhall have them. 

So if dotards, &c. which have no timber in them, are thrown 
down by the wind, &c. the lefſee ſhall have them. Mo. 812. 

But where an encloſing act empowers commiſſioners to make 
allotments, and permit perſons having lands within the limits of 
incloſure to make exchanges, and enables tenants for life u 
charge their lands to a certain amount to be paid to the commiſſ- 
oners for the expences of encloſing, tenant for life, impeachable 
of waſte, cannot on making an exchange cut down timber, but 
he muſt purſue the courſe pointed out ty the act, by mortgaging 


the lands. 1 Brown, Ch. Rep. 194.* 4 
So if a man cut down timber trees, the leſſee ſhall have trel- bx | 
paſs, in reſpe& of the loſs of his fruit and ſhade. ciſe 
Tho? the leſſor, or any one by his licenſe or command, cut 1 
them. 11 Co. 48. 5. Mo. 7. Jon. 376. | 
So if an houſe be thrown down by tempeſt, the leſſee may take 1 
timber for repairs. 1 Rol. 181. the 
So the leflee may cut down trees for repairs. Vide in Nladn, 8 


(3 O. 11.) —Maſle, (D. 5.) 

Tho? he be reſtrained to take them without aſſignment; if chere 
be noaſhgnment upon requeſt. Lut. 1480. 

But the leſſee cannot aſſign his term, excepting the trees; for 
he has an intereſt only in reſpe& of the land, (unleſs it be, 
without impeachment of waſte. ) K. Al. Bt, 82. Adm. Lai. 
26 


9. 

And if the leſſor except the trees, the leſſee cannot take them 

for repairs. 

Tho' he be allowed to take them, by aſſigntnent, for repairs; 
yet, if the leſſor does not aſſign, the leſſce cannot take them, 

_ if he does take them, he will be a treſpaſſer. R. Lu. 

1480. 


80 


e 
& tenant after poſſibility cannot grant his eſtate, erbt the 
trees. Per Fones, Lut. 270. | e roi wa 
But the general property of timber trees remains in the leſſor, 
who has the inheritance of the land. 17 Co. 8. 
And therefore, if he grants the trees during the leaſe, the 


grant is good, tho" it ſhall not take effect 'till the leaſe be deter- 
mined, without the aſſent of the lefſee. 11 Co. 48. 5. Cont, 


4 Co. 62. b. 


And, if the leſſee cut down trees, or pull down an houſe, tht: 


leſſor may take the timber which the leſſee does not uſe for re- 


pairs; for when it is ſevered from the land, the general property 


is in the leſſor. R. 11 Co. 81.6. R. 4 Co. 62.6, 63. a. 


So, if the trees, or houſe, be thrown down- by tempeſt, the - 


jeſſor may take them, or maintain #rowey. for them. R. 11 Co. 
81. 5. R. 4 Co. 63. 2 | ' = 


So, if they are cut down by a ſtranger, or otherwiſe ſevered 
from the land. 11 Co. 81. 3. K. per three F. Cro. Car. 242. 


Jon. 255. 


[Whenever timber is ſevered by act of God, or by wrong, it ; 


belongs to him who has the firſt eſtate of inheritance. 3 P. W. 
276. A 81. 3 Athyns 751, 1 Vezey 524, 546.7 


If he in reverſion cut, and ſell with the aſſent of the tenant for 


life, being a recuſant, he ſhall have the money, not the king. R. 
1 Bul. 133. | | 


So, if a diſſeiſor cut down trees, Se. the diſſeiſee, after re- 


entry, ſhall have treſpaſs; for he reveſts the freehold in himſelf 
oh initio. 114 Oh .. . © 
And tho? he ſhall not have treſpaſs againſt the feoffee, or leſſee 


of the diſſeiſor, who come in by title, or againſt a ſecond diſ- 


ſeiſor ; yet, if ſuch feoffee, leſſee, or ſecond diſſeiſor cut down 
trees, &c. the diſſeiſee, after his re-entry, ſhall have zrover ; for 
the property is re- continued to him. 11 Co. 5 1. 6. l 


Tho? the feoffee, leſſee, & c. had fold, or carried them off from | 


the land; for that does not alter the property: 11 Co. 51. 6. 

So, if tenant by the curteſy, or in dower, cut down trees, 
&c. he in reverſion, or remainder may take them, or maintain 
trover for them. 4 Co. 63. a: 11 Co. 82. a: 5 

So, if tenant after poſſibility, &c. 4 C1. 63, a. R. cont. 1 
Ro". 184. FE | 2 
S0, if tenant for life, remainder for life, cut down trees, &c. 
he in reverſion ſhall take them, or ſhall have trover for the 
wees, tho? he cannot have waſte during the ſame remainder: 
R. Al. 81. SEE - M2 83 

[IF 4. is tenant for life, remainder to B. in tail of one moiety, 


and to C. an infant in tail of the other moiety, wick remainder 


over, and there is timber decaying, the court will decree it io be 
cut, and the money divided between B. and C. leaving ſufficient 
eſtovers for 4. And no trees for ornament or ſafety, tho? decay- 
ing, to be cut. /bid:] 5 : 
So the leſſor may take, ot maintain trover for the bark of the 
trees cut. R. Cro. Car. 242. Fon. 255. 


Vor. . L . | | Tho! 
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To; the trees are converted to boards, ce. for the princhd 
Fibitance remains. R. Mo. 19, 20. 

Tho' they are carried away, or converted at che time of cut. 
ting, or afterwards. R. Al. 82. 

| Tho? the leffor does not ſeize the trees before the action com: 
— menced. R. Al. 82. | 

Vet, if there be a leſſee for life, or years, without impeach. 
ment of waſte, he has an intereſt, and property in timber trees, 
&c. and may cyt them down, and convert them to his own uſe, 
Go. L. 220. a. R. Mo. 327. R. 11 Co. 82. 6. 

So, if trees are thrown down, or the houſe proſtrated by tem- 
peſt, the leſſeg without impeachment of waſte may take them; 
for che intire property is in him, when the trees are. ſevered fron 
the inherſtance by the act of the party, or of the law. FR. 11 C. 
84. a. 1 Rol. 1 8 

And, if the Jef af afterwards ſell the trees, and the leſſee witl- 

out impeachment cut them down, the vendee cannot have tyover 

for them; for the fale 1 was void againft the leſſee. Semb. Cri. 

Car. 274. 

.-- So if a firanger cut down the trees, the leſſee without im- 

. peachment of waſte may have them, or maintain treſpaſs, or tr; 
ver for them. Cont, 4 Co. 63. a. Acc. 1 Rol. 183. 

So leſſee without impea chment may aſſign his term, rein 
the trees. R. Al. 82. Tat. 20. 

So he may make a leaſe, except the trees. Vide Lat. 270. 

So may tenant after poſſibility. Semb. Lat. 270. 

But a leſſee without impeachment has not an abſolute property 
in the trees; for if be dogs not cut them down during his term, 
he ſhall not have them but the leſſor ſhall have them, as annexed 
to the freehold. 7 182. Lat. 279» | 
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BREACH 
- Breach of an Award, 
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Breach of a Condition. 


Vide Condition, (M. 1, &c.—N.—O. 1, &c.—8. 1, al 
Chancery, (2 Q. 2, &c.) 
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Breach of a Recognizance, 
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Vide Chancery, (4 W. 25, &.) 
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Vide Pleader, (C. 44, &c.—F. 14, 15.) 
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Alliſe, and Aſſap of Bread, 

na ius of Paace, (B. 96. Liu, (L 8.) 


BRIEF. 


B K. I E " 
(a) Che ſeveral Sorts of CUrits. 


| B REV E, fecut regula 5 juris, breviter rem enarrat, intentionem 
tamen enarrantis plane exprimit. Co. L. 73. b. 
3. 6. 


Writs are either original, or judicial. Co. L. 7 
As to meſne, or Judicial proceſs. Vide in Proceſs. Vide in 


Execution. 


And proceſs by writs may be upon an indictment, or informs. 


tion, in criminal caſes. 2 Ja,. 40. 


As well as in actions real, perſonal, or mixt. 2. In/t. 40. 
So ſome writs are in the nature of a commiſſion. 
As, a writ of error, or falſe judgment. 2 Inft. 40. 

A writ for election of knights of the ſhire for parliament. 15 
Or, for election of a verderor, coroner. Bit 
Or, for his diſcharge. Ibid. 

A writ of juſliciet. Ibid. 

De ventre inſpiciendo. Ibid. 

De viis & venellit mundandis. Ibid. 


De Jecuritate pacir. Ibid, | | 
A writ of aſſociation, Si non omnis, c. Ibid. 


So, ſome writs are extrajudicial, and * as, 2 writ 


for ſummoning a peer to patliament. Ibid. | 
Or, for ſummoning one'to be chief juſtice of B. K. Ibid. 


Or, for taking the degree of a ſerjeant at law. ew 

A. conge delire a biſhop. Jbid. 

A writ de reſlitutione ſpiritualium. Ibid. 

A writ of livery. bid. | 

A writ of protection. llid. | 

So, writs in the negative: as, de n fon mo in offs & ju 

tis. Toid. 

Quod ne exeat regnum. Ibid. _ 

In all actions che king's writ ſhall be allowed ex debito 22 


Bbid. 
And, as it was eſtabliſned by parliament originally, it cannot 


be changed without authority of parliament. 76:d. 
All writs ought to iſſue under the great ſeal, and in the king's 


name. Vide Proceſs, (A: 2, 3.) 
A writ generally, ſhall be directed to the ſheriff, or coroner. 


2 Inſt. 4 
But | 1 may be directed to che party bimſelf. 2 Inf. 41. 


For more, concerning the various ſorts of writs, Vide their 
reſpective titles. 


BRIBERY. 


v 4 Offer, (L)=Partiamen (G. 5.) "4 2M 
B R I D G EG ; 


LY 


"BRIDGES. 
Fide Chimin, (B. I, c.) Us, (N. 4.) 
Bringing M 0 N EY into Court. 
Vu Plade, (C. 10.) 
B RO KA C 8 
Vide Chaney, ( Z. 8. Offer (A. Ag 100 
d * 
Vide Merchant, (C.) 
U . 
Vide Juſtices, (S. 4.)—(V. 13.) 
BURGAGE TENURE. 
u Burgh, G) 
BURGESS. 
Vide Burrough, (D.) 
bn GOL AR v. 
Vid. Tuflices, (P. 2, &c.—Y. on 
. 
Vide Cemetry, (B.) 


b U n x O U H. 
(A) Burroughs Chat hall be. 


B imports an antient town of principal note, and 
which enjoys particular privileges. Lit. f. 164. Co. L. 105, 
Brady's Treat. of Burroughs 2, 3. 

Every city is a * but every burrough is not a city. 
Co. L. log. 


Every E 
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B U RR OU G H. 

Every burrough ſends burgeſſes to parliament; and therefore 
no town ſhall now be called a burrough, which does not ſend 
burgeſſes to parliament. Lit, ſ. 164. Co. L. 108, 9. The writ 
of ee commands, quod de quolibet burgo duos burgenſes thei 


facias, &c. and the antient return was, non ſunt alii burgi, Es. 
But Brady ſays, that towns in antient demeſne which ſent 


burgeſſes to parliament, were yet not burroughs. Brady's Treg, 


of Burroughs 36. 
So, burgus is uſed promiſcue. 8 | 
A burrough might be within a ſeigniory of the king, or 
another lard ſpiritual or temporal. Lit. .. 162, 3. a 
Somę burroughs are incorporate, and ſome not incorporate, 
Co. L. 8 5. Hab. 15. But Cole ſays, that it was there re- 
ſolyed, Mat burroughs cannot take privilege, unleſs they are in- 
corporated. 12 Co. 121, Ps TA 


(B) City; hat thall be. 


city. js 4 burrough incorporate, in which there is, or wa: 
biſhop within' time of memory. Co. L. 10g. 6. 
Vet Weſtminſter is a city, tho? not incorporated. 
. So Cambridge, Leicefler, &c. were antiently called cities, tho' 
there never was any biſhop there. Co. L. 109. . Brady's Pref. 
#o the Treat. of Burroughs. „ 
And a city was promiſcuouſly called Villa, or Fillaia. Mad. 
Firma Burgi 2. | | 


(c) Citizen, 


As to the election of citizens to parliament, Fide in Parlu: 
A ment, (D. 6, &c.) Te | 


(D) Burgeſs, 


8 to burgeſſes elected to parliament, ang the manner of the 


election. Vide in Parliament, (D. 7, &c.) 
Ho one ſhall be elected a burgeſs and what he muſt do after 


his eleQion, and how disfranchiſed. Vide in Franchiſes, (F. 20, | 


&C.) 


E) Tenure in Burgage, 


I. antient burroughe, all, having tenements there, uſually held 
Lof the king by rent, which is a ſocage tenure, tho' called te. 


Ee "Lic jel: 163. 


Vurrough Colt. 
Vide Courts, (P. I, &c.) 
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 BURROUGH ENGLISH. 
(A) Burrough Engliſh, 


V the cuſtom in ſome burroughs, the youngeſt ſon ſhall 
| inherit all the tenements within the ſame burrough, as 
cir to his ſaiher 3 and this is called Burrough Engliſh. Lit, 
# 16 . . 8 
4 And this cuſtom js very reaſonable ; for the youngeſt is leaſt 
able to help himſelf. Lit. /. 211. | - 
And it ſhall be in the ſame manner in copyholds, as in free- 
holds. X. Cro. Car. 411. 


153 


Vide Gavel» 
kind, (A.) 


ES: 


Fg 


And where the cuſtom extends to land, it ſhall extend to a 


rent iſſuing out of the land, 1 Sal. 244. R. 2 Lev. 87, 


If ſuch land be demiſed to A. and his heirs pur auer vie, it 
ſhall go to the youngeſt ſon, 2 Ver. 226. N 
So, by cuſtom, the youngeſt brother ſhall inherit, Co, L. 


140. 3. 110, 6. 


Or the youngeſt daughter ſhall inherit alone; Co. L. 140. 3. 


So, the youngeſt ſon, if he be not of the half blood. Co. L. 
140. 6. | 


So, by cuſtom, the eldeſt daughter alone may inherit. Co. TE | 


140. b, Cro. Car. 484 


But theſe cuſtoms ſhall be taken ſtrialy : and therefore, the 


cuſtom of Burrough Engliſb does not extend to the youngeſt bro- 


ther, without a ſpecial cuſtom. 2 Cro. 198. Cro, Car. 411. 
' 2 Kol. 623. J. 42. | | 1 


Nor, a cuſtom for the youngeſt brother, daughter, ſiſter, &c. 
extend to an aunt, &c. 1 Rol. 623, J. 40. 4 Leo. 242. Godb, 
166. a : : ' | : A | CHILD 
Or, a niece. 4 Leo. 242. 


So, if there a cuſtom, that a deſcent ſhall be to the youngeſt 


ſon, and he dies in the life of his father; the deſcent ſhall not 
go to his iſſue, without a ſpecial cuſtom, Court divided Fon. 


362. K. cont. 1 Sal. 243. Mod. Ca. 120, Vide infra. 


So, if the father die, and afterwards the youngeſt ſon dies 
without iſſue before entry; it ſhall not deſcend to his youngeſt, 
but to his eldeſt brother. Dub, Fon. 362. But it would have 


been clear, if the youngeſt ſon had entered. hid. 


So, if the father die, and the youngeſt ſon enter, and afterwards 
2 younger ſon is born, he ſhall not enter; for the cuſtom ſhall 
take effegt in him, who was youngeſt at the death of the father. 


Dub. Jad. 362. Cro. Car. 412. Inclined cont. Sal. 244. 


So, if A. be tenant for life, the reverſion to B. who has three 
ſons, and dies, and the youngeſt ſon dies in the life of A. the 


deſcent ſhall be to the eldeſt brother, and not to the middle. 
Dub. Jon. 362. Cro. Car. 412. Saunb. cont, 1 Sal. 243, 4. 


Med. Ca. 120. Vide infra. 
Lands of the nature of Burrough Engliſh, in other reſpeQs 


- Uſually purſue the courſe of the common law; and therefore, 2 


tenant of ſuch land ſhall have error, attaint, & . Jon, 361. 


Shall 


4. 


BURROUGH ENGLISH. 


Shall have a formedon for the lands in tail. Jon. 361. : 
Shall be vouched ; charged for the debt of his anceſtor, &c. 
61. 

hall have his age. Jon. 361. 1 Hal. 243. Mod. Co. 122. 

So, he may vouch. Jon. 361. 

So, the deſcent ſhall generally be governed by the rules of the 
common law: and therefore if tenant of lands of the nature of 
Burrough Engliſb be ſeiſed in tail male, the deſcent ſnall be to the 
youngeſt ſon. Co. L. 110. 6b. 


So, if ſuch land be given to A. and his heirs, for the life of 
B. and A. dies, his youngeſt fon ſhall take. Co. L. 110,86. 


1 Sal. 244. K. 2 Lev. 138. 

If there be a ſurrender to A. and his heirs, hes before ad: 
mittance, his youngeſt ſon ſhall have it. R. 1 4744. 102. Cant. 
1 Sal. 243. - wn the cuſtom was found ſpecially, that if 4. die 
ſeiſed, it ſhall deſcend to his youngeſt ſon, but acc. if i it was 
found to be Burrough Engliſh. 


If tenant in Burrough Engliſh has a fon and FEA by one 
ans and a fon and daughter by another, and dies, and the 
youngeſt ſon wars and dies, the daughter ſhall have it ; for 


there ſhall be a poſſefſio fratris. Jon. 361. 

If he has three ſons, and ſettles bis eſtate to himſelf and his 
wife for life, remainder to his right heirs, and dies ; the rererſim 
deſcends to the youngeſt ſon. R. Fon. 361. Cro. Car. 411. 

If the youngeſt ſon dies, and he afterwards purchaſes land of 


the nature of Burrough Engliſh, it will deſcend to the ſon, or 


daughter, ofthe youngeſt. R. 1 Sal. 243: Mod. Ca. 120, 

If tenant in Burrough Engliſh be diſſeiſed, his youngeſt ſon ſhall 
enter. 1 Sal, 243. 

So, if by cuſtom, if there be no heir mals. the deſcent be to 
the eldeſt daughter, and, if no daughter, to the eldeſt fi ſer, and, 
if no filter, to the eldeſt couſin ; ; if the eldeſt daughter die in the 
life of her father, leaving a daughter, ſhe ſhall have it within the 
custom, by deſcent from her grandfather. R. 1 Rol. 623. J. 4 

But the youngeſt ſon, being heir by the cuſtom, ſhall . 


bound by the warranty of his anceſtor; for that deſcends to the 


"_ At the common law. Jon. 361. 


Nor; ſhall ouch upon a warranty made to the father, and his 
| heirs. Jen. 361. 


So, it a deſcent be to the youngeſt ſon, who has no ſon, or 
but one, the cuſtom ſhall be ſuſpended, till there be a younger 
ſon in gc. R. Fon. 361. 


So a particular cuſtom may make a variance from the e general | 


cuſtom. Jon. 361. 


BY- LAW. 


* 


"a By whom it may be made. 


Corporation may make by- laws without an expreſs power 

by their charter to make them. R. 10 Co. 31. 4. R. 

Hob. 211. Per Holt, C. J. Trin. 11 V. 3. Vide Mo. 5 79, 
584. K. 5 Mod. 439. 1 Sal. 142. Carth. 482. | 
And ſach power a corporation has, tho i be erected within 


memory. Cont. Mo. 869. Acc. Mo. 584. 


Tho? it be erected for a particular cauſe ; as, for regulation of 
navigation, trade, charity, Sc. as, the Trinity Houſe. Dub, 
2 Jon. 145, 

So a cuſtom to make a by-law mw be alledged i in an ancient 
city or borough. 

So, in an upland town, which is neither city nor borough, to 
make a by-law for repair of the church, the good ordering of a 
common, or ſych like thing. Co. L. 110. b. R. Cro. Car. 498. 
Adm. Hob, 212. 

So, 9 the tenants of a manor may — beck for 
the 3 order of the tenants. 1 Rol. 366. J. 35. Mo. 75, 
Adm. Hob. 212. - 15 

So may the homage. Adm. 1 Rol. 366. J. 16. Dy. 322. a. 
R. 1 Rol. 365. l. 35. | | 

So, reſianis in a leet. Mo. 579, 584. | 

And : a leet, by cuſtom, may make a by-law for good ordering | 
of a common. N. Cart. 179. | 

So, for huſbandry, or 84 Per Lee, C. 7. Pal. 396. 

So every town has power to make by-laws, without ſpecial 
cuſtom, for the publick good : as, for repair of a church, * 
way, &c. K. 5 Co. 63. a. | 

And in ſuch caſes the major part binds the others, 5 Co. 63; al 


3 Leo. 365. Dal. 103. Mo. 579. 


But the inhabitants of a town cannot, without a F357 OA make 


by-laws for their private advantage ; as, for the good ordering of 


a common, &c. R. 5 Co. 63. a. | 

And where they can, the major part does not bind the others, 
except where the cuſtom warrants that alſo. R. 5 Co. 63. a. 

So the tenants of a manor, homage, &c. cannot make by- 
laws, without a cuſtom. R. Sav. 74. 

So a cuſtom, that the ſteward, with the conſent of the ho- 


| mage, .may make them, is not good; for the homage ought to 


do it. R. 3 Lev. 49. 

A by-law returned to be made by the body at large, may be 
good, where the power is given by charter to a ſelect number to 
make by-laws in the ſtead, for, and in the name of the whole ; for it 
might be made by the ſele& body ating in the name of the whole, 
and if found to be made in due manner, it ſhall be ſo intended. 
. v. Mayor of Durham, H. 30 G. 2. 1 B. M. 127. 


5 fie 
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Vi ie peſt, 
(C. 4.) 


monalty. R. v. Head, H. 10 G. 3. 4 . M. 5 %% 


it be not confirmed, or allowed according to the ,. 19 H. 9. . 


the by-law. Ballard v. Bennet. Ballard v. Clement, P. 32 G. 2. 


ſuch a part of the common; for he is not reſtrained for all beaſts, 


is an indifſerent perſon. R. 1 Rol. 366. J. 20, Dy, 322. a. 


. 


[If power of making by-laws is by charter given to a fele# body, 
they do not repreſent the whole community, and cannot aſſume 
to themſelves what belongs to it ; if the power of making by-laws 
is in the body at large, they may delegate their rights to a ſeled 
body. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827.] ä 

{A by-law cannot ſuperadd a qualification to an elector which 
the eharter does not require. Thus if charter gives the right of 
election to mayor, jurats and commonalty, a by-law cannot re- 
ſtrain it to mayor, jurats, and ſuch of the commonalty as haye 
ſerved churchwarden and overſeer. bit. Y 

Nor, if the charter places the election in the mayor, alder. 
men, and commonalty, and the power of making by- laws in the 
mayor, and aldermen, can the mayor and aldermen, avith the 
afſent of the commonalty, take the right of election from the com- 


(B. 1.) That ſhall be a Good By⸗Law. 


VERY by-law muſt be legs, fidei, rationi confona. 8 Co. 126. 
E. And, if it be lawful and reaſonable, it will be good, tho 


K. 5 Co. 63. ö. 1 Rol. 363.1. 35. Vide poſt. (C. 1.) 

It need not in the preamble ſet out all the reaſons for it. 
Rex v. Harriſon, T. 2 G. 3. 3 B. M. 1324.] Lis 22 

So, if it appears to the court to be reaſonable, it is ſufficient, 
tho” it be not averred to be ſo by pleading. 8 Co. 126. b. f 

[B. R. will not enter into a queſtion on the validity of a by. 
law on the return of a habeas corpus cum cauſa, from any corpora 
tion except London, where it always doth ; but plaintiff muſt de- 
clare there, and defendant may demur if he has objections to 


2 B. M. 775.] 3 e 
So it may be reaſonable, tho' the penalty be to be paid to thoſe 
who make the. by-law. R. 1 Sal. 397. | 


So, generally, it. ſhall be reaſonable, if it be for the publick 
good of the corporation. Carth, 483. | | 


(8. 8.) For Regulation of a Man's Right. + 


And therefore, a by-law, made only for the regulation of any 
one in the uſe or exerciſe of that which he has a right to do, will 
be good : as, a by-law, that no commoner ſhall put his ſheep in 


nor as to the ſheep, for the whole common. R. 1 Kol. 365. 
J. 25. Cro. Car. 497. | e | 
Or, that he ſhall not put beaſts upon the common till ſuch 2 
day. 1 Nel, 366. J. 30. 5 
Or, till the farmer of the rectory there ring the bell; for he 


; 


B Y-L A W. | „ 


So, a by-law for avoiding confuſion in popular elections, that 
the mayor, or aldermen, &c, ſhall be e:Red by a ſelect number, 
is good. R. 4 Co. 78. a. 3 Bul. 71. 33 

*Ix is ſettled that the number of the ele#ors may be narrowed, 
but not that of the eligible. 3 Burr. 1833.“ 3 

gut a by-law cannot ſtrike off an integral part of the electors. 
Id. b. * HT „„ at Ss 5” . 

So, a by-law, that no one, not born in ſuch a town, or an in- 
habitant there for three years, ſhall be allowed to inhabit there, 
without a teſtimonial of his good behaviour. Hard. 56. 

So, a by-law that every one, choſen ſheriff of London, ſhall 
ſerve, unleſs he ſwears at the next huſtings, that his ſubſtance is 
not of the value of 10,000]. and brings ſix witneſſes, to be al- 
lowed by the mayor and aldermen, that they belieye him, is 
good; fr he ought to ſerve de jure, when he is choſen ; and 
therefore, the by-law is in eaſe of him. R. Trin. 11 W. 3. B. 
R. Vanacler. 5 Mod. 441. 1 Sat. 142. 8 

{A corporation having right to make by-laws to govern the in- 
habitants and to make ſecondary burgeſſes out of the inhabitants, 
and capital burgeſſes out of the ſecondary burgeſſes, make a by- 
law, that every inhabitant choſen a burgeſs, and refuſing to ſerve, 
ſhall forfeit, &c. This is a good by-law, but it relates to inha- 
bitants refufing to be ſecondary burgeſſes only, and not to ſecon- 
dary refuſing to be capital bares. Mayor of Workingham v. 
Folnſes, T. 9 G: 2. B. R. H. 284. a 

[A by-law of a company, to elect ſuch and ſo many of their 
members as ſhould ſeem convenient, on pain to forfeit 251. on re- 
fuſing to accept or to pay admifhon-fee, is good, for the court 
will not preſume the party elected is unfit; and if he i, it may 
be pleaded, or given in evidence on nil debets Vintners Co. v. 
Paſſey, H. 30 G. 2. 1 Ff. M. 235.] | 

But a by-law which alters the conſtitution given by the crown 
is bad, tho? if that conſtitution were not in the way, it might be 

*As, where by letters patent the freedom of a town is to be 
conferred only on ſuch as ate entitled to it, by birth or ſervitude, 
or by a particular mode of election there pointed out; a by-law, 
that any perſon ſhall be admitted to the freedom on payment of a 
ſum of money, is bad, for it alters the conſtitution. 4 Bur. 2260.* 


(B. 3.) Or, Regulation of Trade. 


So a by-law for the regulation of trade will be good: as, that Yide po, 
no one ſhall uſe an hot preſs in London; for it is dangerous for (O. 3. 
fire, and deceipt. R. 1 Rel. 365. J. 20. - 2 1 

That no one ſell cloth before it be ſearched at Biacteuell Hall. RY 
K. 5 Co. 63. Mo. 58a, - | 

That ſuch a baker bake white bread only, ſach an one only 
brown, Hard. 56. 2 Rol. 391. ; | 

That bricklayers do not plailter with lime and hair, which is 
proper to plaiſterers. R. 2 Rol. 391. Pal. 396. | 


Nor, 


I5 « 


makers. 2 Rol. 391. 
free of the joiners company. Wannel v. Chamberlain of Longn, 


din. Hard. 56. 


n 


Nor, archers make bows, or, bowyers, arrows. 2 Rol. 391, 
That coblers do not make boots or ſttoes, which belong to ſhoe, 


** 


[That no one ſhall exercife the trade of a joiner, who is no 


M. 12 G. Str. 675.] os ' WE ore 
[That butchers not free ſhall take their freedom in the buicher, 
company, and no butcher be admitted to the freedom of the cir 
in any other company and all bocchers not free of the city, and 
intitled to their freedom of another company, ſhall be made fre: 
of the butchers” company on paying the uſual fine and fees. 
BI. Rep. 372. 3 B. M. Hop — 5 , IF 


*Tho? the ſame by-law had been Sdjugged bad. 1 Bur, 12.8 J 
[That no ſtranger uſe the craft of a taylor in Bath, except firſ l 
made free, under penalty of 38. 4d. per diem; founded on cuſton 
that no ſtranger hath uſed ſaid craft there, unleſs made free 1 
Woolley v. Idle, M. 7 G. 3. 4 B. M. gr. J] | 
| So » bydew to reſtrain the amt 22 in London, without 4 
licenſe from Chri#'s hoſpital, is good. 4 Mad. 228, 229. Cm 
R. 1 Kol. 364. J. 25. R. acc. Ray. 288, 324, 328. 1 8 
284. þ f — 1 r > 2 | 
Or, hackney coaches. Dub. 4 Mod. 227 Skin. 371. 
280, a by-law, by the mayor and con council of Ext, wh 
that 'no butcher, or other . ſhould, within the walls of the! c b 
ſaid city, laughter any beaſt under pain to forfeit certain penal * 
ties therein mentioned, is good, being not in reſtraint of trade, bit 11 
only a regulation of it; and other inhabitants are bound as vel 1 
- a3 the members of the corporation. . Cowp. 270.“ * 4 
[That brewers drays ſhould not be in the ſtreets of Londa th C 
| after eleven in the forenoon in ſummer, and one in winter, i 1 
Boſworth v. Hearne, H. 11 C. 2. Str. 1085. B. R. H. 40). 32 
Andr. 91. 25 . 1 
That no ſilk-throwſter uſe more than ſo many ſpindles in! 
week. R. 1 Lev. 229. Ss Ee ny, F 
That no one ſhall be a broker, unleſs he be licenſed and ſwor, » Þ 
VW | „„ N 
That no perſon ſhall be made free of a company, till called a 
three meetings of the mayer and aldermen of a city, and tht 
wardens and ftewards of the companies in it, before his admit 1 2s 
tance, and approved by the majority, is good; it not being at 80 
ſtraint upon, but a regulation of trade. Green v. Mayor of Dur. party 
bam, H. 30 G. 2. 1 B. M. 127. SED 
I FSuch meeting, tho? not returned, ſhall be intended to have beet 10 be 
duly holden, for otherwiſe, the candidate might have pleaded that At 
in excuſe for his not being called and approved. 7bid.] upon r 
[If it is found on a traverſe, that the party was not called and worth 
approved furſuant to the by-law, it implies, that the by-law ws for eye 
| in being at that time. Tbid.}- | 142. 
That none ſhall take for journeyman any one not free of Ir The 


; 7 1 


— 


{That no member of the company of ſurgeons of London, ſhall 
| take an apprentice who does not underſtand Latin, to be examin- 
ed and tried by one of the governors. Rex v. Surgeons Company, 
M. 33 G. 2. 2 B. M. 892.] Toes | 
That none ſhall unlade coals out of a barge, if he be not of the 
porters company. Semb. 3 Mod. 193. | 


So where a power to make by-laws is confirmed by parliament, 


or warranted by preſcription, a by-law will be good, which 
would not be ſo, if founded upon the charter only: and there- 
fore, a by-law in London, that no one, not free of the city, ſhall 


uſe a trade by retail there, will be good; for the cuſtoms of Lone 


don are confirmed by parliament. R. 8 Co. 125. 

That no one ſhall be allowed as an hawker in London, without 
licenſe, Sc. Ray. 294. 15 e 

That no one ſhall uſe a trade in a burrough, not free there, 


where the by-law is founded upon a cuſtom to ſuch intent, tho“ 


the cuſtom be not confirmed by parliament. Adm. Lut, 564- 
Adm. Godb. 254. 8 Co. 125. a. Court div. Cart. 69, 115. 


( B. 4.) Tho' a Charge be impoſed. : 


So, tho' a by-law impoſe a reaſonable charge, it will be good, | 


when he who pays it has a benefit by the by-law : as, if there be 
a by-law, that every burgeſs in S. Alban's pay a reaſonable ſum 
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for building of the courts when the term was held there. Semb. 


1 Rd. 363. J. 50. 5 Co. 64. a. | 
Or, for cleaning the burrough upon the coming of the judges. 
Adm, Mo. 5 80. BE ee. N 8 | 
Or, for his proportion of pontage, murage, Cc. to be paid by 
the burrough. D. Mo. 580. 35 
So, a by-law, that a burgeſs ſhall make a feaſt at his election, 
is good. K. 2 Cro. 55 . is | | 
That every one, admitted to the livery in the vintner's compa- 
ny, pay 311. 138. 4d. when the cuſtom warrants the payment of 
a reaſonable ſum, for the dignity, - and charges of the company. 
R. Ray. 446. Semb. 1 Sal. 349. 5 Mod. 319, 8 5 


(B. 5.) Tho! there be no Notice. 


So a by-law will be goad, tho? no notice of it be given to the 
party: as, if there be a by-law at the court of a manoy, notice is 

_ ; for all the tenants of the manor ſhall be intended 
to be conu | 


ant. R. Cro. Car. 498. 1 Rol. 365. I. go. 
A by-law, that a ſheriff choſen for London, ſhall forfeit 400). 


upon refuſal, unleſs he ſwears at the next huſtings, that he is not 


worth 10,000l. &c. Notice need not be given of the election; 
for every freeman ought to take notice. R. 5 Mod. 442. 1 Sal: 
142. Carth, 484. | 3 


Tho” the liverymen only attend the election; for they repreſenz 
the freemen. 1 Sal, 142, © eo 


(C. 75 


B e I. A W. 


(c) Whit ſhall not be a good By-Law, 
(C. 1.) If it be not allowed by th e &. 19 K. 1 iy 


UT by the ff. 15 H. 6. 6. a corporation ſhall not make an 
ordinance to the diminution or diſheriſon of the franchiſes 

of the king, or others, contrary to the common profit; or an 
ordinance of charge: but that is now expired. 1 Rol. 363. J. 10. 
So, by the /f. 19 H. 7. 7. no ordinance ſhall be made to the 
diminution or diſheriſon of the prerogative of the king, or of 
others, or againſt the common profit, or to reſtrain a ſuit to the 
| king, unleſs it be approved by the chancellor, treaſurer, two chief 
* or three of them, or both the juſtices of aſſiſe, on pain 
of 40l. ; | | 
But this ſtat. extends only to guilds, fraternities, &c. not to 
cities, burroughs, &c. Per att. quo M. 44. cy = 
So an ordinance, not allowed according to the /t. 19 H. y. 7. 

is not 10 ; * it cannot er without being ſubject to 
the penalty of the ſtat. 1 Nol. 463. J. 37. Per att. quo . 44. 
R. * b. 1 ante, B. (1.) | * 8 


(C. 2.) If it extends to a Stranger. 


So a corporation, without authority of parliament, or an ex- 
preſs preſcription, cannot make a by- law which ſhall bind a ſtran- 
ger. Per curiam, 2 Vent. 33. SD | 

And therefore a by-law by the univerſity of Oxford, that every 
ene, privilegiatus vel non privilegiatus, found in the ſtreet after 
nine at night, without a reaſonable excuſe, ſhall forfeit 408. does 
not bind the townſmen. Semb. 2 Vent. 33. | | | 
So a by-law, that any perſon elected into an office, who refuſes, 
ſhall forfeit 101. will be void; for thereby a ſtranger elected 
ſhall forfeit, R. 3 Lev. 294. » 18 | 

And tho? the words are, duly elected, and the perſon elected 
was a burgeſs, it will not be cured. R. 3 Lev. 294. | 

So, a by-law, by the homage, or tenants of a manor, does not 
extend to perſons, who do not hold of the manor. 1 Rol. 366. 
J. 36. R. Sav. 74. | 

So a by-law by the corporation of butchers, that no one ſhall 
ſell veal within the city, unleſs the kidneys are dreſſed as the kid - 
neys of ſheep, is void, as to a ſtranger. R. 1 Bul. 11. 

So a by-law by the corporation of Trinity-houſe, that every ma- 
riner, within 24 hours after anchorage in the Thames, put his gun- 
powder on ſhore, does not bind; becauſe the corporation has o 
juriſdiction upon the Thames, &c. Semb. 2 Fen. 145. 15 

So a by-law by the corporation of horners, that none of the 
company buy horns within 24 miles of London, but of two per- 
ſons by them appointed, is void; for they have not juriiſdiction 
. within 24 miles. K. 3 Mod. 159. | 


T 
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So, 4 by-law in London, that no one, coming to the port of --* 
London, ſhall uſe any other than a city porter. R. Sal. 143. 

A by-law in Exeter, that no perſon, not being a brother of the 
ſociety of cordwainers there, ſhall uſe the trade of a ſhoemaker, 
c. within the city or county of Exeter. Bridg. 139. 

But, if a fraternity, Cc. be allowed to take men of another 
trade, or ſtrangers, into their fraternity, a by-law by them binds 
all of the fraternity, tho? ſtrangers to the myſtery Mo. 579, 586. 

So a by-law by a corporation, &c. binds a ſtranger within their 
precinct; as, a by-law for the regulation of common by the te- 
nants of a manor, binds a ſtranger within the precinct of the 
manor. ©, Hub. 212. Semb. Cart. 179. 1 Sal. 193. 

So a by-law in London, that no freeman, or ſtranger, ſell cloth 
within the city before it be ſearched ar Blackwell-hall, is good 
againſt a ſtranger ; for it is for an offence within the city. R. 

Co. 63. b. 

g So a * that a man elected ſheriff of London and Mialuleſes 
at Guildhall, forfeit, c. if he refuſe the office, is good, tho' 
Middleſex be out of London; for the office, and election is there. 
R. in B. R. Trin. 11 V. 3. Vanac fer. 5 Mod. 441. 

So, where a by- law is made for prevention of fraud, or cor- 
ruption, a ſtranger ſhall be bound. Semb. 1 Bul. 12. 5 

As, that every foreigner, who ſells goods uſually ſold by 
weight within London, ſhalt carry them to be weighed by the 

king's beam, maintained by the city. R. 1 Lev. 15. 5 

[A corporation may enforce a cuſtom by a by-law, impoſing a „ 
penalty for breach of it; but it cannot give an action to a ſtranger 
to recover that penalty, but muſt ſue for it themſelves, or ſome 
one of them. Bodwic v. Fennell, M. 22 G. 2. 1 Wilſ. 233. 
Totterdell v. Glaxly, T. 5 G. 2. 2 Wilſ. 266.] | 


(C. 3.) In Reſtraint of Trade. 
By the /f. 3 H. 7. g. a by-law tn Landa that no freeman Vide antty 


5 ſhall ſell his wares at a fair, or market out of the city. „ 
6 , ut of the city, was an Vide Trade 
(D. 2.) 


nulled. 1 Rol. 363. J. 25. : 

By the /t. 12 H. 7. 6. a by-law by the merchant adventurers, 
that none ſel] or buy in the dominion of the duke of Burgundy, 
without their licence, was annulled. 1 Rel. 363. J. 10. 

So, a by-law is void, that no one uſe his trade in ſuch a town, 
who was not apprentice there at the ſame trade. R. Mo. 869. 
R. 1 Rol. 364. J. 20. Hob. 211. | ES 

Or, that no apprentice there uſe his trade, till ſeven years af- 
terwards. K. 1 Kol. 364. J. 12. - | 1 

That he ſhall not uſe his trade there without the allowance of 
the corporation of taylors, or three of the maſter and wardens, or 
proof that he was an apprentice ; for it does not appear, what 
proof will be required, and therefore there may be a prohibition. 


KR. 1 Rol. 364. J. 45. 11 Co. 53. 1 Rol. 4. God. 25 3. Aim, 
Hab. 211. c | x. Bog 


Ver. II. | ts M | That 
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Vide ante, 


(B. 2.) 


Vide ame, 
(B. 4.) 


B Y. L A W. | 
That he ſhall not uſe a trade in London, unleſs he be free of 


ſuch a company; for he has a liberty of any compaay. K. 


5 Mod. 104, &c. ; 
Under a general power to make by-laws, a by-law cannot be 
made to reſtrain trade. Harriſon v. Goodman, M. 30 G. 2. 
1 B. M. 12. oo | | 
That he ſhall not uſe a trade in a city, burrough, Oc. unleſs 
he be free there, where there is no cuſtom for it. R. Lut. 564, 
R. where the corporation was made within time of memory, 
8 Co. i25.a. Adm. Godb. 253. | : 
So a by-law is void, that no merchant-taylor put his cloths to 
be drefſed but to clothworkers of the ſame company; for this 
amounts to a monopoly. R. 1 Rol. 364. J. 35. 11 Co. 86. 
Or, that he put one half of his cloths to them. R. Mo, 58), 
591. 2 1%. 47. 3 
So, a by-law, that one ſhall not ſell any ſand, except what he 
takes out of the Thames, is void. Ray. 293. Godb. 106. 


. (C. 4.) In Reſtraint of a Right. 


80 a by-law, for the total reſtraint of one's right, will be void: 


as, if a man be debarred the uſe of his land. R. Sav. 74. 
If a commoner be excluded from the common. 3 Leo. 264. 


So a by-law, that a commoner ſhall put no ſteer upon the com- 


won above a year old, is void. 
A corporation by charter cannot make by-laws, contrary to 
P y * y 


the directions of the charter; as if the charter directs an election 
to be by the mayor, jurats, and commonalty, they cannot reſtrid 


it to ſixty ſeniors of the commonalty. Rex v. Cutbuſb. P. 


8 G. 3. 4 B. M. 2204. Or to ſuch of the commonalty a 
have ſerved church- warden and overſeer. Rex v. Spencer. H, 


6 G. 3. 3 B. M. 1827. 
(C. 5.) To charge the Subjeck. 


By the /. 34 Ed. 1. de tallagio non concedendo, no tallage, or 
aid, ſhall be laid, or levied in our realm, by us, or our heirs, 


without the aſſent of the biſhops, barons, knights, and other 


free-men of our realm. Vide in parliament (H. , &c.) 

And therefore, every charge, levied upon the people without 
aſſent of parliament, will be void. 2 Inft. 60, 61. 

If a by-law impoſe a charge, without an apparent benefit to 


the party, it will be void; as, a by-law, that all coming to 
market pay 64d. per cart, Cc. for ſtanding there. Semb. in quo - 


WW. per Treby 29. per Att. 42. 58 
So a by-law, that all carmen, who are licenſed in London, pay 


20s. for a fine upon admittance, and 175. Gd. per annum to an 
hoſpital, is void. R. Kay. 328. | 2 


(C. 6) 


withi 
good. 
21 
which 
where 
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(C. 6.) If it be unreaſonable. 


80 a by-law, not reaſonable in any reſpect, will be void. ; 

80 a by-law, not good, ſhall not be allowed, becauſe it is ap- 
proved according to the ft. 19 H. 7. 7. R. 11 Co. 54. 2 

A by-law cannot impoſe an oath, nor impower any perſon to 

adminiſter it. Rex v. Dean and Chapter of Dublin, M. 9 G. 
Str. 536.] 555 „ 

So, a corporation, created by letters patent, with a power of 
making by-laws, cannot make any laws to incur a forfeiture“ 
80, neither can a corporation created by a& of parltament, 
unleſs ſuch power be expreſsly given. 1 Term Rep. 118.* | 
Nor ſhall ſuch by-law be allowed, tho' confirmed by /. 
19 H. J. c. 7. Id. Ib. & ; 5 : 


(C. 7.) A By-Law, void in Part, is void for the Whole. 


A by-law being intire, if it be unreaſonable in any particular, 
ſhall be void for the whole: as, if the penalty be unreaſonable. 
Or, to be levied by impriſonment, ſale, &c. | 
Or, to be levied by diſtreſs and ſale; it will not be good for 

the diſtreſs. R. 2 Vent. 183. 


(D) CUhat m—_ {hall be allowed upon a 
| | y-Law. Eo 
| (D. 1.) By Debt, Oc. 


By-law may enact a penalty to be recovered by debt, &c. 
A R. 5 Co. 64. a. 1 Rol. 366. J. 46. | 


So, it may ordain, that the chamberlain of London ſhall have 


debt for it. 5 Co. 63. 6. 1 Rol. 366. J. 50. M.. 403. 


So, if the by-law does not mention how the penalty ſhal! be re- | 


covered, debt lies upon it. 1 Pol. 366. J. 48. 


So an action upon the caſe lies upon an Hm hit, for the pe- 


nalty of a by-law. R. 2 Lev. 252. Clift. 901, yo2. | 


So a by-law, that the penalty ſhall be recovered only in debt 
within the court of the city, &c. in which no eſibign, &c. is 


good, R. 1 Lev. 15. . To. 
But a by-law, that none but freer:en ſhall keep ſhop, and 
which confines the action for the penalty to the portmote court, 
where none but the ſheriff, or coroner (who muſt be freemen) 
can array a jury is bad. 3 Bur 1847.” 3 
For, tho', in the regulation of its own members, a corpora- 
tion may make by-laws, and enforce the obſervance of them in 
us own courts, becauſe every member is bound by the jurif- 
diction into which he voluntarily enters; yet it is contrary to the 
tundamental principles of law, that corporations ſhould try their 
un ſuits againſt frangers. Fer Lord Mansfield, 3 Bur. 1858.* 
8 DE M 2 | | e 
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D. 2.) By Diſtreſs, &c. 
So 2 by-law may enact, that the penalty ſhall be recovered, or 


levied by diſtreſs. 5 Co. 64. Adm. 3 Lev. 281. 1 Kol. 366, 


E 42. | 
And tho' it do not ſay, what beaſts ſhall be diſtrained, it wil 


be good; for it ſhall be intended the beaſt of the offender, R. 


Dy. 322. a. 1 Rol. 366. J. 10. 

But a penalty cannot be levied by diſtreſs, without a preſcrip. 
tion to levy, or the expreſs words of the by-law, that it ſhall be 
ſoleried. 1 Kol. 367. J. 5. 3 | 

So a penalty cannot be impoſed upon a town, and levied upon 
a particular perſon, who cannot have contribution. R. 3 Lev. 49. 
So a by-law, that the offender ſhall be disfranchiſed, may be 


good. D. Mo. 412. 


- (E) What not. 
(E. 1.) By Impriſonment. 


UT a by-law, that the party, unleſs he obey, fhall be in- 
priſoned, is void, being contrary to Magna Charta, R. 
5 Co. 64. a. 1 Rol. 363. 1. 45. R. Mo. 411. D. 8 Co. 127. . 


Adm. Sal. 349. Jon. 162. | 
Or that he ſhall forfeit 40s. and for non-payment ſhall be in- 


priſoned. R. 1 Rol. 364. J. 5. 
But by cuſtom, a corporation may have power to commit, tho 


not by charter, or by law. 1 Sal. 349. 1 
So by cuſtom, a by-law, with impriſonment for non-perform- 


ance, may be good, Semb. 1 Sal. 397. | | 
So by the cuſtom of London, one may be committed for refuſal 


to be upon the livery. K. 2 Lev. 200. 
(E. 2.) By Sale, &c. 


80 a by-law, that a penalty be levied by diſtreſs and ſale of the 


goods of the offender, is void. K. 8 Co. 127. 6. R. 2 Vent. 183. 


3 Lev. 282. ; 
Tho? the officer who levies, only diſtrains the goods, and does 

not fell them. 2 Vent. 183. | „ 

So that a bond be given for performance. Semb. Ray. 227. 
So a by-law, that the party, unleſs he pay, fhall forfeit his 

goods, is void, R. 8 Co. 127. 6. D. 2 Vent. 183. | 

Or that his bond, or covenant againſt the by-law, ſhall be void. 


Semb, Mo. 411, 
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CANNONS. 
- (A) Chat is the Uſe of the Civil Law, 


N England uſe is ſometimes made of the civil, and of the ec- 
1 cleſiaſtical, or common law. Co. L. 11. b. | 
' Tempore Remanorum, viz. ab anno Chriſti 50, cum Claudius ſub- 

__ juavii Britanniæ partem, uſque annum circiter 410, cum Alaricus 

_ pre Honorii Romam cepit, (annos circiter 360) the civil. or 
imperial law was in uſe in Britain. Seld. Diff. ad. Fl. 479, 
80. | 7 5 
l And afterwards it was uſed for direction, where the law of 

England was ſilent; or for confirmation, where it was conſonant. 


Seld. Dif. 464- 472. | 


= 


(B. 1.) The uſe of the Canon Law. 


TEMPO RE Regis Stephani anno Dom. 1150, decretals were 
publiſhed for the government of the clergy. Dav. 70. a. 
Afterwa-ds the pope attempted to impoſe rogations, vis. ordi- 
nances for days of abſtinence of the laity, as well as of the clergy. 
Dav. 70. a. ö | 
Arno 1230 tempore Hen. 3. other decretals for the laity, as 
well as the clergy, were publiſhed. Dav. 70. a | 
Decretals were firſt introduced in England, anno 25 Ed. 1. 
Dav. 71. b. | : h | 


(B. 2.) What ſhall be ſo called. 


Jus canonicum eft, quod ab ecclefia, aut wiris eccleſiafticis inſlitutum 
9. Lind. 76. v. Jus Canonicum. | | | 
Theſe were collected in a book, vis. Codex Caninum, which at 
firſt contained 131 canons, afterwards 207, made by ſeveral 
councils to which afterwards were added 85 apoſtolical canons 
and ſeveral by other councils, with canonical epiſtles by di- 
vers popes. Afterwards the church of Rome made one codex 
canonum which contained the apoſtolical canons, the canons 
1 gt 12 councils, and the decrees of 14 popes. Ayl. Int. , 
O Oc. | 
The body of the canon law now uſed, being confirm- 
ed by pope Gregory 13th, comprehends the decretum, the de- 
| | : . cretals, 


1 
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| cretals, the 6th book of Decyetals, the Clementines, the Extravaganis 
and common decretals, and the 7th book of decretals. Ayl. Int. 9. 


19. 21. 25, 26, Cc. 


(C.) What Canons bind. 


8 to the power of making canons, Vide in Convocatiog 

(E.) E | | 
All canons allowed and uſed in England, become part of the 
eccleſiaſtical laws of England. Dav. 70. B. Vide in Prerogatine 
(D. 10.) BEV „ 
Zo all canons or conſtitutions made in a convocation, or pro- 
vincial ſynod within the realm. Dav. 72. 6. R. Mo. 783. 

By the /. 25 H. 8. 19. repealed by the /. 1 & 2 Ph. & M. d. 

and afterwards revived by the //. 1 Elix. I. it was provided, that 
fuch canons, conſtitutions, ordinances, and ſynodals provincial 
already made, which bc not contrariant to the laws, ſtatutes, and 


* 


cuſtoms of the realm, nor to the hurt of the king's prerogative, 


ſhall be uſed as before the ſaid act, ?till otherwiſe ordered by 32 
perſons to be appointed according to the ſaid act. 

And by the tame ſtatute, the king may nomipate and aſſign at 
his pleaſure 32 perſons of his ſubjects, 16 of the clergy and 16 of 
the temporalty of upper and nether houſe of parliament, who hal 
have power to examine canons, Oc. before made, and ſuch as the 
king and the major part of them ſhall deem worthy io be 
continued ſhall be obeyed, ſo that the king's aſſent under the 
great ſeal be firſt had to the ſame, and the reſidue ſhalll be void. 

And ſuch nomination was allowed by the ft. 27 H. 8. 15. the 
fe. 35 H. 8. 16. and the ff. 3 Ed. 6. 11. 

But there never was any ſuch nomination by H. 8. or Fd. 6. 
and therefore, all canons and conſtitutions here received and al. 
Jowed beſore that time, are now the ecclefiaſtical laws of the 
realm. Wat. 22. | | 


And all perſons are bound by them; for they are part of the 


conſtitution. Mal. 23. | 
And the common law courts will take notice of them as ſuch, 


Wat. 23. 


Canons made 3 Jar. by the convocation with the king's licence, 
and confirmed by the king, bind without confirmation, by patliz- 
ment. 2 Venti. 44. 8 

They bind the clergy, but not the laity, unleſs they are con- 
firmed by parliament. Carth. 485. | 1 

Yet it was reſolved in the houſe of commons 15th Decen- 


| ber 1640, nemine contradicente, That the convocation, Ec. hath 


no power to make canons to bind the clergy or laity, without the 
common conſent of parliament. 3 Ruſh. 1365. 

Hut a canon ſhall not be allowed, contrary to the common 
law. 2 . 599. 647. 653. R. 12 Co. 72. per Jau. 2 
Vent. 44. i | 7 | 
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Or contrary to the king”s prerogative, or the cuſtom of the 
realm. 2 Inſt. 653. 658. R. 12 Co. 72. 


Or contrary to an a& of parliament. 2 Inſt. 658. R. 12 


Co. 72. 
And therefore by the /t. 25 H. 8. 19. it is declared that a ca- 


mon contrary to the king's prerogative, the lax ſtatutes, or cuſtom of 


' the realm is of no force 5 and this was only declaratory of the com- 
mon law. 2 Inſt. 658. 


Socanons ' eſtabliſhed in convocation by the king's licence, do 
not bind laymen, but only eccleſiaſtical perſons; for the laity are 


not repreſented in a convocation. Sal. 412. D. that they bind 


the whole kingdom. Mo. 783. They do not bind the * 


ralty. 12 Co. 73. 


So they bind only in eccleſiaſtical matters. Semb. Mo. 783. 


12 Co. 73. 


80 canons eſtabliſhed, c. do not bind the laity. Per Tyrrell, 
2 Vent. 43. But per Vau. in eccleſiaſtical matters they bind laicks 


and eccleſiaſticks, 2 Vent. 44. 


Lay parſons are not within the words of the 62, 101, 102, 


103, and 104th. canons of 1603. 


The canons of 1603, proprio vigore, (for ſome are only decla- 
ratory of the ancient canon law) do not bind the laity. Per 
Hardwioke. C. J. et tot. cur.” on great confideration. Midaleton v. 


Croft, M. 10 G. 2. Str. 1056. B. R. H. 326. 


So a canon that has never been received in England, is not 
part of the law eccleſiaſtical. Kel, 181. 5. 184. Lat. 191. 


2 Inſt. 653. 


And by the ſt, 25 H. 8. 21. it is recited, that England is free 


from ſubjection to any man's Jaws but ſuch as have been made 


within the ſame ; or by ſufferance of the king, the people by their 


own conſent, and long uſe, have bound themſelves to the ob- 


ſervance of, not as to foreign laws, but as to the ancient laws of 


this realm, originally eſtabliſhed within the ſame, by ſuch ſuffer- 
ance, conſent and cuſtom, and not otherwiſe. 
So the interpretation, execution, and diſpenſation of all canons 


allowed within England belong to the king and his miniſters, 


Dav. 70. b. Vide Prerogative, (D. I.) 


* - 8 
—— O£_ 


CAPACITY. 
(A) Tho have Capacity to purchaſe, 
(A. 1. Perfons Natural. 
ERS ONs capable to parchaſe are natural, or publick, 
Co. L. 2. a. 


All perſons natural haye a capacity to take by purchaſe. 
| | Perſons 
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Perſons fm. if they have human ſhape. Co. L. 3. . 

A deaf, dumb, and blind perſon. Co. L. 3. 6. 

An ideot, or a man of non- ſane memory may purchaſe, with 
out the conſent of any other. Co. L. 2. b. 3. b. | 

And he himſelf can never avoid the purchaſe. Co. L. 2.8. 

So ifhe recover his ſanity and afterwards agree to the purchaſe, 
his heir ſball never avoid it. Co. L. 2. b. 

But if he dies in his inſanity, or recovers, and dies before agree. 
ment to the ＋ his heir may agree to, or walve > the eſtate, 
without cauſe alleged. Co. L. 2. 6. 5 
A leper may purchaſe. Co. L. 3. ö. | 
So an hermaphrodite, according to the prevailing ſex, © Co, 


8 by his name of reputation. Co. L. 3. 6.—Vidt 
Baſtard (E). 

A man arias or attainted of treaſon or felony, may pur- 
chaſe for the benefit of the king. Co. L. 2. b. 

So a feme covert may take by purchaſe, till her huſband diſi 
gree, or ſhe after her huſband's death waive it. Vide Baron and 
Feme, (P. 2.—R.) 

So a villein may purchaſe, but the lord afterwards may enter. 
. L. 2. 6. 

So an alien may purchaſe for the benefit of the kin 
houſe for his habitation. Co. L. 2. B. Vide in Alien, 9 

So an infant may purchaſe without the conſent of another 
for it ſhall be intended for his benefit. Co. L. 2. 6. 

But after his full age, he may agree to It, or waive it at hi 
pleaſure. Co. L. 2. b. 

And if he die before agreement, after his full age, his heir 
may agree to, or waive it. Co. L. 2. 

So now, a monk, nun, Oc. may purchaſe ; for they were not 
diſabled by the common law and the canon law, whereby their 
gabe incurs, is here aboliſhed, 1 Sal. 162. 


(A. 2.) Politik, 


A body politick is ſole or aggregate. Co. L. 2. a. Vide Frans 
ehiſcs, (F. 1, Oc.) 

A corporation aggregate conſiſts of many perſons, all 95 
of purchafing, or one capable and the others incapable. Co. I. 
2. 4. 

A corporation ſole, as the king, a biſhop, a parſon, &c, may 
purchaſe, to him and bis ſucceſſors. - Co. L. 250. a. | 

$0 a corporation aggregate, where all are capable; as a mayot 
and commonalty, Vid Co. L. 250. 4. 

Dean and chapter, | 

So where one is capable, and others incapable ; as an abbot 
may purchaſe without the conſent of the — and 2 
afterwards avoid it. 0e. L. 2. 6. 

| But 


COASTS 
But his ſucceſſor for good cauſe, and not otherwiſe, may waive 


the purchaſe. Co. L. 2, b. 


As if the rent reſerved exceed'the value of the eſtate. Cv. L. | 


2. b. | 


(B. x.) Who not, 


— 


UT a monſter, who has not a human form cannot purchaſe. _ 


G. RY To | 
Nor a man profeſſed in religion, for he is dead in law; as 2 
monk, fryer, nun, c. except when they are ſovereigns of an 
houſe of religion, Co. L. 3. 6. 132. 3. 

So a community not incorporated cannot purchaſe ; as the pa- 
riſhioners or inhabitants of D. Co. L. 3. . 


The commoners in ſuch a waſte, cannot take by grant of the 


lord. Co. L. 3. a. 


So church wardens cannot purchaſe lands, (but goods only.) Co. 


7 L, 3. . 
(B.) By the Statute of Mortmain, 


15 


By the f. 7 Ed. 1. de religiofi. Si quis religiaſur, vel alius, (for (B. 2.) 
Magna Charta, 9 H. 3. 36. extends only to a religious houſe What ie 
which purchaſes, 2 1n/?, 75.) purchaſe lands or tenements in fee, . 


the lord of whom the lands are holden may enter within a year ; 
or if he be negligent, the next lord within half a year; or if he 
neglect, the king may enter. . 


So by the ft. M. 2. 13 Ed. 1. 32. If he obtain a recovery by. 


colluſion. 2 Inft. 429. | 

And by the /f. W. 15 R. 2. 5, If there be a feoffment to the uſe 
of ſuch an one. . | 7 

And theſe ſtatutes extend to every corporation ſole or aggre- 
gate, eccleſiaſtical or temporal. Co. L. 2. 6. 2 It. 75. 
II lands are granted to them upon an exchange. Aw. 39. 5. 
F. N. B. 223. E. F. 


If an advowſon be appropriated to them. F. N. B. 223. H. 


Kit. 39. a. ; | 
Or a rent-charge granted. F. N. B. 223. B. Ku. 38. 6. 
139. 5. | . | | 
So if lands are deviſed to them. F. N. B. 224. F. 


So if a biſhop enter upon land purchaſed by his villein, it is 


mirtmain. F. M. R. 224, b. Kit. 38. b. | 
If a biſhop or other corporation alien to another and his ſucceſ- 
ſors. F. N. B. 222. D. Kit. 38.6. | 


By the ft. 23 H. 8. 10. feoffments, fines, wills, £7. to the uſe 


of the pariſh church, chapel, guilds, commonalties, &. or to 
hind obits, prieſts, &c, which are to have continuance above 20 
years, ſhall be void. | - 


If there be an alienation in mortmain of things not held, as of 
a villein, rent-charge, common, adrowſon, Oc. the king ſhall hae 


them preſently, Co, L. 2. 6, 
But 


CAPACITY, 


(B. 3-) _ But if an annuity be granted to a" Wr it is not mort. 
What is not „ain; for that charges the perſon only. Co. L. 2. b. 
80 if goods and chattels are granted. Kit. 139. 6, 
So a grant of a diſtreſs in other lands for an antient rent. 9, 
F. N. B. 224. G. Kit. 39.6. 
A releaſe of rent to the tenant. Kit. 39. VE 
Recovery in value upon voucher. Kit, 39. b. 


wv 


So the king by his licenſe may diſpenſe with an alienation i in 


mortmain. Kit. 39. 6. 
And before ſuch licenſe an ad quod damnum antient 5 by iſſued ; 


bat is not now uſed. F. N. B. 222. D.Videfl. 27 E 


But ſuch licenſe does not bind the other lords. * F. N. « 


222. D. Kit. 139. a, b. 


And therefore it was enacted by the ft. 7&8W. 3. 37. That 


the king may licenſe to alien, or take in mortmain. 


So a deriſe to a charitable uſe within the ſt. 43 Eliz. is not | 


mortmain. 


„Tho the deviſe be to a college. R. 1 Lev. 284, *Vide Uſe, 
N. 13.* On} 


(B. 4.) By what Names they ſhall purchaſe, 


6. 4.) A man regularly ought to W by his name of mY 
* na- and his ſnrname. Co. L. 3. a 

But if he purchaſe by his name of confirmation, i it is ſufficient. 
Co. L. 3. a. and that ought to be uſed. 1 Brownl. 47. 

So if there be a certain deſeription of the perſon ho purchaſes, 
altho* his chriſtian and ſurname are omitted, it is ſufficient. Co, 
23S 

o if a grant be to the carl of Pembroke, the. biſhop of London, 
tec. by his name of dignity ; for his perſon is certain. Co. I. 3.4. 

To the Cheſter herald, &c. R. 2 Rol. 44- J. 1 5. 

To the wife of B. Co. L. 3. a. 

Primo aut ſecundo ſiliu, ſeniori puero, natu minimo, * fllii, 
filiabus, liberis, exitibus, aut rectis hæredibus de B. Co. L. 3. a. R. 
Mo. 104. 

And primo puero, may be to the firſt child, tho? it be a bende 
if it be ſo explained by any other writing. N. Mo. 104. 

If it be 10 the iſſue male, his firſt iſſue male ſhall take. R. 3 


Lev. 433- | 
| So tho! his chriſtian name be added, and miſtaken. 2 A 


3. a. | 
So if there be a limitation to the heir male of the body of his 
| grandfather, the heir male ſhall take, though there be an heir gene- 
ral alive; for the deſcription is ſufficient to make him take by 
deſcent, and therefore it ſhall be well by purchaſe. R. 2 Ver 
730. 
But if there be a deſcription. of a perſon certain in eff, and 


there is no ſuch one in rerum natura, a perſon who afterwards 
anſuers to the, deſcription cannot take; as if a remainder be li- 


mited 


; 8 
2 


La 


governors, will be void. R. Pl. Com. 537. 6. 


The dean, canons, and vicars of St. Stephen's. 2 And. 166, 
; Oxford, where the name is, The provoſt and ſcholars aulæ regine de 


craſt and miſtery. Pl. Com. 537. B. 


nußer regis. 1 R. Leo, 159. 


C. Ar. FP, & © r oy 1 


mited to B. the wife of 4. the? A. afterwards marry B. before the | 
particular eſtate ends, ſhe cannot take. Mo. 104. | 
Vide Fait, (E. 3.) 


So a corporation, regularly ought to purchaſe by its name of (B. 5.) 
incorporation ; and therefore, a grant by or to the maſter and Politick, 
pang of croks in London, whereas they are named maſters and 
The maſter of St. Peter's, where the name is, The maſter of St. 
Prter's and St. Paul's. Bro. Corporation 8, | 
The provoſt, Sc. of the houſe of N. where it is a chauntry. Bro. 
Corporation 21, 22. | | | 
The dean and chapter cathedralis ecclefie ſandæ & individue Tri- 
nitatis M. omitting ex fundatione reg. Ed. 6, Adm. 3 Co. 75. 
2 And. 166, 167. Jon. 170. | | „ 
Collegium regale de Eton, where the name is collegium beate Ma- 
riæ de Eton. Dy. 150. a. 1 And. 23. Mo. 13. | 
The dean and canons libere capelle de W. where the name is, The 
dean and canons capellæ St. Geo. martyr de W. I Leo. 162. 
The maſter collegii de Merton in Oxenia, where the name is, Col- 
legium ſcholarium de M. in univerſitate Oxonie, 1 Leo, 162. Cont, 
Mo. 266. 775 : ; 
The preſbiters and chaplains of St. Stephen's, where the name is, 


The provoſt and ſcholars of Queen's college, in the uni ver ſity of 


Oxford. dub. Lane 15. 33 

Yet an addition to a name does not avoid the purchaſe, but 
ſhall be rejected: As if the maſter and brethren are named, The 
maſter and brethren five ſocii. R. 11 Co, 20. a, Bro, Corporation 
$. 62. - 5 ; 5 | | 
If the maſter, &:. of the miſtery of cooks are named, Of the 


If the hoſpital H. 7. regis Anglie be named, The hoſpital H. 72 


If collegium Chriſti in Oxonia be named, Collegium Chriſti in aca- 
_ Oxonie R. Mo. 361, Vide Mo, 865, Sav. 129. R. Poph. 
If any ornament to a name be added or omitted. Poph, 156, 7. 
Not an immaterial variation; as a leaſe by the dean and chap- 
7 of Exeter, inſtead of, in Exeter, R. 2 Leo. 97. 2 Rol. 42. 
45 | . | 
By the maſter domus five collegii, inſtead of, domus fie» haſputalis z 
for a college and hoſpital are the ſame. Semb. 1 Leo, 215. 
_ Collegii Trinitatis, inſtead of, co!legit ſands & individue Trinita« 
fr. 1 Leo. 161, | 3 . | 
The dean and chapter ecclefie de Prterborough, inſtead of, eccleſa 


| Pariburgenſis. 1 Leo. 159. Cont. 1 And. 23. 


 Magiſter collegii, inſtead of, magiſter aule, Qc. R. 11 Co. 22.6. 
Magister hoſpitalis H. 3. de Savvy & cappellanus predifti hoſpi- 
talis, inſtead of, magiſter & cappellanus hoſpitalis H. 7. de Savvy. 
K. 1 Leo. 159, Acc. Dy. 278. Mo. 865. 0 The 
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CAPACITY, 


The minifter of God of the 2 of D. inflead o The mini / 
ter of the poor 's houſe of G of D. Dub. 2 And. 117. R. Ms. 
865. 

Major & ballivi ville de D. & burgenſes cjuſdem ville, where the 
name is major & burgenſes ville de D. R. 1 Ral. 119. 

The dean and chapter ecckfie Petriburgenſis, inſtead of ſandi N. 
. Mo. 14. Cont. 1 And. 23. 

So if a ſtatute or teſtament give a certain deſcription i it is ſuffi. 
cient, tho the name be not obſerved : As if advowſons of recy. 
ſants are given 10 the univer/ity of Cambridge. R. 10 Co. 57. l. 
11 Co. 21. b. 2 Leo. 165. | | 

So in grants and conveyances it is ſufficient, if the ſame name 


in re & fenſu be uſed, tho? not in verbis. R. 10 Co. 124. 


So by a verdict, or an averment, a miſnomer may be aided, 


: 10 Cs. 125. b. 


So if an ancient corporation be incorporated de novo, with an 
addition to the name ; a leaſe, &c. by the ancient name, will be 


good. R. Fon. 167. 


(c) Who have Capacity to grant. 


VER perſon being a natural and lawful ſubject, of ſane 
E. memory and full age, may make a feoffment, grant, leaſe, 
&c. Co. L. 42. . Vide Grant, (A. 1.) | : 
Tho? he be a baſtard. Co. L. 42. 6. 
Convict of hereſy. Co. L. 42. b. | 
A leper removed by the king's writ @ ſoctetate hominum. Co. 
2. 6. | 
Tho? he be deaf, _ or blind, if he has good ſanity and 
diſcretion. Co. . 


(D) Who not. 


(D. 1.) A man profeſſed. 


UT: 0 perſon profeſſed in religion, (who is civiliter aan | 
as a monk, fryer, canon, &c, cannot make a grant; for his 
grant ſhall be void. | 
Yet the ſovereign of an houſe of religion, as an abbot, prior, | 
&c. may make a grant, &c. Vide Co. L. 132. 6. 
So may a monk, fryer, &c. in the name, and by the aſſent of 


his ſovereign. 


Or as a farmer of the king, in reſpect of his farm. Vide Co. 
L. 132.6. 
Vide Abatement, (E. 5. ) 


(D. 2.) A Feme cover. 


So a grant by a feme covert, without the aſſent of her huſband, 
vill be void. N le and h. (Q) ; | 


Yet 


CAPACITY. 


Yet a fine, or common recovery. of her own 1 will be 
good, ?till it be avoided by her huſband. Vide Baron and Feme, 
„ | 
80 3 en autre droit, as executrix. Vide Baron and Feme, 
P. . 
( 5 4 a woman make a grant when ſole, and deliver the deed 
as an eſcrow, to be her deed upon ditions performed, and be- _ 
fore the conditions performed ſhe takes huſband, and then the 
conditions are performed, it will be good; for after performance 
it has relation to the delivery. Per. Grant 9. 
So if a feme covert deliver a deed when covert, and after the 
death of her huſband deliver it de novo; it ſhall be good by the 
ſecond delivery; for the firſt delivery was intirely void. 2 Rol. 


6. 4 
Vide Tai, (A. 3B. 5.) 
(D. 3.) An Infant. 


Soagrant by an infant by FAT will be void, if it ſeems, to his 

prejudice. Vide Infant, (C. 2.) | 
So if the grant takes effect by livery from his hand, or ſeems 
to his advantage, yet it is voidable, and may be avoided by bim 
or his heirs. Vide Enfant, (C. 3, &c.) | 


-.(D: 4. ) A Man inſenſible. 


| Rog a man wks has no underſtanding, as if he be 3 deaf, 
and blind from his birth, has not a capacity to grant, but bis 
grant will be void. Per. Grant. 25. 


O.s A man non-ſane. 


So a man of . memory, has not a capacity to make 
grant, that hall bind his heirs, or any others, beſides himſelf, 
Vide Ideot, (C.—D. 1, &c.) 

And therefore if an ideot, lunatick, &c. make a feoffment, 
grant, or gift, &c. his heir ſhall avoid it. Vide Per. Grant. 21. 
So if he make a feoffment with a letter of attorney to make 
\ livery when non-ſane, and afterwards he comes to a good memo. 
ry, and then livery is made without my other aſſent ; his heir 
ſhall avoid it. Per. Grant. 23. 

But a man non-ſane cannot avoid his grant, &c. during his life; 
for he cannot diſable himſelf, Per. Grant. 21. 

So if the grant be by matter of record, as by fine, &c. his heir 
ſhall not avoid it. Per. Grant. 24- | 
But by Fitzherbert, the opinion of thoſe who hold that a man 
of non-ſane memory, cannot after his memory recovered, avoid his 
grant whilſt infane, is little to be regarded, for it is not founded 
in good reaſon, and there are writs in the regiſter of dum non 
ſuit —_ mentis, ww by the party himſelf, as well as his 


heirs. 


"STS; 


R 


CLP A 6 fun E 


heirs. F. M B. 202. paſſm. But ſer this ſuljen ably and full 
inveſtigated in Mr. Powell's treatiſe on contradit, from page 14 to 
21. where he JShews, that the better opinion is againſt Fitz herbert. a 


(D. 6.) Attainted. 


So a perſon attainted of treaſon or felony has not a capacity to 
make a grant that ſhall bind the king, or the lord of whom the 


lands are held. Yide Per. Grant. 26. Ee | 
But a grant by a perſon attainted binds himſelf and his heirs, 


| Vide Per. Grant. 26. 


(D. 7.) Head of a Corporation. | 


So the head of a corporation aggregate has not a capacity to 
bind the corporation by his grant, without aſſent of the commu- 
nity under the common ſeal : As if a mayor makes a feoffment, 
or grant of land, or a grant of a rent, &c. out of land, without 
aſſent of the commonalty under the common ſeal, it will be yoid. 
Vide Per. Grant. 31. . „ 

So the maſter of an hoſpital or college, without aſſent of the 


brethren. Vide Per. Grant. 31. 


So a grant by the head of a corporation ſole binds only himſelf, 

but not his ſucceſſor : As a grant by an abbot, prior, &c. without 

aſſent of the convent. Vide Per. Grant. 31. | | 
By a biſhop without aſſent of the dean and chapter. 

By a dean, without the aſſent of the chapter. Vide Per. Grant, 


| 31, 32. 


Who may ſue and be ſued, and who not, 
Vide Action, (B. 1, Nc. C. c &c.)-— Abatement, [E. 1, &c.— 
5 F. 1, &c.) 
Who may deviſe, and take by deviſe, and 
OT who not. 
Vide Deviſe, (G.—H. 1, &,—I.—K.) 


ho may marry, and who not, 
Vide Baron and Feme, (B. 1, &c.) 

8 „ 

Grand Cape. Vide Proceſs, (D. 4.) © 

Petit Cape. Vide Proceſs, (D. 5.) 


CAPIAS. 


e A BI A . 
e (2. W. 3) 


2 Capias ad Satisfaciendum. 
| Vide Execution, (c. 9, &c. )—Bail, (R. 4) 
Capias pro Fine. 
Vide Execution, (B. 1,2.) 
Capias ft Laicus, 
x Vide e 0. 4) 
ö Capias Utlagatum, 
Vid Ann (2 W. 6. ) Ullagary—Waler, @. 2 0 
Teftatum Capias. 
Vid: Procffe, (E. 7.) 
Ar fAT u R. 
Vide Leet, (O. 7, 8.) 
CAR Kt BR. 
Vide Action upon the Caſe for Aeghgence (C. 1, &c. ) 
CASE 
Vide Addiion upon the Cafe. 


CASTLE. 
(A) Cattle⸗guard. 


| A D for the 8 of a caſtle continues, tho? the caſtle be 
deſt royed, K. Mo. 1. 


c As u 


- 


CASU PROVISO. 


Writ of- i in Caſu Proviſo, 
Pide Dun fen infra m_ ( (2 | 


CASU CONSIMILI 


ſo 
Writ of Entry in Confimili Caſu, 2 
1 

Vide Dum far infra Atutem, (E.) : 
144-1 9 5 u 
CASUAL PROFITS. 1 
Vide Prerogative, (D. 49, 50.) 

CATHEDRAL... 

Vide e (A. 3.) —Egliſe, (B.) ( 
Cer 
C A T. 3 L . E. ; 
| * 
Vide De (H. 5 69 Yor 


CAUSE OF ACTION. 
2 — (G. 4s &,—H. 24 )—Ation, (E—F. mad) 
| "CAUTION. AP 
vide Admiratty, (E. 19.)—Bail, (D.) 


"OS 


CEMETERY. 
(A. 1.) Church-yard. 


HE church yard is, Totus fundus, qui infra elaufuram ipfua 
continetur. Lind. 267. v. cemeteriis. 

e church · yard, circa ecclefiam majorem 40 paſſus continere de, 

bet, circa minorem 30 paſſus, Lind. 253. ver. Clau/. — 7 


CW LT LE LY; 
(A. 2.) To whom the Profits belong. 


The ſoil and pl of = 9 8 and church · yard belong to 
the parſon. Vide Eſgliſe, (G. 1. | " 
7 Or to the vicar. 12 Ecclefiaftical Perſons, (C. 14.) 
And the parſon may make a leaſe of the church- yard. 
If he . his parſonage, the church and chureh- yard paſs... 
If any cut corn or trees there growing, treſpaſs lies by the par- 
ſon, or his leſſee. 7 1 
* And where the parſon libelled in the ſpiritual court for cutting 
elms in the church-yard, the defendant obtained a prohibition on 
ſuggeſtion that they grew on his freehold. 1 Ld. Raym. 212.* 
By uſage in London, the church-wardens take the money for 
burying in the church or church-yard, and the parſon has nothing 
but in the chancel. 2 Sho. 184. 8 
So the incloſure of the church- yard belongs to the pariſhioners. 
Vide Probibition, (G. 4.) | 


(A. 3.) What privileges belong to the Church - yard. 


Cemeterium gaudet eodem privilegio, quo ecclefia. © Lind. 256. v, 
Cemeterio. 240. | | | 
And therefore, before ſanctuary was taken away, churches and 
church-yards had the privilege of ſanctuary. Vide ft. 32 H. 8. 12. 
By the ſt. of Wint. 13 Ed. 1. 6. Fairs and markets ſhall not be 
kept in church-yards for the honour of the church. 
By a conſtitution at Oxford anno Tind. 270. Judi- 
cium ſanguinis (i. e. cauſa fer judices ſeculares de effufione ſanguinis 
aut corporali, pend ) ne tradletur in ecclefia, aut cameterio. | 
So by the 88th canon, anno 1603. The church-wardens and 
their ts ſhall ſuffer no plays, feaſts, banquets, drinkings, 
temporal courts, or leets, lay-juries, muſters, or other profane 
uſage in the church or church-yard. As 7 I 
So by the ſt. 5 Ed. 6. 4. If any by words only quarrel, chide, 
or brawl in the church or church-yard, the ordinary on proof by 
two witneſſes may ſuſpend him, if lay, ab ingreſu ectlefie, if clerk, 
ab officio, as long as he thinks meet, | | 
If any ſmite, or lay violent hands on another, he ſhall be %% 
faao excommunicate. 2 „ e | 
If any maliciouſly ſtrike with a weapon, or draw- a weapon to 
ſtrike in the church or churchyard, and be convicted by verdict, 
confeſſion, or two witneſſes before the juſtices of aſſiſe, oyer and 
terminer, or the peace, he ſhall loſe one of his ears, or if none, 
be ſtigmatized on the cheek with an hot iron with the letter F. and 
belides ſtand iſ fatto excommunicate. Wo 
[The eccleſiaſtical court has juriſdiction to give ſentence vf 
communication, and there muſt be à ſentence declaratory at 
"T0 Ak =o 1 — 
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of common right it belongs to the parſon. | 


c EM ET E R x. 


leaſt, for ſtriking in a church- yard. Bilſon v. Chapman, H. G. 2. 
B. R. H. 190.] : | 18 
[And this may be done without any prior conviction. IBid.] 
[Unleſs on the third clauſe of ſtriking with, or drawing a wea- 


n, and there a temporal puniſhment (the loſs of an ear) being 


inflicted, and the excommunication an accumulated puniſhment, a 
ior conviction is requiſite. Jbid.] | | 
Cathedral churches are within this ſtatute, and church- yards 

which belong to them. R. Cro. El. 224. 1 Leo: 248. 
So it ſhall be within the ſtatute, if any ſmite or draw a wea 
to ſmite, c. in his own defence. Vide Noy, 171. 
But the indictment muſt ſay, quod malitis/e percuſſit, or extraxit 
cum intentione ad percutiendum. R. Ney, 171, 2. | 
So he ſhall not be excommunicated, till the conviction tranſ. 
mitted to the ordinary, and ſentence upon it, tho? the ſtatute ſays, 
he ſhall be 1% facto excommunicated. Dub. Dy. 275. b. Bu 
acc. in marg. R. Cro. Car. El. 912. *Vide ſupra B. R. H. contra. 
Till the conviction tranſmitted, but that is ſufficient without 
ſentence upon it. R. 1 Vent. 146. ET. 


(B) Burial, 
In what Place it ſhall be. 


\- | 
URIAL was the uſual character of a parochial church, Sli. 
de Dec. c. g. ſet. 4. Vide Eſaliſe, (C.) | 
And therefore, every perſon, (who may have chriſtian burial,) 
may have burial in the church-yard where he dies, by the genera 
cuſtom of England. - | 


And that, without any fee for breaking up the ſoil. N. 1 ö 


34- 
Tho? the church-yard be in a city, where anciently no burial 


was allowed without the king's licenſe, 


So by the canon, ne cui pro pecunia degenetur fepultura, ſid þ 


quid devotione fidelium con ſuetum fuerit erogari, volumus per ordinart 
um loci ecclefits juſlitiam fieri, Lind, 278, 279. | 


And therefore, in accleſia vel cemeterio, pro ſepultura nibil exigi 
debet, nec pro officio ſcpulturæ. Lind. 8. 

So, thio' by the canon, Laicus nas fepeliatur in ecchfia, niß in eu- 
meterio. f 


Vet by che cuſtom of England, every one, (who fhall have 


chriſtian burial,) may have burial in the common part of the 


church, or chancel, paying the uſual fee to the parſon for breaking 


up the foil. Vide &fpliſe, (G. 1.) 


The uſual fee is 3s. 4d. in the church: 6s. 8d. in the chancel. 

Or, by cuſtom it may be more. 1 Sal. 334, 2 Keb. 778. 3 
Leb. 523. ee 

So, by cuſtom the fee ſhall be paid to the churchwardens, tho 
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So a man may preſcribe, that he is tenant of an ancient meſ- 
| ſuage, and ought to have ſeparate burial in ſuch a vault within the 
church. | = SITY Fe 

Or, in ſuch an aiſle, or the quire. | 
And if he be diſturbed, he may have an action upon the caſe. 
2 Cro. 606. | 

[But a cuſtom, that every pariſhioner has a right to bury his 
dead relations in the church-yard, as near to their anceſtors as poſ- 
ſible, is bad. Fryer v. Fohnſon, M. 29 G. 2. 2 Wil. 28.] 

So, tho? by the canon, a man ſhall be intombed, ub: decimas per- 
ſolvebat vidun; | h 55 | % 
Yet he may by his will appoint his burial at ſuch a monaſtery, 
Oc. as he pleaſes. Seld. de Dec. c. 9. ſed. 4. | 

And if the burial be out of the pariſh where he died, the par- 
ſon of the pariſh where he died cannot preſcribe for a fee for his 
funeral, unleſs he was a pariſhioner there. R. Hob. 175. 

So altho' he was a pariſhioner ; for he ought not to have a fee, 
where nothing is done. Semb. Sal. 332 

But by the canon a felo de ſe ſhall not have burial in the church, 
or church-yard, without a licenſe from the biſhop or ordinary. 
Nor, a man excommunicated. | 8 5 | 


(c) Tomb, Monument, &c. 


O an heir, or executor may erect, or ſet up a tomb-ſtone, or 

other monument in a convenient place within the church or 
Church: yard, for the honour of his anceſtor there buried. 
And if any one pull down or deface ſuch tomb- ſtone or monu- 
ment, the heir may have an action for it. Co. L. 18. 6. 

So, if any deface the arms, pennons, &c. put up in a window, 
or elſewhere, in honour of his anceſtor. Co. L. 18. 3. 

Tho? they are defaced by the parſon, ordinary, or churchwar- 
dens, as well as by a ſtranger. R. 2 Cro. 367. OS 

So the wife or executors, who ſet them up, may have an action 
for defacing them in their time. Co. L. 18. 3. . 

But a monument, tomb, Cc. cannot be erected to the hindrance 
of divine ſeryice, 3 nfl. 202. 5 | 


CE RY 
© Eccleſiaſtical Cenſures, 
1 Vide Prerogative, (D. 12.) 
CERTAINTY. 


Vide Abatement, (A. 2 upon the Caſe iow Aſſump/it, 


(A. 3, &c.—H. 3.)— 4&ion upon the Caſe upon Trover, (G. 2, 
&.—Appeal, (G. 6.)—Arbitrament, (E. 11.)—Copyhold, (8. 
19, Grant, E. 14.—G. 5, 6, -Indidment, (G. 1, &c.) 

Td, ö | Information, 
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Informat on, (D. 2.)—Mandamus, ( D. 5.)—Obligation, (B. 2.) 

—Pleader, (C. 17, &c. 48.—E. 5, &c.— F. 17.—8. 21, 41, 

42.—2 W. 7.—2 Z. 1.—3 M. 5. . (E. z. — 
Kent, (B. 7.) — Retorn, (E. I, a) | 


en irre 


(A) Trial by Certificate of the Biſhop, 


% 


(A. 1.) When it ſhall be. 


certificate of the biſhop. Vide in Eaſtard, (D. 2.) 

So, if the iſſue be, ne unques accouple en loyal matrimony. 2 Ra. 
584. J. 52. Vide in Pleader, (2 V. 10.) 

It the iſſue be, whether there war a divorce. 2 Rol. 585. 7 47. 

Whether there was bigamy. 2 Rol. 587. J. 7. 

Whether a man was profeſſed in religion. 2 Rol. 584. J. 12. 586, 
4. 

So, OY he was profeſſed of ſuch an order. 2 Rol. 584. J. 10. 
586. J. 5 

So, = the iſſue is, whether a prior was 1e, or perpetual, 


| I. there be ive upon general baſtardy, it ſhall be cried by the 


2 Rol. 587. J. 10. 584. I. 20. 


So, where the iſſue is, whether a clerk were inſlituted, or not, it 
ſhall be tried by the ordinary. 2 Rol. 584. J. 3. Dy. 78. 6. 
ny for or not full ; for the church 1 is full by inſtitution. 2 Rol. 
583 2. 
So ar iſſue whether a clerk was able or not, when the clerk is is 
alive. 2 Rol. 583.1. 40. 
Whether a clerk reſigned, or aas deprived. 2 Rol. 583. J. 45. 6. 
Whether a church be void by deprivation. 2 Rol. 583. J. 45. 
Whether a biſhop be conſecrated or not. 2 Rol. 588. I. 30. 
Kent the iſſue be upon the time of the conſecration. 2 Rol. 
588. J. 35. 
So, if the iſſue be, whether the dean or a is 1 of 
the fpiritualities. 2 Rol. 588. /. 26. 
. Whether a clerk was infra ſacros ordines. Adm. 2 Lev. 2 FO. 
Or was ſo at the time of his inſtitution ; for the time here refers 
to the inſtitution, which ſhall be tried by the ordinary, Semb. 2 
Lev. 250. 
So an iſſue, <vhether excommunicated or not, ſhall be tried by the 
ordinary. Co. L. 134. 4 
5 Whether an executor refu ufed to make probate of a wil, Semb. 1 
0. 205. 
So by the ſt, 1 Fac, 4. Whither a recuſant conformed, 7 a: 
| : : Rs 2. 


ſtrangers. 2 Rel. 584. J. 15. 585. . 37, 40. 


586. / 40. Vide Baſtard, (D. 2.) 
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* 


(A. 2.) When not. 


But if a matter of ſpiritual cognizance is not directly in iſſue, 
it ſhall be tried by the country: as, where baſtardy is not direct- 
ly in iſſne. Vide Baſtard, (D. 2.) „ 

If the iſſue be, wvife or not wife, eſpouſed or not, &c. 2 Rol. 
585.1. 10.17. Sho, 50. Sti. 10. 1 Leo. 53. 1 85 

Whether feme ſole, or covert. 2 Rol. 585. J. 7, 12, 15, 20. 

Whether A. be her huſband, or not. 2 Rol. 585. l. 12. 

If the iſſue be, that ſbe was married before her age of conſent to 


B. and afterwards to the demandant, and jo his wife, and net the 
 avifeof B. 2 Rol. 585. J. 25. | 


So, marriage or not ; for the marriage in fact, and not the lega- 
lity of the marriage, is in queſtion. - N. 2 Rol. 585. J. 50. 2 
Cro. 102. | | | | | 

So in a perſonal action, if the iſſue be, whether lazofully marri- 
ed; for the marriage is the ſubſtance of the iſſue, and /awvfully 
ought not to have been added. R. 1 Lev. 41. 

So, if a matter of ſpiritual cognizance concerns perſons dead, 
or ſtrangers to the action: as, if the baſtardy of B. be alledged, 


who is dead or a ſtranger. Vide Baſtard, (D. 2.) 


So, if ne ungues accouple, profeſſion, Sc. be alledged between 
If a clerk be dead, when the iſſue is, aubether he un able, 12 
not. 2 Rol. 583. l. 42. ; 
So, if a matter of ſpiritual cognizance is coupled and entangled 
with a matter of temporal cognizance, it ſhall be tried by the 


country: as rial baſtardy. Vide in Baſtard, (D. 2.) 


Mar, iage within age of conſent, and afterwards a diſſent, and ſo 


vol his 2wife, ſhall be tried by the country. 2 Rol. 585. J. 25. 


So by the ſt. 12 Car. 2. 33. Baſtardy, or marriage according 
to an ordnance of parliament after 1 May, 1642, before 1660. 

So, if. the iſſue be, prior or not prior, it ſhall be tried by the 
country. 2 Rol. 584. J. 21. 

Avoidance of a church, &c. by being a biſhop in Ireland. Pal. 
459- : | . 

So, parſon or net, upon ſpecial matter. 2 Rol. 585. J. 30. 

So, infra ſacros ordines, where it relates to avoidance of a 
church by the act of uniformity, D. 2 Lev. 250. | 

So, if there be iſſue upon inſtitution and induction. 2 Rel. 


584. J. 7. $585. „ zo. 


Whether a church be void or not. 2 Rol. 584. l. 1. 588. J. 32. 
Whether void by reſignation. 2 Rol. 583. J. 47. 
If iſſue be, whether excommunicated after a prohibition, it ſhall 
be tried by the country. 2 Rol. 585. J. 45. | 
_ Whether profeſſed before a feoffment ; for the queſtion is upon the 
ume. 2 Rol. 588. J. 20. 45, 


So 1n the caſe of infancy, a matter of ſpiritual cognizance ſhall 


be tried by the country: as, baſtardy alledged in him. 2 Rel, 
Ly A divorce 


1 bY CERTIFICATE, 


A divorce for precontra® of his father and mother, is an ail by 
him. 2 Kol. 586. J. 37. 
So, where it is pleaded only i in abatement. Vide in Baftard, 
1 
: As, if profeſhon, or coverture be pleaded in arent; 2 Rol. 
88. S. | 
; So, where a matter of ſpiritual cognizance comes in 2 queſtion | 
in a collateral action. 2 Rol. 585, J. 40, 50. 586. J. 25. Hy, 
179. Vide ſupra, where it is not dircctly in iſſue. 
So if the biſhop return, that the party is exempied out of his ju- 
- 7iſdifion, i ſhall be tried by the country ; as, profeſſion, where 
the biſhop returns, that he is exempted. 2 Rol. 587. 1. 2. 
So, if the power of the biſho op to make a certificate be taken 
away by act of parliament. Semb. Hard. 65. . | 


(A. z.) By whom the Certificate ſhall be. 


(A.3) 80. if the biſhop be a party to the ſuit, the trial ſhall not be by 
If the bi- bis certificate: as, in a real action againſt a biſhop, if he plead, 
ſhop be 2 hat the demandart is à baftard, it ſhall not be tried by himſelf, but 
3 by the metropolitan. 2 Rol. 587. J. 45. 

| So in a guare impedit, where the biſhop appears to be the di 
turber; if the iſſue be triable by the ordinary, a writ goes to the 
metropolitan. Dyer 353. 6. 

As, if a biſhop alledge refuſal, becauſe the clerk was inhabili, 
2 Rol. 587. J. 25. Dyer 327. b. | 

So, if the iſſue be, whether the b ſhop be conſecrated, it ſhall be 
tried by the metropolitan. - 2 Rel. 590. J. 10. | 

So, if the archbiſhop of York be party, it ſhall be by the arch- 
biſhop of Canterbury. 2 Rol. 589. J. 30, 40. Dy. 328. a. 

But if the biſhop is not the diſturber, a writ to certify may be 

directed to him: as in a quare impedit, where the biſhop claims 
nothing, but as ordinary. 2 Rol. 557. J. 30. 

Yet, if the biſhop is a party, tho“ he is not the diſturber, the 
writ may be to him, or to the metropolitan at election. K. 2 Kol. 
587. J. 40. 1 Kal. 364. 398. 

So if he be the dillurber, the writ may be to him, at the elec- 
tion of the party, Semb. 1 Rol. 364. 397. 


(A. 4.) If there ſhould be a writ to the metropolitan, and the ſee be. 
If the ſee be come void, the certificate ſhall be by the guardian of the ſpiritual 
Wente, ae «2 Rel. $09, 19a: 

And the writ ſhall be, to the guardian of the ſpiritualties, ſed: 
vacanie. 2 Rol. 589. l. 3,5. Dy. 77. à. 

And if any one by compoſition be guardian of the ſpirituakties, 
it ſhall be directed to him. 2 Kol. 588. J. 5 3. 

So in the vacancy of a biſhoprick, it ſhall be directed to the 
guardian of the ſpiritualties of the biſhop. 2 Rol. 590. J. 25. 
Dy. 350. a, 

Tho? the ſee of the biſhop, or archbiſhop, become vacant after 
iſſue, or judgment, and before the urit awarded. 2 — 590. 


{. 30. 
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So, by cuſtom, the writ ſhall be to the archdeaton of Cheſter, as 
immediate ordinary, for all things within the county of Cheſter. 
2 Rol. 588. J. 45. 0 | e OREN 

And to the archdeacon of Richmond, for Al things within 

2 Rol. 588. J. 48. 1 i 
So excommunication may be certified by the delegates. 2 Rol. 
go. J. 15. K. Dy. 371. 6. 5 

But, generally, the writ ſhall be directed to the biſhop, tho he 
be abſent out of the realm. 2 Rol. 589. J. 10. 1 
Tho' his vicar in his abſence refuſe the writ. 2 Rol. 589. J. 15. 

'Tho? the temporalties are ſeized into the king's hands. 2 Rol. 

o. J. 20. | | 
bo: the biſhop be only elected, and not conſecrated. 2 Rol. 

o. J. 5. | | 
we if the king by his writ certify the abſence of the biſhop, 
before the writ awarded, or before the return of it, the writ ſhall 
be directed to the biſhop, or his vicar general. 2 Rol. 589. J. 20, 


25. 1 | | 
If the writ be directed to the guardian of the ſpiritualties, and 


before execution a biſhop is created, there ſhall be a new writ to 
him. 2 Rol. 590. J. 35. Dy. 350. 4. 


(A. 5.) Upon what Foundation, and at what Time. 


None can write to the biſhop to make a certifieate, except the 
king's courts. Co. L. 134. a. 2 Rol. 589. J. 50. 

As, B. R. or C. B. Co. L. 134.4. 2 Kol. 589. J. 50. 

The juſtices of goal delivery. Co. L. 134. 4. 2 Rol. 589. 
J. 50. | | 885 | 

; the courts of London, Norwich, York, &c. cannot write to 
the ordinary. 2 Rol. 589. J. 50. 

And therefore, if a plea be there of a matter triable by the 
certificate of the ordinary, after iſſue joined, there ſhall be a mizti- 
mus to remove it in E. Ofc, and after a writ to the biſhop, and a 
certificate upon it, there ſhall be a procedendo. 2 Rol. 589. J. 50. 
A certificate by the bithop of baſtardy, &c. is of no avail, ex- 
cept upon the king's writ to him directed. | 5 

And the writ ſhall always be to the biſhop, not to his commiſ- 


ary, c. R. 1 Leo. 205. | 


It there be a writ to the biſhop to certify baſtardy, Ee. and 
afterwards the aſſiſe diſcontinues by the juſtices not coming, and 
a re-attachment is ſued, the biſhop may afterwards make a certifi- 


cate without a new writ. 2 Rol. 590. J. 50. 1 


(A. 6.) How it ſhall be made. 
The certificate of the ordinary muſt be poſitive, and expreſs. 
Vide Baſtard, (D. 2.) — lader, (2 V. 10.) | 


The 
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"The certifigte of the biſhop ſhall be n for no aver; 
ment lies againſt it. R. 1 Leo. 205. 
But an action uꝑęgn the caſe lies for a falſe cenificats, as ſors 
falſe return. Semb,Y Leo. 205. | | : 


Vide Excomengement, (B. 2, &c.) 
(B) Trial by Certificate of the Rerorder of 


London. 


F iſſue be EE whether there be fach a cuſtom of London, it 
1 ſhall be tried by the mayor and aldermen, by the mouth of the 
recorder. 2 Rol. 579. J. 10. 580. J. 5. to 25. 35, 40. 2 lt 
126. Confirmed by charter 2 Ed. 4. 
*And the recorder appears in the purple cloth robe, faced with 
black velvet; not his ſcarlet gown, his black ſilk one, nor the 
common bar gown. 1 Bur. 251.* h 
And the recorder may make his certificate 0 ore tenus. Cre. Car. — 
361, 516. : 
*And afterwards deer! in the writ with a written copy of the 
return. 1 Bur. 249.* 
Tho? the cuſtom to be tried does not concern lands, or a de. 
viſe of them, but a collateral ching. R. 2 Rol. 579. J. 35 Cru, 


Car. 517. Jon. 412. i 
Tho' it be in an action by gui tam, c. which concerns the king ny & 
R. 2 Rol. 579. l. 30. - 
And upon ſuch iſſue, there ſhall be a ſurmiſe by the plaintif, 0 
that it ought to be certified by the recorder. 2 Rol. 58 1. J. 35. 
Cro. Car. 516. mM 
*Bur if the recorder has once certified a cuſtom as part of the BY 


cuſtoms of London, the court mult take notice of it, and it cannot 
be certified again. Doug. 380.“ 

Bur if there be a cultom for the profit of the city, it ſhall be hy 
tried by the country, and not by the mouth of the recorder: as, : 
whether there be a cuſtom, that every freeman Hall be quit of pay. 
ment, &c. R. 2 Rol. 579. l. 15. Hob. 86. 

That ſuch a thing ſhall be forfeited to the mayor, citizens, and 1 
commonalty, c. K. 2 Rol. 581. I. 10. 9 
So if the cuſtom is not directly in iſſue, it ſhall be tried by the 
country: as, if a cuſtom be alledged for à market in London ever) WW 
day in the week, Sc. and the iſſue is, that there is no ſuch market. | 
R. 2 Rol. 580. J. 30. Hob. 87. ö 


1 B. 
(C) Trial by Certificate of the Marſhal, &c. | 
2 upon a diſtringas for eſcage, the iſſue be, whether the tenant _ 
was in Scotlend with the king for 40 days, it ſhall be tried by in t 

the certificate of the marſhal of the king's hoſt under his ſeal. 2 C. 
Kol. 583.1. 30. Lit. Jef. 102, e 
So, if iſſue be, whether a man outlawed was in priſon at Bour- den 
deaux at the time of the outlawry, it ſhall be tried by 75 certificate den! 


of the mayor of Bourdeaux, Co. Lit. 74. a. 


#So, | 


Is 
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*So, if a ſerjeant be arreſted for 4 leſs debt than is allowed by 
the annual mutiny act, the certificate of the ſecretary at war may, 
on motion to diſcharge him, be read in evidence to ſhew the na- 


* 


ture of his duty. 1 Black. Rep. 29.% © EN 
' Certificate of Afliſe, 
. Vide Affiſe, (B. 27, 28.) 
Bankrupt's Certificate, 
Vide Bankrupt, (D. 3.) 
Vide 3 „G. 2, 3.)—Statute Staple, (D. 2.) 


* 


CERTIORARI. 
(A. 1.) When it lies. 


chancery, of B. R. when the king would be certified of any 
record in any other court of record. F. N. B. 245, 4. © 
Or the king may command the tenor of the record, at his 


election. F. N. B. 245. B. 


So, if nul tiel record be pleaded in C. B. the court may award 


a certiorari, 1 Rol. 394. J. 15. Hob. 135. K. Cro. Car. 297. 
*So, if nul tiel record in C. B. of a recovery there be a 


in B. R. and iſſue joined thereon, a certiorart is the proper me- 


thod and muſt neceſſarily iſſue. 2 Burr. 1034.* 


II a certiorari iſſues to uſe the record as evidence, then the 


tenor, if returned, is ſufficient, and countervails the plea of nul 
tiel record ; but if the record is to be proceeded upon, the record 
itſelf muſt be removed, and this, whether it is before judgment, 
or after; and in this caſe, the writ muſt be ſuperſeded, and not 


quaſhed, which can only be done on a view of the record itſelf. 


Wooderoft v. Kinaſton, T. 1742. 2 Athyns 317.) | 


And therefore, the king may command the juſtices of C. B. 


to certify him of any record before them in his chancery. F. N. 
B. 244+ ² rh | | 

Or, to ſend all records depending. in C. B. before the juſtices 
in eyre to be determined by them. F. MN. B. 243. K. 


And if the juſtices in eyre cannot determine during their ſtay 
in the ſame county, they ſhall be removed by certiorari into 


C4 again, F. N. B. 243. K. : 

So a certiorari lies to the chief juſtice of B. R. to certify a con- 
demnation there for the king's fine, or other record, to the in- 
tent to have a pardon, &c, F. N. B. 245. G. 246. C. | 

5 80 


HE writ of certiorari, is an original writ iſſui ng out of the 
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So there may be a certiorari to jultices of affiſe, to certify a 


record before them into chancery. F. N. B. 244. C. 


Or, to remove all proceedings before them, before the new 
Juſtices of aſſiſe. F. N. B. 242. D. 243. C. D. 

Or, before other juſtices, to the intent to have an attaint. n 
N. B. 343: . | 

[Certiorari to the juſtices of aſſiſe, ſhall be granted to the 
crown or proſecutor, without ſpecial reaſon alledged ; ſecus to 


| the defendant. Garland v. Barton, M. 11 G. 2. Andr. 29. 


[It lies to remove an information before juſtices of aſſiſe, 


againſt a parſon for non · reſidence, for they have no juriſdiction in 


the cauſe. 7bid. 55 
So, to juſtices in eyre to remove a record, or proceedings be- 
fore them. F. N. B. 242. E. 243. K. 1 Sid. 296. 


So, it a record be removed into the excheguer, there may be a - 


certiorari to the treaſurer and chamberlains of the exchequer. F. 
N. B. 242. F. G. 243. A. 246. O. 

So a certiorari lies to the treaſurer and barons to certify the 
debt of B. or his anceſtor to the king, without ſaying, into B. 
K. or into chancery. F. NM. B. 246. G. 

So a certiorari lies to the juſtices of gabl- delivery. F. N. B. 
246. A. H. | 

So a certiorari lies to the jultices of Her and terminer to centif 
a record into B. R. in order to have execution upon it. F. N. B. 
246. B. 


So, after conviction, in order to have judgment. I Sal, 149. 


Mod. Ca. 17. 

To the mayor and ſheriffs of London, to remove a record be- 
fore them to be determined in B. R. F. M. B. 245. E. 246. L. 

To the ſteward and marſhal of the king's houſe. F. M. B. 
246. F. K. 

To juſtices of peace, to remove an indictment before them. 
Mod. Ca. 17. 

[To remove an indictment, for not * ſtatute · labour in the 
highway. Rex v. Eachard, 12 G. Rex v. Greenhaw, M. 3 G. 2. 
Str. 849.] | 

[To remove an ;edifment at ſeſſions againſt private perſons, 
for not repairing a bridge. Rex v. Hamworth, P. 4 G. 2. 
Fer. 900.] 

[To the quarter ſeſſions of a corporation to remove an indit- 


ment, on affidavit that defendant could not have a fair trial. 


Rex v. Faule, M. 13 G. Ld. Raym. 1452.] 

Or, to juſtices of peace to remove an outlawry, and procels 
tranſmitted to them. F. N. B. 246. 7. 

So it lies to juſtices of peace, to remove any order wade by 
them. R. 3 Mad. 95. 

[To the ſeſſions, to remove an order of two juſtices. Rex v. 


 Warminſler, M. 8 E. Str. 470.] 
To remove order of jullices before appeal, where * one 


party has a right to appeal, for he may waive it; or where no 


time is Limited for appealing, for then a certiorari might es 


— 
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lie; but where two parties have a right to appeal, and the time 
of appealing is fixed, there it ſhall not be granted till after ap- 
al, or after the time for it. Rex v. Harman, H. 12 G. 


Andr.\ 343. 


One certiorari lies to remove ſeveral orders and convictions, 
if they relate to the ſame perſons and the ſame matter. ISid.] 
« It lies from B. R. to all inferior courts tho? the ſtatute giving 
3 juriſdiction ay that the ſentence ſhall be final and without ap- 
peal, for the juriſdiction of B. R. cannot be taken away without 
0 expreſs words. 2 Burr. 1042. 1 Black. Rep. 233.“ 


Therefore it lies to remove orders made on the conventicle 
act 22 Car. 2. c. I. even after appeal to the quarter ſeſſions, 
trial by jury, verdict and judgment, notwithſtanding the 6th 
and 13th ſections, the firſt of which ſays, that no other court 
whatſoever ſhall indermeddle with any cauſe or cauſes of appeal 
on this act, but that they ſhall be finally determined in the quar- 
ter · ſeſſions only; and the latter enacts that the act ſhall be inter- 
preted molt beneficially for ſuppreſſing conventicles : for the cer- 
tiorari does not go to try the merits, but to ſee whether the limited 
juriſdiction has exceeded its bounds or not. Id. Ibid. * 
Alf a ſtatute creating an offence give cognizance of it to one 
juſtice, with an appeal to the ſeſſions, and take away the ceriio- 
rari, as to all the proceedings, and afterwards further powers, 
for the puniſhment of the offender, are given to the ſeſſions by 
another ſtatute, which does not take away the certiorari; the 
clauſe for taking away the certiorari in the former act cannot be 
extended to the proceedings under the latter: therefore where 
there have been proceedings under both ſtatutes, thoſe under the 
former act cannot be removed, but thoſe under the latter may. 
2 Term Rep. 735. CS 
| [So, to remove order of quarter ſeſſions, on appeal from a 
ſcavenger's rate, altho* 2 UW. & M. fe. 2. c. 8. ſays their order 
ſhall be final without any appeal to any court. Rex v. St. Andrew's 
Holbourn, H. 4 G. 3. 3 B. M. 1458.) 8 
Or, to a particular juſtice of peace, for a conviction, or or- 
der by him. „ 
So, to commiſſioners of ſewers, for all orders or proceedings 
Tae them. F. N. B. 247. A. 1 Sal. 145. Vide Sewers,/ | 
32 DET ; 
[To commiſſioners of ſewers, for their order to remove their 
clerk, it is of common right; but in other caſes, where danger ) 
of inundation may be, it is diſcretionary. Commiſſioners of ſeuw- 
ers in Yorkſhire, M. 11 G. Str. 609.] 7 
On the clerk of commiſſioners of ſewers being removed, and 
another appointed, B. R. will not, on the rule to ſhew cauſe, / 
ſuffer them to make out their titles by affidavits, but will grant 
certiorari. Rex v. Banks, M. 11 G. Fort. 374. 1 RE 
To a biſhop to certify admiſſion, inſtitution, and induction to 
a church. F. V. B. 246. M. 
To an eſcheator. F. N. B. 247. H. 8 To 
To the cuſtor brevium of C. B. to certify a writ original, or ju- 
dicial, F. M. B. 246. M. 2 < 
To 
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To 45 mayor of the ſtaple, to certify à ſtatute before him. 
F. M. B. 244. D. Vide Statute Staple, (D. 2.) 

To a ſheriff, for the record of a re- diſſiſin, or poſt-diſſeiſin be. 
fore him. F. M. B. 242. B. 

And that, to the intent to have execution out of B. R. F, 
MN. B. 242. B. 

[It lies to remove nquibeo taken by the ſheriff under a 
vate act of parliament, and the verdi& and judgment Gs 
Rex v. Mayor of Liverpool, T. 8 E. 3. B. M. 2244.] 
| To ſheriffs and coroners, to certify an outlawry i in the county, 

F. M. B. 245. G. 

Ss it lies to the mayor, bailiffs, or other judge of a court in a 
city or town, to ber- a record into B. R. to er execution 
there. F. M. B. 243. B 

So, to the cenſors of the college of teens, to remove a 
7 by them for male practice. R. 1 Sal. 144. 
480, it lies to remove a preſentment in a court leet. Guy. 
8.* 
b. B. R. will not grant a certiorari, to remove the . 
and proceedings out of a court leet, in order to iuquire into the 
propriety of an amerciament, where the fine has been eſtreated 
into the dutchy chamber of Lancaſier and paid. 2 Term Ry. 
gr”: 
So, to every inferior juriſdiction of record. 1 Sal 144. 

Tho' it be within a county palatine, or in Wales, Cc. R. 
1 Sal. 146. 148. N. 2 Rol. 29. Vide Franchiſes, (D. 1, &c.) 

[To remove indidment from quarter ſeſſions in Wales, with- 
out ſtopping at the grand en Rex v. ee . 9 6.3 
4 B. M. 2456. 

[To the grand ſeſſions in Wales, on an inch aan for miſde- 
meanor. Rex v. Lewis, T. 12 G. Str. 504. B. R. H. 163,] 
rs the cinque ports. 2 Lev. 86. Vide Franchiſes, (E. r, 
&c 

„Or to Berwick, or to any other 3 of the king or 
crown. 2 Bur. 856, 857, 858.“ 

Vide Pleader, (3 K. 7.) 

The king's attorney general has a right to demand it, when 
the right of the crown is concerned; even to move it on the par 
of the deſendant. R. v. Tindal, P. 27 G. 2. K. v. Burgeſs, I 
27 G. 2. | 

[But where chere is 2 private proſecutor, it is diſcretionary, 
yet 'tis of courſe for proſecutor ; but defendant muſt ſhew ſpecial 
ground, to obtain procedende. Ibid. Rex v. _—_ T.9 G. 3. 
4 B. M. 2456.] *2 Term Rep. 89. 

*It lies on the part of the proſecution to remove an indi ctment on 
. 13 G. 3. c. 78. /. 24. for # nuiſance in an TP before tra- 
verſe or judgment thereon. 28758 78.“ 


(A. 2.) 
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(A. 2.) When a Mittimus thereupon. 


After a record removed by certiorari to the chancery out of C. 
B. or other court, it may by mittimus be tranſmitted to B. R. 
F. N. B. 244. A. B. 

Or, when removed by certiorari from the juſtices of aſſiſe, or 
other juſtices to the chancery, it wy be tranſmited to C. B. 
F. M. B. 244. C. 


* ces, may afterwards be tranſmitted to B. R. or other juſtices at 

10 the king's election. F. NV. B. 245. F. 

FR Or, it may be removed by certiorari to B. R. inmediaeh, 
without a mittimus. R. 1 Lev. 312. 

22 But if there be a material variance between the certiorari, and 
the order, c. the record ſhall not be removed thereby: as, if 

vþ there be a certiorari for an order concerning foreign ſult,” and the 

85 order is for ſalt, generally. R. 1 Sal. 1435. 

tl If it be for an indictment only, and the indictment and con- 

the viction alſo are returned. 1 Sal. 150. 


If the indictment be after the certiorari granted. 1 Sid. 317. 
If a record be removed by certiorari after conviction in another 


x09 ; otherwiſe B. R. will not give judgment upon a conviction 
in another court. R. Carth. 6. 


* The recognizance of a receiver of an infant's eſtate in Ireland, 
ith. cannot be tranſmitted to the excheguer in [re/and by mittimus, but 
a bill muſt be filed there, and the certificate of the recognizance 
5. here will be evidence. Lord Caftlecomer v. Lady CIT H. 
(ie. 1727." Bs.” „ 5 
, (B) How a Certiorari ſhall be prolecuted. 
or T HE affidavits for a certiorari ſhall be ;nticled by the name 
, of the cauſe in the court below. Rex v. Lewis, ; I2 6. 
| tr. 704.] 
then By the /. 1 & 2 Ph. & M. 13. A certiorari to remove a 
pant priſoner out of gaol, or a recognizance ſhall be ſigned by the 
5 chief juſtice, or in his abſence by the other juſtices of the court 
Þ vhence it iſſues, on pain of 5/. againſt the proſecutor. _ 
nary, By the f. 5 & 6 W. & M. 11. No certiorari ſhall be granted 
ecial to remoye an indictment for a treſpaſs, or a miſdemeanor from 
>. 3 the quarter ſeſſions in term, but on a rule in B. R. on motion of 
ounſel in open court, nor in vacation, but on allowance of a 
ot on la who ſhall indorſe his name and the name of him who de- 
tra · ands it. 


[n vacation there muſt be a a fa ſigned by a judge for a certio- 
eri for orders of juſtices. þ 1.40. 

And the fiat and the writ alſo muſt be ſigned by a judge in a 
enurari for an indictment. 1 Sal. 150, 

| And 


$0 a record, removed by certiorari to another court, or juſti- 


court, the party muſt waive the iſſue, and it ſhall be tried de © 
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And a fiat after the eſſoin day of the term, for a certioras, 


which was teſted in the preceding term, will be irregular. | b 
1 Sal. 150. | 

80 bake ſt. 21 Fac. 8. A certiorari to remove an indictment : 

of riot, forcible entry, or aſſault and battery from the quarter a 
ſeſhons, ſhall be delivered in open court, and not allowed unlch 1 
the indictee be bound in ſureties in 10. to the proſecutor, tg pe 
pay coſts, which the juſtices in the quarter ſeſſions ſhall aſſeſi 1 
within a month after conviction. 91 A 
So by the ſt. 13 & 14 Car. 2. 6. It ſhall not be allowed to re. th 
move proceedings about highways, unleſs bound, Sc. in 4o/ of 
to pay coſts to be aſcertained upon oath. 5 5 
[Certiorari pro rege lies in caſe of highways, tho' no affidayi vi 
nor recognizance ; for the ſt. 13 & 14 C. 2.c. 6. 3 W. & J. 2s 
and 5 . & M. c. 11. relate only to certiorari's applied for by vid 
| defendants. Rex v. Farewell, P. 17 G. 2. Str. 1209.] 5 
Nor, by the ſt. 5 6 W. & M. 11. To remove an indid- pre 
ment for a treſpaſs or miſdemeanor before trial, unleſs bound, 5 
Sc. in a recognizance of 200. before juſtices of peace (or by the ju 
ſt. 8& 9 V. 3. 33. before a judge of B. R. to appear, plead, 
and try in the next aſſiſes, or if in London or Middleſex, the next pro 

term, or fitting after term. | I R. 
Under the 3d ſection of the firſt of theſe acts the repreſen- 4 
tatives of the proſecutor are entitled to the coſts taxed during his to 1 
life, tho“ no perſonal demand was ever made by him. 1 Tern ing 
Rep. 103.* | | | | | . tow 
*But no coſts are due on a certiorari removing ſummary pro- ſeſſi 
ceedings, unleſs a recognizance be entered into at the time of lenc 
removing the proceedings. However it is diſcretionary in the on 
court to grant a certiorari or not, and for the future they will noti 
compel the party to enter into a recognizance. 1 Term Re. ſo m 
_—_— | | : | that 
And if he be convicted, B. R. ſhall give cofts, and upon oath cerli! 
of refuſal for ten days after demand, ſend an attachment. [4 
[The ſtat. 5 & 6W. & M. c. 11. as to defendant's paying mak 
coſts to proſecutor, extends only to officers and perſons really in. gat, 
jured; therefore defendant indicted for an attempt to commit ſe- ury, 
lony, where no damage is done to the proſecutor, ſhall not pay tor's 
coſts. 1 Wilſ. 139.] *1 Burr. 431. 2 Term Rep. 47. not, 
[But it is ſufficient if proſecutor is proved to be a civil officer ſhall 
(as by affidavit) tho' it is not indorſed on the indictment. Ks If 
v. Smith, Mich. 30 G.2. 1 B. M. 54. : dedu 
If, on removing indictment from ſeſſion of oyer and termine, O0. 
defendant enters into recognizance of 500. to plead, go to tra, A 
and appear on the return of the verdict, this is not a recog?! for a 
zance on ftar. 5 6 W. & M. c. 11. but at common law, 2 [C 
defendant fhall not pay coſts. Rex v. Sidney, P. 15 G. 2. . remo 
1165. Rex v. Fonſeca, M. 30 G. 2. 1 B. M. 10.) the p. 
And if bail be not found before a judge ſince the ſt. 8&9 Rex 1 
V. 3. 33. acertiorart ought not to be allowed. 1 Sal. 149. (I 
So by the ſt. 3 F 4Y. & M. 10. /. 6. There ſhall be no pays 


certiorari to remove à conviction or proceeding on that 20 
| EO fl 
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againſt deſtroying deer, unleſs bound by recognizance with ſure- 


ties, | as the juſtices of peace before whom he is convicted ſhall ap- 


prove, in 5ol. conditioned to pay the proſecutor his full coſts, 
to be aſcertained by oath. | 

by rule in B. R. Mxh. 3 W. & M. On a certiorari to re- 
move/ any indictment, or preſentment from any county or cor- 


poration, except London or Middleſex, the defendant at the re- 


turn ſhall procure men to give a recognizance before a judge of 
the court to plead, and if iſſue be joined, to try it on notice to 


the proſecutor or his clerk at his next aſſiſes, and in default there- 


of, before the end of the term a procedendo ſhall go. Sho. 336. 
So by the ſt. 5 G. 15. No certiorari ſhall be to remove a con- 
viction for deer-ſtealing, till ſecurity to pay the forfeiture as well 
as coſts, and render the party to juſtice in a month after the con- 
viction confirmed. | | | | | 
But a recognizance is not forfeited for not trying, unleſs the 
proſecutor gives a rule for it. 1 Sal. 370. | 
If the ſureties are worth as much as the ſtatute requires, the 
juſtices of peace cannot refuſe them as inſufficient. R. Mar. 27, 
If a recognizance be given upon a certiorari for coſts ; the 
Ws"; ſhall have only coſts upon the writ, and after it. 
R. 1 Sal. 55. | | 
*So, by 13 G. 2. c. 18. / 6. No certiorari ſhall be granted 
to remove any conviction, judgment, order, or other proceed- 
ing before any juſtice of peace of any county, city, borough, 
town corporate or liberty, or the reſpective general or quarter 
ſeſſions thereof, unleſs application be made for it within 6 ca- 
lendar months after ſuch conviction, Ec. and unleſs it be proved 
on oath that the party applying for the ſame hath given 6 days 
notice in writing to the juſtice or juſtices, or to two of them (if 
ſo many there be) before whom ſuch conviction, &c. was had, 
that ſuch juſtice, c. may ſhew cauſe againſt the iſſuing of the 
certiorari. Vide 1 Wilſ. 35.* | | 
On certiorari to remove indictment for perjury, if defendant 
makes up the record, carries it down to fittings, with a difrin- 
gas, and attorney-general's warrant for a tales, there being ſpecial 
ury, and eleven only appear, and the warrant is given proſecu- 


| tor's counſel, and they will not pray a tales, and defendant does 


not, and cauſe is made a remanet pro dęſedu jurator, defendant 
ſhall not pay colts. Rex v. Lowfield, T. 5 &6 G. 2. Str. 937. 
If proſecutor has obtained a third part of the fine, it ſhall be 
deducted out of the coſts taxed on the recognizance. R. v. 
Oſborne, T. 7 G. 3. 4 B. M. 2125.] 
And the proſecutor, after the coſts paid, ought not to move 


for an aggravation of the fine. R. 1 Sal. 55. 


[On indictment on 5 Eliz. c. 4. for exerciſing a trade, c. 
removed by defendant after conviction, he may, on motion, pay 
the penalty without coſts, and have his recognizance diſcharged. 
Rex v. Strong, M. 31 G. 2. 1 B. M. 431. 

[If A. convicts B. on the game laws before a juſtice, and he 
pays the penalty, and then 4, brings action for the ſame offence, 

b 5 | | the 
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the juſtice refuſes copy of conviction, and B. brings certiorari 


merely to have the conviction to plead; A. gets it affirmed, and 
then becomes non - ſuited in the action: the court will not give 


coſts on the certiorari, but order the bond to be delivered up. 


Rex v. Midlam, T. 5 G. 3. 3 B. M. 1720. 
If a recognizance be taken for 40. not for 20/. as a ſtatute 


ſpeaks, it will be a good recognizance, tho' no ſuperſedean. R. 
Sal. 564. | 5 | 


- 


If he, who ſues a certiorari, does not appear in court within 
the term, when the writ is returned, he ſhall forfeit his recogni- 
zance. Mod, Ca. 220. | | 


If, upon a certiorari, the party gives a recognizance, and does 


not proſecute with effect, wiz. does not quaſh or traverſe the in- 


dictment, an attachment lies againſt him. R. Mar. Pl. 118, 


[If defendant, convicted on penal ſtatute, brings certiorari, 
and dies before argument, the court will go on. Rex v. Roberts, 
TeOT6Es. on]: - Fo 


[If no proceedings in two or three terms, order ſhall be af- 


firmed. Rex v. Oulton, H. 9 G. 2. B. R. H. 206.] | 
[Tf defendant has paid coſts for not going on to trial, proſecu- 
tor ſhall not quaſh, but on payment of coſts. Rex v. Moore, H. 
6 E. 2. Str. 946.] : 5 | 
[If the proſecutor enlarges the rule to ſhew cauſe why an or- 
der ſhould not be quaſhed, he ſhall not afterwards object to the 
iſſuing the certiorari. Rex v. Hartſhorn, H. 32 G. 2. 2 B. M. 
745.4 | | 
[Proceedings being removed from inferior court of record, 
where parties were at iſſue, plaintiff muſt declare de novo. Barret 
45. | 
l When a conviction is removed by certiorari, no motion can 
be made in arreſt of judgment, unleſs the defendant appear in 
perſon. 1 Black. Rep. 209.“ | 
*And if defendant remove an indictment by certiorari without 
good cauſe, he cannot be admitted in forma pauperis, 1 Black, 
Rep. 230,* | | | | 


(Cc) How it ſhall be returned, 


A certiorari ſhall be returned by the juſtices, to 1 


rected, with the record, c. annexed, not by the clerk of 
the peace. R. Sal. 479. 


By a rule in B. R. Mich. 3 W. & M. it ſhall be returned the 


firſt return of the next term. Sho. 336. By 
| Juſtices of peace mult return, tho' bail be not found according 
to the ſtat. D. 1 Sid. 70. 3 3 

]uſtices of peace ought to return all indictments againſt him 
who procures it, found before the return, tho“ not indicted at 
the time of the awarding of the writ, or deliyery to the officer- 


If 


IN 


out 
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II it be for indictments againſt fix named in the writ, if four 


of them only are indicted, the indictments ſhall be removed. 5 


R. 1 Rol. 395. J. 35. | 
The names of the indictors ought to be returned upon ery 


indictment removed. St. P. C. 71. a. 


If there be a certiorari for a conviction, Ic. it muſt be drawn 


in form; for a return of affidavits and warrants is not ſufficient. 
1 Sal. 146. 

So, if the return be, tenor cujus ordinis ſequitur ; for it ought 
to ſay, qui quidem ordo, Ec. 1 Sal. 147. 


}1 


So, if there he a return of a Snare; the record inſelf is re- 


moved. Sal. 565. 

But if a certiorari be for mens, 5 in which A. B. and C. 
are indicted; an indictment againſt 4. alone, or againſt A. and 
B. ſhall not be returned. 1 Sal. 146: 151. 


If, for an order of ſettlement at N. AA. an order which ſettles | 


at I. only ſhall not be returned. N. Sal. 451. 
So in ſome caſes, the return may be in Angliſb; as in orders 


by juſtices, &c. 1 Sal. 149. 


If the juſtices do not make a return, an alas and pluries go, | 


and if they do not return the plurtes, vel cauſam, an attachment 


goes. F. N. B. 245. 4. 


But juſtices of peace need not ſubſcribe their names ; for 
reſponſio juſliciariorum domine regine, is ſufficient. Mod. Ca. 43. 
So a certiorari to remove an order of diſcharge of an appren- 
tice, need not return the diſcharge itſelf under the hands and 


feals of the four juſtices ; for it is ſufficient to ſay, that there was 


an order under their hands and ſeals. N. Sal. 470. 
[A certiorari, being directed to the cuffos brevium of C. B. to 


return original, he ſhall return the original, and not that there is 


ſuch original in his office, but not filed, becauſe plaintiff had 


entred ne recipiatur ; if otherwiſe, B. R. will commit him. 
Cork v. Baker, M. 4 G, Str. 6371 

If a certiorari is directed to the cuſtos brevium of C. B. to cer- 
tify an original in London, and 1 returns there is none in the 


city of London, it is good; for the court will take notice that 


London 1s a city, it being mentioned to be ſo in ſeveral acts of 
parliament. Withers v. Warner, P. 6 G. Str. 30g. 
If, in a return it is ſaid, that a man took a leaſe fie" ſeven 


years, the court will preſume it was oy deed. Rex v. Little 


Dean, T. 9 G. Str. 555. 


[The return muſt be on parchment ; if on paper, it ſhall be 


quaſhed. Rex v. Stew Bardon, M. 9 G. „ 73.1 


(D) when & Certiorars does not lie. 


| B82 a certiorari ics only for the tenor of a record, when the 


court, to which the cond by. the certiorari is removed, has 


no juriſdiction to hold plea upon the record: as, if to an infor- 
mation for recuſancy in C. B. it be pleaded, that he is a recu- 


2 II. | O | lant 
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fant convi before juſtices of peace, and upon” nul tial record 3 
certiorari goes to the juſtices of peace, the tenor only of the con- 

viction ſhall be returned; for C. B. cannot hold plea upon the 
conviction, if it ſhould be removed. R. 1 Kol. 395. J. 50. 
Hob. 135. 4 . | 

So, if a judgment in an inferior court be pleaded ; upon nul 
tiel record pleaded, if a certiorari goes, only the tenor of the re- 
cord ſhall be certified. Dy. 187. a. eg 

So by charter, the city of London certifies only the tenor of the 
record. 1 Sid. 155. 230. 5 

By the ſt. 22 Car. 2. 12. It does not lie to remove indid. 
ments for repair of cauſeys, highways, or bridges before judy. 
ment.—Bur now by the ft. 5 6 V. & M. II. it ſhall be al. 
lowed upon an affidavit that the right of repair is in queſtion, 

So by the ſt. 7 & 8 W. 3. 6. No certiorari ſhall remove ot 
ſuperſede the proceedings or judgment on that act, unleſs the 
title of the tithes, c. come in queſtion. 

*So, no certiorari lies on the ſtatute 30 G. 2. c. 24. againſt 
obtaining money, &c. by falſe pretences, for by /. 20. it is ex- 
preſsly taken away. Vide Cowp. 24. 2 Term Rep. 4.72.* 

„ So it ſhall not be granted, to remove a commitment for fe- 

| lony, 'till an indictment found. 1 Vent. 63. | 
*It does not lic to remove an indictment for felony from the 
general ſeſhons of oyer and terminer, at Hicks*'s Hall, without 
conſent of the proſeeutor. Coco. 283.* 1 8 
It does not lie to remove a conviction by the commiſſioners of 
exciſe for the double duties on beer under the 12 Car. 2. c. 24. 
J. 33. for by the general words of 6 G. 1.c. 21. / 22. it is taken 
away in all caſes of forfeiture under the exciſe laws previous to 0 
that act. Doug. 549.“ | | | af 
But that act does not extend to take away the certiorari in | 
caſes ariſing under ſubſequent acts, as in the caſe of a con- in 
viction by juſtices on the ſtatute of 11 Geo. 1. c. 30. f 16. 1d, 
353. 1. 15 
Zo a ceertiorari ſhall not be granted, to remove an indictment 
from the Old Bailey, or any juſtices of gaol- delivery, without an 
ſpecial cauſe. 1 Sal. 144, 150, 151. [Rex v. Gurfton, P. 18 
10 G. Str. 583. Rex v. Ferguſon, P. 10 G. 2. E. R. H. 369.) 
=D [Certiorari granted to the Old Bailey, to remove indictment for jut 
| forgery, defendant being of good repute, and proſecution on 
flight grounds. Rex v. Hills, P. 9 GC. Str. 549. Ou 

Ceriiorari refuſed to a colonel indicted for perjury, And the no 
court declared they muſt make no diſtinction of perſons, and that 
they cannot grant a certiorari without conſent of the proſecutor. 
Rex v. Piſey, M. 13 G. Str. 717. SE | 5 

The court will grant certiorari to remove indictment of per- 

jury from the C Bailey, if defendant has twice paid coſts for 
not going on to trial, the judges being gone. Rex v. Morgan, 
T0 &. 5. 3 f0d% x: 

Or, if proſecutor's attorney is under-ſheriff of Middir/ex, and 
attended the grand jury on finding the bill. Rex v. Bell, Hi. de 
1 C. 2. S/. 1008. ‚ | | 
BET | And 
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And if the cauſe afterwards appears to be falſe, a ana 
ſhall go. 1 Sal. 144- 
So it ſhall not be granted to remove a conviction of recuſancy, 


in not taking the oaths, c. for thereby the conviction would be 


made ineffectual. R. 1 Sal. 145. 


It does not 1 to remove a poor's rate itſelf. Res v. 7. 


toxcler, P. 5 G. 2. Str. 933. Rex v. Shrewſbury, P. 7 G. 2. 
Str. 975.] *2 Term Rep. 235.“ 


Nor on an order on 7. & 8 V. z. c. 29. for the pariſſi at large 


to repair the highways, in aid of the inſhip. Rex v. a thts 
M. 6G. 2. Stir. 944.] 

Nor to remote the aſſeſſments of the land tax, on account of 
the public inconvenience. * But if an information be moved for 


againſt the commiſſioners of the land tax, the court will admit an 


atteſted copy = the aſſeſſment as evidence, inſtead of the original. 
2 Term Rep. 23 
Nor, for an —_ of juſtices, upon which an appeal lies, be- 


fore an appeal, or the time for an appeal elapſed. 1 Sal. 147. 


Yet, if no objection is made 'till the return filed, it will be too 
late. 1 Sal. 147. 

[Nor on an appointment of overſeers, after an open] lodged 
till the ſeſſions have made a determination. Warm ick's Cah, 
Mich. 8 G. 2. Sir. 991.] 

Bat on appointment of overſeers baſs appeal, it lies. bid. 

And if on appeal from a poor's rate, ſeſſions order books to be 
produced at an adjourned day, certicrari lies to remove that 01- 
der, notwithſtanding the appeal. Lid. 


[.To the quarter- ſeſſions, to fetch up any proceedings but their 


orders; as their refuſal of a certificate of the loſs of malt burnt 


after duty paid. Caſe of Mayo and Parſons, M. 7 C. Str. 391.] 


So it ſhall not be granted regularly, after a conviction upon an 
indictment, before judgment. 1 Sal. 149. Med. Ca. 17. 6r. 
*Nor after appeal to the ſeſſions, pending ſuch appeal. 
2 Term Rep. 196.“ 
A verdict cannot be removed from ſeſſions, before judgment ; 


and certiorari, if granted, ſhall be quaſhed. · Rex v. Nicolls, P. 


18 G. 2. Str, 1227.] 
And if granted before conviction, and not ſcarred till after, or 


jury ſworn, it call be quaſhed. Mod. Ca. 61. 


(Before certiorari iſſues to remove order for quaker's riches, it 
ought to be determined, _— the title is really in queſtion or 
not. Rex v. Wakefield, 31 G. 1 B. M. 48;.] 

If certiorari has iſſued, and 5 return filed, yet, if it appears 
that the title is not really in queſtion, the court will order it to be 


| ſuperſeded, quia improvide, and the return taken off the file, Ibis. 


So if it iſſues, where it is taken away by act of parliament, 
(tho? order of ſeſſions refers it to the court by conſent of parties) 
ſuperſedeas quia improvide. R. v. ä II. 10 C. 3. 
4 B. M. 2522.] 


So it is not uſually granted, to remgve an indictme: t fir for- 
der/, perjury, or other great offence. 1 §. d. 5+: 
| = 2 | [If 
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a fault in a writ under ſea), the court will. not. grant ribs 
Rex v. Elford, M. 4 C. 2. Str. 877. Rex v. Baftland, H. 
17 C. 2. Str. 1202 

Or, a preſentment before juſtices in eyre, before convidtion, 
1 Sid. 296. 

Nor, to a new juriſdiction erected by ſtatute, which bas a final 
authority; if it proceeds according to the ſtatute, 1 Sid. 296.] 

Nor, uſvallyto a county palatiue. 2 Bul. 158. 


elt cannot be ſued out as of courſe, and without laying 2 
ſpecial ground before the court, to remove proceedings in au 


ain in the courts of the counties palatine. Doug. 749. 
Nor to remove ſuch 3 in the courts of great ſeſhong 
of Malu. Id. 751 *.* 

3o it ſhall not be granted, to remove a record in which the 
king is concerned, without the conſent of the attorney general. 
R. Hard. 40g. Sti. 295. 


[It lies not to remove ejectment from mayor's court, but hab. 


corp. and plaintiff declares de novo. In replevin it lies, and 
rties do not begin de novo. Barnes 421. ] 


And it ſeems to be in the diſcretion of the court, to grant it, 


or not. $5. 126. 211. 
*And where an appeal lies, the court will not grant a ceris- 
rari, if the objection be not to the juriſdiction but to the merits, 


altho* it be otherwiſe dn for them to "yo it. Doug. 553. 
585. 


(E) When it dall be a Superſedeas. 


F a * be delivered to a juſtice of peace, or other juſtice 
1 to whom it is directed, it ſhall be a_/aper/edeas, and every pro- 
ceeding afterwards is a contempt. R. Tel. 32. - 1 Sal. 148. 
And every proceeding afterwards is void. Per Keble, * 
© General, cont. 6 H. 7. 16. R. Mar. 27. 

And error lies for it. K. 1 Sal. 148. | 

If it be delivered to one juſtice only, it ſhall be a /u uperſedeas to 
all. Telv. 32. 

Tho! the party does not fue for a removal of the record. Telv. 32. 
oe the indictment be after the te e/te of the certiorari. T. el. 33. 

F. 1 Sal. 149. 

So, if ſeveral are indicted, and one of them only brings a cer- 
tiorari, it ſhall be a ſuperſedeas to all of them. Dub. Mar. 112. 
So, if one only tenders a ſurety according to the ſtatute, aud 
the others refuſe, R. Mar. 27. 

So a certiorari ſhall be a ſuper/edeas to the joſtices, tho delirered 
after the return paſſed. 7. 32. R. Dy. 245. 

When a certiorari is granted, the party may have a ſuper/edeas 
out of chancery to the ſheriff, F. N. B. 237. E. 

So the juſtices of peace ought to award a OR to the ſhe- 
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(F) When not. 


| | . 
UT a certiorari will not be a fuper/ſedeas, if no ſureties are 
D found, when required by ſtatute. - Mod. Ca. 33, 43. 
Or, if the party does not try the indictment afterwards, ac- 
cording to the condition of the recognizance given. Mod. Ca. 43. 
So a certiorari delivered after the jury are impanelled, and 
ſworn, will not be a ſuperſedeas to the taking of the verdict. R. 
i Sal; 144. - | | 
Or, = a warrant for execution executed by diſtreſs, the 
officer may proceed in the execution. K. 1 Sal. 147. 
So, after a certiorari for an inquiſition for a forcible detainer, 
if there be a new forcible detainer, the juſtices may record the 
force, tho' they cannot make reſtitution, 1 Sal. 151. 
So a certiorars in chancery to remove the tenor of a record, will 


be no ſuperſedeas. Semb. Skin. 419. 
| (c) Procedendo, 


[I F defendant is convicted on confeſſion, and then proſecute or 

| brings certiorari, defendant ſhall have procedendo. Rex v. 

Gwynne, Hl. 32 G. 2. 2 J. M. 749-] Re 
After a certiorari returned and filed in B. R. no procedendo goes. 

Mod. Ca. 33, 43. Semb. 1 Sal. 145.— D. cont. where the cauſe 

ſuggeſted for the certiorari appears falſe. 1 Sal. 144. 5 

When certiorari is filed, there muſt be a motion to take it off 

the file, previous to motion for procedendo. R. v. Levis, T. 

9 G. 3. 4 B. M. 2456. © N 
And it may be ſuperſeded quia improvide emanavit. 1 Bur, 

488, 489.* | oh oo 


(H. 1.) Superſedeas to Proceſs. 
8 O after a ſuperſedeas to any proceſs, all ſubſequent proceed- 


ings are void. | | 
As, after an habeas ay 5 juratorum, if a  fuperſedeas be de- 
livered to the ſheriff for ſtaying the return of the writ, and he 
afterwards return it at the aſſiſes, and the trial is had, and judg- 
ment upon it; it will be error. R. 2 Co, 43. 


(H. 2.) When it ſhall be granted. 


A ſuperſedeas to proceſs ſhall be granted, when the party finds 
ſurety, to appear, and anſwer to the law : as, in term, it ſhall be 
granted out of C. B. to a capias or exigent, upon ſurety taken by 
the ſheriff for his appearance at the day. F. N. B. 236. 4. 

So it ſhall be granted in the vacation out of chancery, upon ſure- 
ty found there, or to the ſheriff, F. N. F. 236, 4. Vide in 


Chancery 5 
bancery, (4 C) * 
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If the ſheriff, . do not ceaſe upon a ſuperſedeas delivered to 
him, an alias, Pluries,. and attachment ge againſt him. F. N. B. 


2 36. C. 239. A. 240. B. 
But a ſuperſedeas, in reſpe of privilege to be ſued in a another 
court, ſhall not be allowed, after he has acknowledged the ju. 


riſdiction of the court: as, after an ren R. 9 Ed. 4. 


53.4. | 
Nor, a ſuperſedeas to an exigent quia improvide; for that recites 
an appearance. K. Dy. 33. 6. | 


Certiorari Bill. 
Vide Chancery, (2 0. 1. | 


f un 5 2 * Ty _ y * 


0 E 8 8 A v IT. 
(A) When it lies. 


V the ſat. of Gloucefler, 6 Ed. 1. 4. if a man leaſe land ta 
farm, or to find eſtovers, tc. to a fourth part of the value, 

_ he who holds the land lets it lie freſh, ſo that a diltreſs . 
not be found for two years: after the two years the leſſor may 
have an adtion to demand the land in demeſne, by a writ which 
he ſhall have out of chancery: and if, before judgment, the ar. 
rearages and damages are rendered, and ſurety found to render 


tnereaſtèr, be ſhall retain his has. 2. 
This was the firſt ſtatute which gave a ceſſavit. 2 Inſt. 295. 
By the ſtat, V. 2. 13 Ed. 1. 21. concordatum eft codem modo, f 
quis detincat domino ſuo ſer vitium debitum, & confuetum per biennium. 


A writ of N lies in * fery £ cui, 8 pe. Vide F. N. B. 
200. . 


E 0 
Vide Eſgliſe, (N. 1.) 
CESTUY QYE TRUST. 
Vide Chancery, (4 8. 3 3 W. 32.) 
eESsTUY QUE us E. 

Vide Uſes, (l.) 
CHAIRMAN of a Committee. 
| Vide Parliament, (E. 7.) 


)( 


(A) Trial by Jury. 
(A. 1.) The Antiquity of ir. 


1 IA L by a jury was before the conqueſt, . Vide in- 
e ; | _ queſt. 


* 


(A. 2.) The Number of Jurors. 


'The uſual number-of jurors is 12, for the trial of a cauſe. 
But in an attaint, except where the iſſue is upon a collateral 
point, there ought to be 24. 2 Rol. 673. l. 50. | 
In a grand aſſiſe 16, viz. 4 knights and 12 others; ſo 20 or 
12 only. 2 Rol. 674. J. 5. | 5 | i 
In inqueſts of office there may be more, or leſs than 12: as 
in an inquiry of waſte, K. 2 Rol. 673. l. 53. Cro. Car. 414. 
F. N. B. 107. C. 5 | 


(A. 3. The Qualifications. 


Jurors muſt be probi & legales homines. Vide poi, C. 2.) 
By the ſtat. articuli ſuper chartas 28 Ed. 1. 9. the ſheriff ſhall 
put in jurors, ſuch as be next neighbours, the moſt ſufficient and 
leaſt ſuſpicious, on pain of double damages. _ 
And by the ſtat. 34 Ed. 3. 4. tbe next pe ple not ſuſpected, 
nor procured, 25 5 


* 


(A. 4.) Who are exempted. 
oy Ars 7 Wet 2. 13, El. i. 38. ſenes ultra 70 anner, 


perpetuo languidi vel tempere ſummonitionis infirmi, vel in patria non 


commorantes, non ponantur in juratis, aut afſifis. | 
And if theſe are returned, though it is not a cauſe of challenge, 
they may have an action againſt the ſheriff, without notice of the 
age, ſickneſs, or non-comm »ancy z-- but it is more uſual to have 
a writ d non ponendis in afſiſis. 2 Infl. 447. Reg. 179.6. | 
And if the ſheriff does not obey, an attachment. Reg. 181. 4. 
*So, peers of the realm ſhall not be ſworn on juries, F. N. B. 
466 £* EE | 
80, perſons privileged by charters of exemption, ſhall not be 
returned, and the affirmative acts of parliament relative to jurors 
and juries ſhall not be conſtrued to take away ſuch privilege, 
Dong. 191.“ | | hn | Wo 
et by ff. 52 H. 3. c. 14, they who have charters of exemp- 
tion from beiog impannelled in juries, c. ſhall n be 
I” I ſwora 
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ſworn where juſtice cannot be adminiſtered without them, ſaying 
their liberty at other times.“ | Hl | 
*So, clergymen as ſuchare exempted, yet if they have lay fees 
they may be impannelled on account of them, unleſs they be in 
the ſervice of the king, or of ſome biſhop. F. M. B. 166. B.“ 
480, coroners, verderors, foreſters, and other officers of the 
facet. A609. BY: ( h 
80, tenants in ancient demeſne ſhall not be bound to ſerve on 
juries out of their own manor. Id. Did. 1 
* 80, phyſicians are exempted. 3 Bl. Com. 364.“ 
*So,. by /. 32 H. 8. c. 42. members of the united company of 
ſurgeons and barbers ; but ſince the ſeparation of theſe by /. 18 
G. 2. c. 18. the barbers ſeem not intitled to this privilege.“ 
80, barriſters, attornies, and other officers of the covrts are 
exempted. 3 Bl. Com. 364. | | 
I Officers on the cheque-roll (as gentlemen penſioners, c.) 
have an ancient privilege not to be ſworn on juries.  Blagney's 
Caſe, H. 9 G. 2. B. R. H. 202.) | 


(88) Challenge to the Array. 


HERE may be a challenge to the array, if there be a de- 
fault or partiality in the ſheriff.” Co. L. 156, 

It will be a principal challenge, if the ſheriff does not return a 
knight upbn the pannel, where a peer appears upon the record to 
be plaintiff, or defendant. Co. L. 156. 2 Kol. 636, J. 53. 

2 Mod. 182. . | . 

Though others join with the peer in the action. Co. L. 156. 

l A knight need not be returned on the pannel in ejectment, 
on the demiſe of a peer. Goodtitle v. Thruſtout, M. 9 G. 2 
Str. 1023.] | | | % 

[By Hat. 24 G. 2. c. 18. challenge to the pannel for want ofa 
knight, when a peer is party, is taken away.] 92 | 

So, if the ſheriff does not return a knight upon the pannel in 
an attaint. Co. L. 156. 5 „ . 
For more concerning challenge to the array, principal and for 
favour. Vide Co. L. 156, — „ 
[After entering into the common rule for a ſpecial jury, if one 
of the parties ſtrikes out hundred e, and at the crial challenges 
the array for want of hundredors ; it is a contempt and attach- 

ment ſhall iſſue. Rex v. Burridge, P. 10 G. 2. Ld. Ray. 1364. 
Str. 593-] 5 | 

Bur 1t the defendant in an information obtain rule for ſpecial 
jury, tho? profecutor takes the venire to the ſheriff, the defendant 
may challenge the array if the ſheriff has an intereſt in the cauſe, 
and it ſhall not be contempt. - Rex v. Johnſon, M. 8 G. 2: 
Str. 1000, | 5 N 

The party to whom the ſheriff is related cannot challenge the 
array for that reaſon. Semb. But if he does, and there is a de- 
murrer inſſanter to that challenge, and before it is determined, 
the other party, for the ſake of expedition, moyes to quaſb the 


* 
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array, the court will do it without the cokleat of the party chal- 
lenging. Kynaflon v. Mayor of Shrewſbury, H. 11 G. 2. Andr. 


85, 104. | 7 | 
Fo an action on a by-law, that none but freemen ſhall keef 


in a city, it is good chaljenge, that the ſheriff is a freeman. He- 
keth v. Braddock, H. 6 G. 3. 3 B. M. ay} ES.” 


(c) Challenge to the Polls, 
| : (C. .) Peremptory. 


I high treaſon, the defendant by the common law, and now 
L by the ſtat. 1 & 2 Ph. & M. 10, (which repeals the ſtat. 33 
H. 8. 23. to the contrary) may challenge 35 of the jury, pe- 
remptorily without cauſe ſhewn. Co. L. 156. 6. | 

Though he be outlawed for treaſon, and the ifſue be upon a 
_ collateral point. Co, L. 157. b. | PER 4 : 
So, if he at firſt challenge for cauſe, and the juror be tried and 


found indifferent, he may afterwards challenge peremptorily. 1 


L. 158. a. oy | f 

| 86 in petit treaſon, or felony by the common law he might 
challenge 35, which is now reſtrained by the ſtat. 22 Hl. 8. to 20 
without cauſe ſhewn. Co. L. 156. 6. | 

So, in an appeal. Bendl. Pl. 77. Mo. 12. 

So the king by the common law might challenge without cauſe 
ſhewn, when he pleaſed ; but he is now reſtrained by the ſtat. 33 
Ed. 1. Ord. de Ing. Co. L. 156. 6. | 
And therefore, it he challenge without cauſe, and others ſuf- 
ficient do not appear, he muſt ſhew his cauſe of challenge, R, 
Ray. 473, 4. | | . 

[On an iſſue on a collateral point, to reyerſe an outlawry, or 
avoid an act of attainder, or on any inqueſt of office, the priſoner 
has no peremptory challenge. 2 Hale 267, 278. Barkflead's 
Caſe, 1 Lev. 62. Rex v. Fohnſon, Str. 824. Ratcliffe; Caſe, 
1746. Foſter 40.] * | | 1 8 e | 


(C. 2.) For Cauſe. 


Challenge for cauſe is principal, or to the favour. | 
A principal challenge is, 1/2, in reſpe& to his dignity, that he 
is a _ - L. 2 2 5 Ws - 

And if the party do not challenge him, the peer may challenge 
himſelf. Co. L. 15 b. | g e , 

2dly, Propter deſedum; that he is a villein, or an infant. Co. I. 
156. 5. 157. a. 2 Rol. 65 7. J. 10. | ts WE 
\ That he is an alien. Co. L. 156. 5. | 

But by the ſtat. 27 Ed. 3. 8. an inqueſt taken before the mayor 
of the ſtaple, if the parties be ſtrangers, ſhall be tried by ſtrangers ; 
if denizens, by denizens ; if one party be denizen, the other alien, 
one half of the inqueſt ſhall be denizens, the other aliens. Vide 


Sa, 


ln, (C. 8.) 
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So, by the ſtat. 28 Ed. 3. 13. in all inqueſts before the mayor 


of the ſtaple, or other juſtice between merchants or others, though 


the king be party, if there be ſo many aliens or denizens in the 
place where the trial is, not parties to the matter; if there are not 
ſo many aliens, ſo many as are there, the reſt denizens, good men, 
and not ſuſpicious to either party. Confirmed by the ft. 9 H. 6. 29. 

And therefore an alien, plaintiff or defendant may pray a ve. 
nire per medictatem linguæ, except in a trial for high treaſon, R. 
Dy. 144. 6. : | | 5 

So an executor, or adminiſtrator of an alien, though he himſelf 
be indigena. Dy. 28. a. in marg. | . 

And if a full inqueſt does not appear, the tales ſhall be per me- 
dictatem lingue. R. Poph. 36. Dy. 28. a. in marg. 


Vet if an alien be joined in a ſuit with an Eugliſbman, or fue as 


executor, or adminiſtrator to ſuch an one, he ſhall not have a e- 


nire per medictatem linguæ. Mo. 557. Cre. El. 275. Dy. 28. 4. 


And if he does not pray ſuch a venire a challenge for default of 


aliens is not allowed. Vide Dy. 28. 144. 6. 23 
So if the alien does not pray it, the other party may, but he 
need not. Dy. 28. a. 144. | | 


So if they are returned upon the vente as aliens, they cannot 


be challenged, though they ate not ſo. Dy 28. a. in marg. 
And atrial per medietatem lingue, where it ought not to be, is 
not good, though by conſent ; for that ſhall not alter the law. Dy. 
28. 4. in marg. | | 5 


Nor by the ſtat. 77ſt. 2. 13 Ed. 1. 38. ponantur in afſific vel ju 


ratis licet in proprio comitatu qui 20s. per annum non habeant, nec ex. 


ira comilalu qui 40s. 


By the (tar. de non fontndis Ag fie, 21 Ed. 1. the ſheriff fhall 


not put 1n recognizances that paſs out of the county, any who 
have not 1Ccos. per annum. And in the county none ſhall be in- 
panelled to ſerve before the king's juſtices on inqueſts, juries, or 
other recogn;zances, who have not 40s. per annum, ſave that in ere, 
cities, boroughs, or towns, where juries paſs on matters touching 
the ſaid cities, Tc. it ſhall be done as before. | 

By the ſtat. 2 7. 5. 3. fl. 2. no perſon ſhall be admitted in 


inqueſt on a trial of the death of a man, or in a plea real or per- 


ſonal, where the debt or damages are laid to 40 marks, if he have 


not lands or tenements of 4.05. per annum above reprizes, ſo it be 
challenged, Sc. Vide 35 H. 8. 6. | 


Nor by the ſtat. 27 El. 6. if he have not freehold of 4/. per as 


aum, unleſs in Wales, cities, or towns, Qc. 


Nor by the flat. 4 & 5 V. & M. 24. (continued by 7 8 . 


3. 32. 1 Aim.13. 10 Ann. 14. & 9 G, 8.) if he have not 100. 
fer annum in his own name, or in truſt in England, and Gl. per 
annum in alis in the fame county, freehold, copyhold, or antten 
demeſne in fee, tail, or for life of himſelf or ſame other, in iſſues 
tried before the juſtices in B. R. C. B. exchequer, aſſiſe, niſi pr ius, 
cher and ternuner, gavl-gelivery, or gencral quarter ſeſſans of the 


| race, Je. f 


| pio 
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Provided, that the tales need have but 5l. per annum; and in 
Wales 31. and in cities, boroughs, and towns corporate, as for · 
merly uſed. PI As a 1 5 

And by ff. 3 G. 2. c. 25. , 19. the ſheriffs of the city of 


London, for the time being, ſhall not return any perſon to try any | 


iſſue joined in B. R. C. B. or erchequer, or to ſerve on any jury at 
the {ſons of oyer and termiuer, gaol delivery, or ſeſſions of the 
peace for the city of London, who ſhall not be an houſeholder 
within the city, and have lands, tenements, or perſonal eſtate to 


the value of 1000, and the ſame matter being alledged as cauſe, 


of challenge, and ſo found, ſhall be admitted as a principal chal- 
lenge, and the perſon challenged ſhall be examined on oath of the 
truth of the ſaid matter.“ L : | 
And by / 29. ſheriffs or other officers to whom the return of 
Jurors belongs for any county, city, or place reſpectively, ſhall not 
return any perſon to ſerve on a jury for the trial of a capital of- 
fence, who at the time of ſuch return would not be qualified in 
ſuch reſpective county, city, or place, to ſerve as a juror in civil 
cauſes for that purpoſe ; and the ſame matter being taken as cauſe 
of challenge, ſhall be admitted as a principal challenge, and the 
perſon challenged ſha]l be examined pn oath of the truth of the 
ſaid matter.“ _— | . NL 
And any not having ſo, may be challenged, and on his oath 
diſcharged. 0 . | EE 
Jurors ſince the ,. 2 H. 5. 3. muſt have 4os. per annum free: 
hold out of antient demeſne. Co. L. 156. b. 9 H. 7. 1.6. 
Ras it is ſufficient, if they have it as ceſſuy que uſe. Co. L. 272. 
g. ö. 1 13 
If the debt and damages together amount to 40 marks, it is 
within the /. 2 H. 5. 3. for it is in equal miſchief. R. 9 H. 54. 
5. Vide Co. L. 272. a. 8 | | = 
So in an avowry, where the iſſue was hors de ſon fee, tho” the 


damages are not 40s. R. per Fuft. de B. R. & C. B. 9 H. 7. 


1. J. 16 H. 7. 14. 6. 10 l. 6. 8. a. | 
In an action upon the ,. 8 H 6. 10 H. 7. 14, a. 

So by the „. H. 8. 6. 9. none ſhall be upon the inqueſts to 
try a forcible entry, or detainer before juſtices of peace, ynleſs he 
hath 40s. per annum. 8 . 

Nor, by the ff. 15 H. 6.5. to try an attaint on a verdict to 400. 
value, who hath not 20/. Or by the ff. 23 H. 8. 3. 20 marks 
fer annum, or on a verdict to a leſs value, who hath not 5 marks 
fer annum, or 1001. in goods, except in cities, or boroughs, Oc. 

Nor, by the . 1 R. 3. 4. upon an inqueſt in the ſheriff's turn, 


or by the /t. 19 H. 7. 13. to try riots or routs before juſtices of 


peace, unleſs he hath 20s. per annum freehold, or 267. 8d. per 


annum copyhold. 


Nor, by the /t. 11 H. J. 21. upon a jury in any of the courts 
in London, except he hath lands or goods to the value of 40 mar ka, 
or of 100 marks, if the ſuit be for lands, or for a debt and dama- 


ges to 40 marks value, or more. e 


But 
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But where the debt and damages do not amount to 40 marks, 


be ſhall not be challenged, if he has any freehold. Co. L. 156, 5, 


©. Whether he muſt not have 20s, per annum. 2H. J. 13. b. 
So before the ſt. 2 H. 5. 3. in perſonal actions, where land was 


not demanded, it was no challenge, that a juror had no freehold . 
for the /. W. 2. 28. was made for the eaſe of jurors of ſmall 
| eſtate only. 17 A 15. Vide Ray. 486. Semb. 10 H. 7.14. 


. | 
80 in an information in the nature of a quo warrants, it is no 
challenge, that a juror has not a freehold ; for it is out of 2 H. 5, 
3- which provides for a plea between party and party only, R. 
fer 4 J. in B. R. to whom 3 J. in C. B. acc. But a bill of excepli- 
ons was filed for it. Ray. 486. | 


So the exception for cities, &c. in the ff. 15 H. 6. 5. extends 
to cities, c. which are counties. R. 12 Ed. 4. 13. a. 5 


So by the ft 11 H. 7. 21. in an attaint in London, the challenge 


ſhall not be for want of ſufficiency of lands or goods in the jury 
impanneHed, the jury being to be returned, by each alderman 4, 


each in ſubſtance worth 1007. or more. So by the /. 37 H. b. 
F. if each juror be worth 400 marks in goods. 
So in a jury for a trial for high treaſon, a challenge for defe& 


; of freehold is not allowed in London, for freehold was not required 
by the common law, and tho? the ff. 2 H. 5. g. requires 40s. pe 


annum in an inqueſt for the death.of a man, (which ſeems to be 


intended in all capital caſes,) yet, by the . 1 & 2 Ph. & M. the 
trial in high treaſon was reduced to the common law. R. per 4 


J. in Lord RuffelPs Caſe, 3 Trials 138. . 

But by the ff. 7 V,. 3. 3. the trial ought to be by a jury of 
freeholders. | SEES | 

[If a juryman in treaſon, broaght to the book, ſays he hay no 
Freehold in the county, he ſhall be ſworn upon a voire dire to that 


matter, and if he anſwers, he has none, he ſhall be ſet afrde. 


Townley's Caſe, 1746. Fofter 7.] 
If a juryman has frechold and copyhold, amounting to 100 


| per ann. it is a good qualification, tho' the freehold alone is under 


Io/. per ann. Ibid. | | E 
| 80 by the ff. 4 Geo. 2. J. in Middleſex, !eaſcholders having 50!. 


| fer ann. above ground rents, or other reſervations, ſhall be obliged 


to ſerve on juries, hen ſummoned, — 
»So, by f. 3 G. 2. c. 25. , 18. any leaſeholder for the term 
of 500 years abſolute, or for any term determinable on life or lives, 


of the clear yearly value of 2c/. per ann. ver and wove the rent 
reſerved, is qualified to ſerve on juries. * 


That a juror is a freeman,” is good cauſe of challenge in 


an action on a by-law, that none but freemen ſhall keep ſhop in a | 


titv. Hgſtetb v. Braddock, H. 6 G. 3. 3 B. M. 1847.) 


or more concerning challenge to the polls, principal and for 


favour. Vid. Co. L. 1 56. b. c. 


Via 


Vide Chancery, (B. I.)—Tuftices, (K. 8.)—Parliament, K. 425 2 


| (4) Tho Antiquity of the Chancery, | 


CHAMBERLAIN. 
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; Vide Officer, (E. 7.) LOG 
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Vide Franchiſes, (D. F.) 
Chamberlains of the Exchequer. 
| | Vide Courts, (D. 11.) | 
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Vide London, (I.) 
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Vi Courts, O. 9.) 
C HANCEME DLE v. 
Vide Juſticet, (M. 19.) 
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CHANCERY. 


(A. 1.) As to the Court of Pleas.” 


HE court of chancery is an original, and fundamental court, Argumenr _ 
as antient as the kingdom itſelf. Per Hob. 63. on juriſdice 
The Britiſb and Saxon kings had their chancellors and courts of oy n - 1 
chancery. 4 Infl. 78. Arg. 1 Cb. R. 5. Mil ſin was chancellor 4 
0 Atbelſtan. 1 Cb. R. Arg. 5 's | . Th | 

e 


The firſt authentic mention of a chancellor was ano 920. temp. 


Edv. Senioris, qui ferit Turketil abbatum Croiland cancellarium ſu. 


um. Seld. Off. Canc. S. 1. 


I Ch. R. Arg. 5. 

And many kings of the Saxon lineage before the conqueſt had 
their chancellors. Seld. Off Canc. S. 1. 4 Int. 78.—As Ed. 
mund, Edred,'Edgar, Etheldred, and Alfred. 1 Ch. R. Arg. 5, 6, 


Rembald was chancellor to #dward the Confeſſor; and ſeve. 


ral are cited before him. 1 Rol. 384. J. 10. Maurice was chan. 
cellor to William the Conqueror. 1 Rol. 384. J. 15. 4 Inft, jt. 
Seld. Off. Chanc. S. 3. Eh 2s 


(A. 2.) As to the Court of Equity. 


But tho? the court of chancery, as to the ordinary juriſdiction, 
which is governed by the rules of the common law, is ſo antient, 
(for to that the antient authors and the ſtat. 36 Ed. 3. 9. refer,) 
yet the court of equity is of Jater date, and ſeems to have its com- 
mencement upon the introduction 6f uſes : the firſt decree there 
was 17 R. 2. which are frequent in the time of H. 4. encreaſe in 


the time of H. 5. and H. 6. under the cardinals Beauford, ſon of 


ohn of Gaunt, and Kemp, and are more numerous in the time of 

F. 8. under Cardinal Wolſey. 2 Inſt. 552, 3. 4 ast. 82, 3. 
Vet the court of equity there is ſaid to be as antient as 
kingdom. Hob. 63, . | = 
And by the ſtat. 14 Ed. 3. Rot. Parl. nu. 33. if nothing be 
done upon the ordinance then made, it is provided, that the chan- 
cellor of England hear the complaint by bill, and proceed as he 
uſes to do in writs of ſubpæna in chancery. 1 Rol. 372. E. 

And Rot. Parl. 45 Kd. 3. nu. 24. the Commons pray, that 
none who proceed there by bill be delayed, as they have been. 
Rol. 372. l. 25. | | | 

And the court of equity ſeems co-eval with the other courts of 
Weſiminſter. 1 Ch. R. Arg. 10. 12 Co. 114. Eg. Abr. 129. 


The king cannot grant a court of conſcience, as tenere placiiu; 
for a court of pleas is directed by the ordinary rules of law, 2 
eourt of conſcience not, but is uncertain and ualimited, 
therefore cannot be erected but by act of parliament, or preſcrip- 
tion. R. Perrot's Caſe, 36 [26] El. B. R. 4 Inf. 87, 97. Vid 
Prærogative, (D. 28.) 55 

And dub. whether it be good by preſcription ; for that preſup: 
poſes a grant; and the court of  chancery, which is held by pre- 
ſcription, is a fundamental court. Job. 63. 2 Rol. 109. R. that 
it is not good by preſcription for Tori, or other ſmall corporation. 
2 Rol. 266. J. 20. of ND | 

But London may claim it by preſcription. R. 2 Rol. 266. J. 15. 

So the king cannot by commiſſion appoint any one to deter- 
mine matter of equity ; for it ought to be determined in chancery, 
and ſuch commiſſion would be illegal and void. R. 12 Co. 1 o 
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So, if the king conſtitutes 4 chancellor of a dutchy, or other 
præcinct, that does not give him authority to hold a court of equi- 
ty. 2 Lev. 24. Lp 15 9 


(A. 4.) Where held. 


The court of chancery was uſually held in curia regis; and 
therefore the proceſs there is returnable coraæm rege in cancellaria 
fua. Mad. 131. 2 Inſt. 316. | 


(B) Ollicers of the Chancery. 
. (B. 1.) Lord Chancellor. 


HE principal officer of the chancery is the lord chancel- 
lor. 8 - | 
Temp. Ethelberti dicitur referendarius ; ego referendarius ſubſcripfe. 
eld. OF. Cb. F. 1. | . 

The chancellor is created by the delivery of the ſeal, and taking 
his oath. 4 Inſt. 87. ES 

Sometimes by letters patent. 4 Inſt. 87. 

This office may be granted for life, or durante bene placilo. Mad. 
43.—Not for life. 4 [nft. 87. | 

But not in ſucceſſion. 4 Inſt. 78, | "We 

Cancellarii dignitas eft ut ſecundus a rege in regno habeatur, Seld. 
OF. Ch. S. 3. Did. in vita Tho. Becket. 4 Inſt. 78. | | 

By the ſtat. 31 H. 8. 10. the chancellor, or keeper hath prece- 
dence of all nobility, except the royal blood. [. As to the 
archbiſhop of Canterbury? | | 

The chancellor is ſuperior to all the judges of the kingdom. 

1Ch, R. Arg. 13. Zn 5 5 

Cancellarius alicitur @ cquellando; becauſe upon a ſcire. facias he 

cancels the patents of the king. 4 Int. 88. | 

Ihe chancellor and cuſt /g:11: antiently were one officer. 

Sigillum regium ad ejus pertinet cuflodiam. Dif. in vita Tho. 
Becket, Seld. Off. Ch. S. 3. 4 1nft, 78. Ls: 

And tho? they have been ſometimes divided fince the time of 
Il. 2. Held. Off. C. S. 4. 1 Rd. 385. J. 25, Sc. | 
Yet, by the ſtat. 28 H. 3. it was enacted, ſi rex ab/tulerit figil- 
lum a cancellario, quicquid fuit interim ſigillatum irritum habeatur. 
Seld. Of. Ch. S. 4. 3 8 7 

By the ſtat. 5 EI. 18. the lord keeper ever had, and ſhall have 
like place, authority, juriſdiction, and advantages, as the lord 
chancellor. Semb. by moſt of the judges. 3 Inf. 113, 114. 

By the ſtat. 1 . M. 21, commiſſioners of the great ſeal 
ſhall exerciſe like authority, juriſdiction, and uſe the like cul- 
tome, privileges, and advantages as the lord chancellor, and keep- 
er; and have precedence after peers, and the ſpeaker of the Houſe 
of Commons, or, if a peer, according to peerage. 


: And 
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5 And now there cannot be a lord chancellor and lord keeper at 


the ſame time; for, by the ſtat. 5 El. 18. they are declared to be 


| _ ſame office. 4 Inſt. 88. 


The chancellor, or keeper is made by the delivery of the great 


| ſeal to him by the king, and taking his oath. 4 7n/f. 87. 


The lord chancellor, or keeper, cannot make a deputy. 4 Inf. 
88; but this was allowed, when the office was granted for life, 
Mad. 44. 5 

By the ſtat. art. ſuper chart. 28 Ed. 1. 5. the lord chancellor 
and the juſtices of the King's Bench ſhall follow the king, ſo that 


he may have at all times near him ſome ſages of the law able to 


order all matters which ſhall come to the court. 
Cancellaria dignitas eft ut omnibus regis adfit conciliit, etiam non 

vocatus. Seld. Off. Canc. S. 3. | | 
So the chancellor may hear cauſes in B. R. or C. B. 2 loft, 


$52, 3. 


[A perſon may be lord chancellor and lord chief juſtice of B. 
R. at the ſame time, and lord Hardwicke continued fo from 20th 


Feb. to th June.) | 


When the king's charters and pleas in the king's courts en- 
creaſed, and the yur of the chief juſticier declined, the office 
of chancellor roſe to great eminence. Mod. 42, 3. ' 


The chancellor was ſworn that he ſhould not ſell, deny, or de- 
lay a remedial writ, or right. 1 Rol. 384. J. 35. 

And the uſual oath requires, That he ſhall well and truly ſerve 
the king and his people in the office of chancellor; That he ſhall 
do right to all people, poor and rich, after the laws and uſages of 
the realm ; That he ſhall truly counſel the king, and his counſel 
laine, (i. e. hide) and keep; That he ſhall not ſuffer the hurt or 
diſheriſon of the king, or that the rights of the crown be decreaf- 
ed, as far as he can lett it: And if he cannot lett it, ſhall make it 
expreſsly known to the king, with his advice and counſel ; That 
he ſhall do the king's profit in all be reaſonably may... 4 /nf. 88. 


3 Ruſh. 1102. 


And therefore, if a chancellor ſell a writ remedial, it is a great 
abule: 1 Ro; $644 $0. © -* OWE 
A chancellor, upon the removal of a record before him by cer- 


 &orari, when any one is found guilty of homicide by miſadven- 


ture, or ſe defendendso, ſhall grant him a pardon without a warrant 
from the king, or communication with him. 2 Iuſt. 316. 


(B. 4.) Maſter of the Rolls. 


Ad cancellarium pertinet rotuli qui eſt de cancellaria cuftedia per 
ſuppoſitam perſonam. Seld. Off. Chan. F. 3. | 


And his office is as antient as the court itſelf. 
In the 23 Ed. 1. a grant was made Ade de Ofgodby, by the 
chancellor ex parie regis, Dugd. Orig. Jud, Chronica Series 140 
| | US 10 


ren- 
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And ſuch grant was, ita quod cuſtcdiam habeat eodem modo, quo 
alii cuſiodes habere conſueverunt. . 

It is ſaid, that the maſter of the rolls by his commiſſion 
cannot make a decree, without the aſſiſtance of two maſters; 
1 Per. 274. ; but this does not appear by the decretal order there 
recited. Ng ie a 85 | 

It appears that the maſter of the rolls has a judicial authority 
in two diſtinct capacities, from the ancient conſtitution of his 
office ;* | VVV | 

*1ſt. As maſter of the rolls, ſitting at the rolls, and from his 
decrees in that capacity, there lies an appeal to the chancellor in 
court.* : . | | oy 

*2d. As locum tenens of the chancellor virtute oſſicii, without 


any ſpecial commiſſion, and then he ſits in court for the chancel- 


lor, and his decrees are of the ſame force as thoſe of the chancel» 
lor himſelf. * | 

When he fits by virtue of a ſpecial commiſhon, there are others 
joined with him, whoſe concurrence may be neceſſary, Vid. Sir 
Toſeph Febyl's Treatiſe an the Office of Maſier of the Rolls paſſim.* 

In order to make up for the deficiencies in the accounts of the 
maſters in chancery mentioned (B. 5.) a ſtamp duty of 6d. on 
certain writs had been laid on certain writs by /t. 12 G. I. c. 33. 
which was to continue for 16 years; but the money raiſed under 


that act not being ſufficient, the ſame duty was continued for 4 


years longer by ſt. 9 G. 2. c. 32. and in that time, there being a 
ſurplus of 1 3,698/. in the bank, and the revenue of the hayaper- 
office, from which certain fees and ſalaries were paid to the lord 
chancellor, maſter of the rolls, maſters in chancery and other 
officers, not being ſufficient ro anſwer theſe demands, a great 


portion of this ſurplus was directed by /f. 23 G. 2. c. 25. to be 


paid to the creditors of the office; the duties were made perpe- 
tual, and from the produce of them 30001. directed annually to 
be paid into the hanaper office, to anſwer the ordinary demands 


on the ſaid office, and for the payment of 1, 200l. a year to the 
maſter of the rolls. * | Ds | 


2 part of the revenue of the maſter of the rolls aroſe from the 


eſtate within the liberty of the rolls: The houſes of which this 
eſtate principally conſiſted, having fallen to decay, he was em- 
powered by /t. 12 Car. 2. c. 36. to make leaſes for 41 years, or 
for any leſs term, of theſe houſes (except the chapel, manſion- 
houſe, garden, ſtable, coach-houſe, and other out-houſes and 
buildings fit for the habitation of - the maſter of the rolls) and 
within 7 years of the expiration of theſe leaſes, the then maſter 
of the rolls, and his ſucceſſors, were empowered to make new 
leaſes for 21 years, from the date of them, reſerving a rent not 
leſs than had been reſerved on the former ones, payable to the 
then maſter and his ſucceſſors: Under this power, leaſes had 
been made, on which the rent reſerved and payable in ſucceſſion, 
amounted in 1777 only to 135“. whereas the improved. rent, 


which was ſo contrived, as to go to the maſter making the leaſe, 
aa 1h | P and 
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and his perſonal repreſentatives, amounted at that time to 19771, 


The ſtatute 17 G. 3.c. 59. orders an equivalent to the then maſter 
of the rolls, and the refiguary legatee of the late one, for their ſe. 
veral intereſts in this ſum; that the eſtate ſhould be put under 


the management of a receiver, with a ſalary of 501. who ſhould 
pay to the maſter of the rolls the clear yearly ſum of 12 50l. out 
of the rents and profis, diſcharge the land-tax, and place the 
ſurplus to the account of the rolls eftate, in the bank, in the name 
of the accomprant general, in order to anſwer the repairs of the 
eſtate, and other contingent demands.“ ; 


(B. 5.) Maſters of Chancery. 
Therc are twelve maſters of chancery, aſſiſtant to the chancel- 
lor or keeper. Vide Pradical Regiſter in Chancery 236. 
Cancellario aſſocientur clerici honeſt, &c. . Regi jurati, qui in le- 
gibus & conſuetudinibus Anglicanis noticiam habent pleniorem, quorum 
officium fit querelas, &c. audire & examinare & debitum remedium 
exhibere per brevia regis, Fleta, l. 2. c. 13. 2 Inft. 407. 
And by commiſſion a judge frequently hears cauſes in chan- 
cery (a). | | a 
* if the maſters in chancery diſagree to the opinion of the 
judge, there ſhall be no decree ; for they are equal in commiſſion, 
Semb. 1 Ver. 265.; but it is ſaid, that this does not appear by th 


decree. 


A maſter in chancery ſhall not be anſwerable for a ſecurity ap- 
proved by him, if there was no corruption in him, altho' it prove 


defective. R. 2 Ver. go. | 
*The maſters in chancery had anciently the cuftody and ma- 


nagement of the monies and other property of ſuitors paid in by 


order of the court; but ſome of them having previous to the year 
1725, having been found greatly deficient in their accounts, the 
lords commiſſioners at that time made an order, which was alſo 
confirmed with additions by the ſucceeding chancellor in the ſame 
Apts for all monies in their hands, and all that ſhould afterwards 

paid into court, to be paid into the bank, under certain regu- 
lations mentioned in the orders. The ſtatute 12 G. 1. c. 32. 
recites and approves of theſe orders, and in addition appoints 4 
new officer, under the name of accomptant general, to have the 
ſole management of the property of the ſuitors, inſtead of the 
maſters, under the ſame regulations with reſpe& to the payment 
of it into the bank, &c. as were appointed by the orders with re- 
fpe& to the maſters; no ſalary however is appointed him, 
but he is. enjoined to be ſatisfied with the fees uſually paid the 


maſters.* | 


*In conſequence of this regulation, however, a large ſam of 


money belonging to the ſuitors having accumulated, and then ly- 


(a) It is uſual, when anew chancellor is made by a general commiſſion, to 
empower the judges, or any one or more of them, in conjunction with ſome 


of the matters in chancety, to fit ip the abſcnce of the chancellor. 


- 


hs 0- ad as... 


and | 
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that out of that ſum, 33,000]. ſhould be veſted in government 
ſecurities, and out of the intereſt, a ſalary of 650l. be paid to 
the accomptant general, 2 50l. to his firſt clerk, and 120. to his 
ſecond, and theſe ſalaries to be in lieu of all fees.* 1 


ed to be placed out in the ſame manner for raiſing ſalary for a 
third clerk, of 120/. in lieu of all fees.“ 
By /t. 5 E. 3. c. 28. a ſum not exceeding 80, oool. from the 


out of the intereſt 200l. a year to be paid to each of the eleven 
monly ee. | i | 

*By/t. 9 G. 3. c. 19. a ſum not exceeding 20, oool. from 
the ſame fund, is directed to be laid out in the ſame manner; 
and from the intereſt, an addition to be made to the ſalary of the 
accomptant general of 250l. to that of his firſt clerk 5ol. to 


oC” = | | | 

*Out of the ſame funds, by ſtatutes 14 G. 3. c. 43. 15 C. 3. 
e. 22 & 56. ſums are ordered to be raiſed for the purchaſe of 
ground, and rebuilding the offices for the accomprant general, the 
regiſter, and the fix clerks. * | | 048. 

Money in the funds, belonging to the wards of the court, 
cannot be transferred into the name of the accomptant general to 
the credit of the cauſe, until the account be taken by a maſter, 

and his report made. 1 Brown Ch. Rep. 56.“ | 


i (B. 6.) The Regiſter. 


take notice of all orders and decrees made by the court. Vide 
Fradlical Regiſter in Chancery 254. 310. 2 | 


and deliver to the parties. bid. 254, Se. 
| = ought to take the orders as the court pronounces them, 
Ibis 255. „ „ 
He ought to recite the firſt order, (if there be ſuch, ) in the 
ſubſequent one. bid. 257. | | 
If the order be out of a general rule, he ought to recite the 
reaſons for making it. Ibid. 257. | 
If the order be for a reference to arbitrators after the hearing, 
he ought to mention the opinion of the court, unleſs the court 
etherwiſe directs. lid. 260. | 


.. 7.) The Six Clerks, 


and the others are under clerks to them, Ord. per Clarendon. 


ing dormant in the bank, it was provided by ft. 12 G. 2. e. 24. 


By /t. 4 C. 3. c. 32. 500ol. out of the ſame fund, are direct- 


| fame fund, is directed to be laid out in the ſame manner; and 


maſters of chancery, of whom the accomptant general is com- 


that of his ſecond clerk 4ol. and a ſalary for a fourth clerk of 


The regiſter is an officer of note, who has many deputies, who 


Theſe orders he ought to draw up, enter in his office, ſign, .' 


The fix clerks are the only attornies to the ceurt of chancery, 


* | | Rules 
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Rules and Orders of G 110. Vid Praiice Regifter ix 
Chancery 60. 

All the proceedings, upon bill od anſwer, to the decree, 
and ſometimes after the decree, belong to their office. Vide Prac 
tical Regiſter in Chancery 60. 

Copies of the bill, anſwer, depoſiti itions, or other record, which 
belong to the ſix clerks to make, ought to contain fifteen lines 
in every ſheet, written plainly and fully. Ord. fer Cla, Rules 
and Orders of Chancery 104. Vide Practical Regi * in Chancery 
Il 
And no "IgE copy ſhall be delivered out of the alles, till 
ſigned by the fix clerk or his deputy. Ord. per Cla. Rules and 

Orders of Chancery 104. Vide Prafical Regiſter in Chancery 64. 
ME: -- 
Nor ſhall it be uſed in court, or before a maſter, Ord. per 
Cla. Rules and Orders of Chancery 104. Vide Pragical Regiſter in 
Chancery 113. 

All pleadings, commiſſons, and certificates which belong to 
them, ſhall be immediately delivered to the fix clerk, who is the 
attorney in the cauſe, or to his deputy ; nor ſhall, they before that 
be opened by any under clerk. Ord. per Cla. Rules and Orders 
of Chancery 107. 

No bill, pleading, commiſſion or decree, ſhall be carried by any 
under clerk out of the office, to be engroſſed, copied or inrolled: 
And after the ingroſſment, &. the original ſhall be remitted to 
the ſix clerk, to whoſe cuſtody it belongs. © Ord. per Cla. Ruls 


and Orders of Chancery 107. 


[A clerk in court, who lends money to a ſolicitor, cannot re- 


tain a client's papers as a pledge for it. Grey v. Cockeril, M. 1740. 


2 Athyns 114. | 
[A fix clerk is not obliged to deliver up papers till he is ſal. 
fied his fees, tho? the client has paid them to the ſolicitor, and 


he to the ſixty clerk who abſconds. Taylor v. Lewis, M. 1750 


3 Athyns 727. 
[A clerk in court has a lien on the duty recovered by him, 


which extends to collateral proceedings, as well as to decree ; 
and this ſhall not be defeated by a voluntary. releaſe from his 
client, tho” a releaſe for conſi deration ſhall defeat him. Arm, 


T. 1750, 2 Vexey 25.] 


[A ſixty clerk cannot be changed at pleaſure. Taylor v. Leu, 


M. 1750. 2 Vezey 111.] 


(B. 8.) Warden of the Feet. 


The warden of the Fleet is an officer of this court, and attends 
to receive all perſons it ſhall commit to his cuſtody. 


Vide Impriſaument, (D). 
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Le 9.) _ Officers. 


As to the examiners, ud 3 (P. 1, &c. ) 
As to the curſitors, and other officers, vide 4 Inf. 82. 


(o) The Juriadittion of the Chancery, 


(C. 1.) Ordinary, according to the Common Law. 


chancellor or keeper proceeds according to the common law. 
4 Inſt. 79. Eg. Abr. 127. 

The ftile of this court is, coram domino rege in cancellarig. 
4 Inft. 80. 210% 8 

Out of this court iſſue all original writs. 4 Inft. 80. Eg. 
Ar. 128. s 

All commi Mee. that paſs the great ſeal. 4 Inft. 80. 


7 N the chancery there are two courts ; The ordinary, where the 


Deeds are Mere inrolled. 1 Rol. 372. H. 

Statutes, Which impower the chancellor to hear and determine 
offences, intend this court. 4 Int. 81, 2 
This court holds plea upon attachment of privilege, for the 
clerks and officers of the chancery. 4 Inſt. 79; 80. 1 Rol. 371. 
fo. . : 
* an auditd guerela, or ſcire facias in the nature & an audit4 
quereli, to avoid executions of the court of chancery. 4 Inſt. 79. 

Eq. Abr. 128. 
— petitions, and monſtrans 4 droit. 4 Inft. 79. Eg. Abr. 
128. | 

In a Aire fucias to annul patents. 4 Inft. 79. 88. 2 Vent. 
344. 

In a 2 facias upon a ane in this court. 4 Int 79. 
Eg. Abr. 128. 

Upon a ſtatute ſtable, or recognizance upon the ſtatute 2 3 H.8 
22 79. 1 Nef. 391. 4 30% | 

In a ſcire facias upon letters of repriſal. 1 Ver. 56. | 

In dowments made in N 4 Inft. 79. Eg. Abr. 125 

In partitions. 4 Inſt. 79 

In traverſes of office. 2 7%. 79. Eg. Str. 128. 

In debt, or treſpaſs againſt the officers of the court. D. 
20 H. 6. 32. 6. 1 Kol. 371. J. 30. 

And in all perſonal actions for, or againſt ſuch officers and 
miniſters of the chancery. 4 Inſt. 80. Eg. Abr. 128. 

But this court does not hold plea of land. D. 20 H. 6. 32.6. 
Eg. Abr. 128. 

And therefore, where a woman ſued he a jointure in the 
chancery of Che er, a prohibition was granted. 1 Sid. 189. 

The chancellor is the ſole judge in this court. 4 Inf. 80. 
ad. Sr. Joſe Felyl, that the maſler of the rolls has a judicial 
authority in this court.“ 

The proceedings there are in Latin, Eg. Abr. 128. 4 

| ET | And 
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And are not inrolled, but remain in#lac::s, filed in the office 
of the petty bag. 4 Inſt. 80. | | 
If there be a demurrer in this court, it ſhall be determined by 
the chancellor. 4 Inſt. 80. | WS 

If iſſue be joined, the chancellor, &c. delivers the record with 
his own hand to B. R. to be there tried : But after trial, it ſhall 
be remanded, and judgment given in chancery, 4 Inſt. 80. Vide 
1 Rol. 372. I. 35. Vide Lat. 3. Videinfra. © © 

And both courts are but one for this purpoſe. 4 Inſt. 80. 

After iſſue, a wenire out of chancery, quorum quilibet habeat 4, li. 
Bratas terre, will be well. Al. 14. A 

And the wenire ſhall be awarded in chancery returnable in B. R. 
Al. 14. > | | 

If the iſſue ariſes in a county palatine, Ireland, Ec. the chan. 
cellor ought to deliver the record to B. R. and they write to the 
county palatine, Ireland, &c. to try, and return it to B. R. 
Lat. 3. R. per 3 F. Jon. 82. Vide 3 Bul. 305. | 

But the chancellor cannot write to the county palatine, . 
land, c. to try the iſſue. R. Lat. 3. EY 

Nor can he tranſmit the record to be tried in C. B. Lat. 3. 

Vet if the iſſue is to be tried by certificate, the chancellor may 

write to the biſhop, fc. Tat. 3. Vide Jon. 8 3. 
' Afﬀer iſſue tried in B. R. or in a county palatine, Ec. and 
thither returned, B. R. ſhall give judgment upon it, and it l. 
not be remanded to the chancery. Lat. 3. Eg. Abr. 128. Vids 
—_ | TE: > e# | 

So though only the tenor of the record, upon which the iſſue 

was, be removed into B. R. and a trial upon it. R. Al. 17. 
So if there be a demurrer for part, and iſſue for other part in 
chancery, the whole record ſhall be delivered' to B. R. and 
judgment there upon the demurrer, as well as upon the iſſue. 
R. 2 Sand. 23. Eg. Abr. 128. R. in Cha. Eg. Abr. 129. 

If the record be delivered by the clerk of the petty- bag, it will 
be well removed; for that may be ſaid to be propria manu of the 
chancellor, which is done by his officer. R. Mich. 1700. Eg. 
Abr 128, 9. ü 
= Upon a judgment in chancery, errors lies in B. R. 4 Inft. 80. 

V. 315. FE : | 
But the lord keeper ſaid, he would award an injunction upon 
ſuch a writ of error. 1 Ver. 131, | | | 
But a miſpleading in form there will not be prejudicial in 20) 
caſe, although it be in a matter where the court of chancery 
holds plea according to the common law. 1 Rol. 372. l. 45. 


(C. 2.) Extraordinary Juriſdiction.— Court of Equity. 


| The court of equity is not a court of record. 4 Jul. 84. 
37 H. 6. 14. 6. Telv. 227. | 


The 
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The proceeding there is by Engliſh bill. 4 Inf. 84. | 
And it has juriſdiction properly in three caſes, wiz. In 45 
matters of fraud. 1 Rol. 374. J. 10. Vide poſt, (3 F. 1. 
3 M. 1.) | | . Sd 5 
In caſe of accident. 1 Rel. 374. J. 10. Vide peſt, (Z.) 
In matters of truſt or confidence. 1 Rol. 374. /. 10. Vide poſt, 
W. I. Ms Ph ; 
| _ — does not aid contrary to a maxim in law, 
unleſs in caſe of a fraud, Ac. 1 Rol. 375. 2. R. Vide poſts 


F. 8.) | JS | 
9 Nor contrary to a ſtatute. 1 Rol. 378. S. Vide poft, 

. 7. | 5 . p 
6010 4 party was ignorant, that his act would have ſuch an 
effect inla Rol. 374. J. 21. | | 


(D) Proceſs. 


5 (D. 1.) Subpens. 


„ A PERSON who is made party defendant to a bill, tho“ 
A not ſerved with proceſs, may appear gratis, and refer it 
for impertinence. 2 Prown Ch. Rep. 279.“ . 
If a man commences a ſuit in equity, the firſt proceſs is a 
|  ſubpena, introduced in the time of R. 2. Seld. 6 Vol. 1544. 
5 Which may be returnable on a day certain, as die Jovis prox” 
5 poſt quinden Paſcbæ. | | | 
Y Or on a common return day, as die Paſche prox futur in unum 
menſem. | | 
If Eaſter be paſſed, it ſhall be die Paſche in unum menſem prox? 
futur. Vide Pradlical Regiſter in Chancery 340. | TE 
It may be returnable in the mayor's court. 1 Ver. 406. 
, Or in the chancery in Ireland ; but then no attachment. iſſues 
here for a contempt. 1 Ver. 406, 420. 


A ſubpena may be ſued before a bill filed. Ord. per Clarenden. 


. Vide Rules and Orders of Chancery 94—Cont. by the fl. 4& 5 

| Ann. 16. except to ſtay waſte, or ſuits at law. CE 

2 Ihe charge for one or two defendants is 2s. 6d. at the ſub 
pena- office; for three or more defendants 3s. | 

p Buy the . 15 H. 6. 4. A ſulpæna ſhall not be granted, till 

y ſurety found to ſatisfy the party grieved, his damages and ex- 


pences, if the matter of the bill be not made good. 
Proceſs for contempt ought to be ſued in the county, where 
the party reſides, Per Ord. 7 Car. 1. 1 Ch. R. 56. Vide Rules 
and Orders of Chancery 11. EN 
The ſulpæna ought to be ſerved before the return. 35 
4 Or before noon, or the riſing of the court on the day of the re- 
turn. Vide Practical Regiſter in Chancery 343. 
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A fubpena is well ſerved, when the plaintiff or another ſhews | 


the writ to the defendant, and leaves it with him. ' Vide Pratical 
Regiſter in Chancery 3414. 


Or leaves the label, or a note containing the day of appearance ; 


for if there are ſeveral defendants, ſuch label or note is left with 
the firſt, the writ with the laſt, Vide Practical Regifter 341, 2, 
Vide Rules and O ders in Chancery 96. | 


*But if there be but one defendant, leaving the label, and 


ſhewing the /ubpena, is not regular ſervice, the ſubpena itſelf 


ſhould be left, 3 4th. 567.* 


Or leaves ſuch writ, (but it is a doubt when he leaves only the 
label or note,) with any of the family at the houſe of the defend. 
ant. Vide Practical Regifter in Chancery 341, 2. Vide Rules and 


Orders of Chancery 96. | | : 
Or leaves it at the houſe of his uſual reſidence, or puts it in at 
the window, when the defendant abſconds. Vide Practical Re. 
giſter in Chancery 342. Vide Rules and Orders of Chancery 96. 
| By an order in the exchequer, a ſubpzna to anſwer, rejoin, or 
hear judgment, ought to be ſerved; perſonally, or left at the dwel- 
ling-houſe or reſidence of the defendant, with one of the family; 
or the writ under ſeal ſhall be ſhewn to ſuch one of the family, 
and a ticket left with him, containing the effect of the writ ; and 
in a ſubpæna to anſwer, ſhall be written in the exchequer hand 
in parchment. Vide Rules and Orders in the Exchequer 1 
Rule 1. e f 


If there are two defendants, who ſue the plaintiff in a foreign - 


court, and one of them is beyond ſea ; ſervice upon the other 

within the realm, is good for him. Ordered upon mation. Ca. 

Ch. 67. | w/e! 
[Service on an agent, formerly a partner, ordered to be good 


ſervice on a defendant abroad. Carrington v. Cantillon, P. 1722. 
a. 1095;] | | | 


When a defendant was beyond ſea, a ſulpæna ad audiendum ju- 
dicium was ſerved upon the clerk in court, by order of the court 
upon motion, 


If a man ſues a feme covert, a ſubpena ſhall go againſt the hul. 


band and wife. | 

Except where the huſband is out of the kingdom, or other ſpe- 
cial _ | | ES 

If the ſulpæna be ſhewn to the huſband, with notice that it is 
alſo againſt his wife, it is ſufficient for both, Yide Pradical Ree 
gifter in Chancery 343. h | i 

[If a mother ſecretes infants, parties, ſervice on her is ſuffici 
ent. Smith v. Marſhat, M. 1740. 2 Atkyns Jo.] | 

But ſhewing the writ, without leaving it, or the label or note, 

is not ſufficient, except where the defendant refuſes it. 
Pradlical Regiſter in Chancery 343. . 

A ſubpena for coſts muſt be ſerved upon the perſon; for the 


coſts ought to be demanded. Vide Ord. fer Cla. Rules and 
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But upon affidevit, that the perſon cannot be found, the court, 
upon motion or petition, will order a ſervice upon the clerk in 
court. Vid Ord. per Cla. Rules and Orders of Chancery 95 · 
Vide Pradlical Regiſter in Chancery 344. 5 
(If Jefendant, nor his clerk in court, nor any attending at his 
office can be found, the court may order ſervice of ſubpzna to 
hear judgment to be good, on defendant's ſolicitor tho he knows 
not where defendant is, with copy of the order at defendant's laſt 
abode Anon. T. 1750. 2 Vexey 23.] | | 
| Yer tho? the ſervice be not ſufficient for an attachment, it may 
be ſufficient for colts, if the defendant takes notice of it, and the 
plaintiff does not file his bill. Vide Practical Regiſter in Chan- 


"NON nterfeit ſubpena does not oblige. Vide Practical Regiſter 
in Chancery 17. ES 
And whoever ſerves it, if he knows it, miſbehaves himſelf, and 
an attachment goes againſt him. | | 3 
So he who ſerves a ſubpena upon a different perſon, unleſs it 
be by miſtake. 3 5 
Or miſbehaves himſelf in the ſervice. Vide Practical Regijter 
in Chancery 99. | 7 | 5 I 
Or abules, or is guilty of a contempt on him who ſerves it. 
Vide Pra&ical Regiſter in Chancery 99. | 
By ſt. 5 G. 2. c. 25. If a ny defendant, againſt whom any 
ſubpena or other proceſs ſhall iſſue, do not cauſe his appearance 
to be entered according to the rules of the court, on afhdavit to 
the ſatisfaction of the court, that ſuch defendant is beyond ſea, 
or that on enquiry at the uſual place of his abode, he could not 
be found, ſo as to be ſerved with ſuch proceſs ; and that there is 
juſt ground to ſuſpect that he is gone out of the realm, or has ab- 
ſconded, to avoid being ſerved with the proceſs, the court may 
make an order, directing ſuch defendant to appear at a certain 
day therein named ; and a copy of ſuch order ſhall within fourteen 
days after, be inſerted in the London gazette,. and publiſhed on 
ſome Sunday immediately after divine ſervice, in the pariſh church 
of the pariſh where the defendant had his uſual abode, within 30 
days next before his abſenting ; and a copy of ſuch order ſhall 
within the ſame time be poſted up in ſome public place at the 
royal exchange, in Londen, if the order be made in the chancery, 
exchequer, or dutchy-chamber of Lancaſter, at Weſtminſter ; if 
in any of the courts of equity of the counties palatine of Cheſter, 
Lancaſter, and Durham, or of the great ſeſſions in Wales, then 
at ſome public place in ſome market town within the juriſdiction 
of the court in which ſuch order is made, and neareſt to the place 
where the defendant makes his uſual abode as aforeſaid, ſuch 
place of abode being alſo within the juriſdiction of the ſaid court: 
And if the defendant do not appear within the time limited, or 
within ſuch further time as the court ſhall appoint, then on proof 
of ſuch publication, the court being ſatisfied of the truth of it, 
may order the plaintiff's bill to be taken pro confeſſo, and make 
ſuch decree as may be thought juſt ; and iſſue proceſs to compel | 
| = - WE | perform- 
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performance, either by immediate ſequeſtration of the real and 


perſonal eſtate of the party ſo abſenting, if any ſuch can be found, 
or ſuch part as may be ſufficient to ſatisfy the demand of the plain. 


tiff; or by cauſing poſſeſſion to be delivered to the plaintiff, or 
- Otherwiſe, as the nature of the caſe ſhall require: And the court 


may likewiſe order the plaintiff to be paid his demand out of the 
eſtate ſo ſequeſtered, according to the true intent and meaning of 
ſuch decree, the plaintiff giving ſecurity to abide ſuch order, touch. 
ing the reſtitution of ſuch eſtate or effects, as the court ſhall think 
proper to make concerning the ſame, on defendant's appearance, 
to defend the ſuit, and paying ſuch coſts to the plaintiff as the 
court ſhall order; but if the plaintiff refuſe to give ſuch ſecurity, 


the court ſhall order the eſtate ſequeſtered, or whereof poſſeſhon 


ſhall be decreed to be delivered, to remain under the direction of 
the court, either by appointing a receiver, or otherwiſe, till the 
appearance of the defendant, or until ſuch order ſhall be made as 
the court ſhall think juſt. /. 1.* | 
Provided that if any decree be made in purſuance of this add, 
againſt any perſon out of the realm, or abſconding at the time 
ſuch decree is pronounced, who within ſeven years after ſhall re. 


turn or become publicly viſible, he ſhall be ſerved with a copy of 


the decree, within a reaſonable time after his return or public ap- 
pearance ſhall be known to the plaintiff ; and if within ſeven years 
after the making of ſuch decree, defendant die before his retum 
or public appearance, or ſkall die in cuſtody before being ſerved 


with a copy of the decree, then his heir, in caſe of real eſtate ſe- 


queſtered, or poſſeſſion of it delivered, if ſuch heir may be found, 


or if the heir be feme.covert, infant, or aon compot mentis, the hul- 


band, guardian, or committee of ſuch heir, reſpectively; or in 
caſe of ſequeſtration or poſſeſſion delivered of — eſtate, then 
the executor, &c. ſhall be ſerved with a copy of the decree within 
a reaſonable time after it ſhall be known to the plaintiff, that the 
defendant is dead, and who his heir, &c. is. /. 4.* 

Provided that if any perſon ſerved with a copy of ſuch decree, 
do not within fix months after appear and petition to have the 


cauſe reheard, the decree ſhall ſtand abſolutely confirmed, a3 


againſt every one claiming under the defendam. /. 5.“ 
*Provided that any one ſerved, ſhall within ſix months after 
ſervice, or not being ſerved, ſhall within ſeven years after the de- 
cree, appear and petition to be heard, and pay down, or give ſe- 
curity for paying ſuch coſts as the court ſhall think e 


ſuch perſon, or his reſpective repreſentatives ſhall be admitted 


to anſwer; and all proceedings ſhall be had, as if no for- 
mer decree or proceedings had been had in the ſame cauſe. 


6. 


But defendant, &c. not appearing within ſeven years, and 


complying with the proviſions of the act, ſhall be abſolutely bar- 


red. /. 7. 


Provided that no proceedings ſhall be warranted by this act, 


enleſs it appear by afidavi, before the making of the decree, 3 
| | e 
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the defendant had been in England, within two years next before 
the /ubpena iſſued againſt him. / 8.“ 2 | | 

Nor in any court of equity, of limited juriſdiction, unleſs be- 
fore the making of the decree, it appear to the ſatis faction of the 
court, by affidavit, that defendant had reſided within ſuch limited 

juriſdiction, within one year next before the ſubpena iſſued againſt 
bim. / 9.* | | 

| ER the defendant is in a diſtant priſon, and does not ap- 

| pear, the court will not order the bill to be taken, pro confe/ſo, for 
want of an appearance without a habeas corpus, though it be ſug- 
geſted, that the demand is ſo ſmall, that it will not bear the ex- 
pence of bringing him up. 3 A/yns 690.“ $275 
Where the bill has been ordered to be taken pro confefſo, mere- 
ly putting in an anſwer, is not ſufficient to ſer aſide the order. 2 

| Brown Cb. Rep. 279.* | 

[If the miniſter of a pariſh prevent an order for defendant's. 
appearance, being publiſhed purſuant to 5 G. 2. c. 25. he may be 
indicted. Burton v. Mattons, M. 1740. 2 Atkyns 114. ] | 

If the plaintiff do not proceed in the cauſe for a year, he ought 
to have another ſubpena ad faciendum attornatum. 1 Ver. 172. 
Vide Pradiical Regiſter in Chancery 3500. | 
A ſubpena iſſues for various cauſes ; as, ad reſpondendum. Vide 

the form. Weſt. Chan. Sea. 21. Vide Pradtical Regiſter in Chan- 
cery 339. „ | | 

Ad teſlificandum at the aſſizes, or upon a commiſſion, Ec. Weſt. 
S. 34, 42, 49, Cc. Vide Practical Regiſter in Chancery 347. 

For coſts. Wet. S. 21. Vide Practical Regiſter in Chancery 344. 
Vide Rules und Orders of Chancery 95. e 
For the delivering or producing of evidences or other writings: 
Weſt. S. 44, 5. Vide Praviical Regiſter in Chancery 346. 

Ad rejungendum, or, ad audiendum judicium. Vide Prafical Re- 
gifter in Chancery 346, 349. Vide Rules and Orders of Chancery 
94, 5. . Vide Weſt. S. zo, 37- | 5 

The penalty of 100!/. in the ſubpena mentioned, is only in ter- 
rorem, and ſhall not be levied, tho the defendant does not appear. 

10 U. 7. 4, 5. SS 4. 2 8 


(D. 2.) Letter to a Peer. 


If the defendant be a peer, a ſulpæna does not go, but a letter 
from the chancellor, requiring him to take a copy of the bill, and 
to anſwer at ſuch a day. Weſt. S. 21. 2 Vent. 342. Vide Prac- 
tical Regiſter in Chancery 341. 5 | 

It gives the party ſuing it out, priority of ſuit. Price v. Ld. 
Coning by, H. 1722. Bunb. 124.] 
But if he does not anſwer upon the letter, then a ſubpæna ſhall 
iſſue. 2 Vent. 342. Vide Pradical Regiſter in Chnncery 341. 


If 


* 
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If he do not appear upon the ſubpena, then an order ſhall be 
awarded to ſhew cauſe why a ſequeſtration ſhould not g6, 2 
- Vent. 342. | | | 5 
And if no cauſe be ſhewn, a ſequeſtration goes. 2 Vent. 342. 
So by the F. 1269 13 V. 3.3. Proceſs againſt a peer, ormem- 
ber, Sc. during time of privilege, ſhall be by letter, or ſulpena, 
as uſual, and on leaving a copy of the bill at the defendant's 
houſe, or laſt place of abode, if he do not appear or anſwer, or 
perform not the order, decree, &c. a ſequeſtration of real and 
perſonal eſtate ſhall go, as in caſe of a peer before. 
But no proceſs for a cotitempt ſhall iſſue againſt a peer. 2 You, 


42. | 3 3 
And therefore an attachment does not go. Seld. 6 Rel. 1543. 
(D. 3.) Attachment. 


If the defendant does not appear at the return of the ſulhrna, 
and the bill be filed, the plaintiff, upon an idawit, poſitive and 
certain of the time and place of ſervice, and of the time of the 
return, ſhall have an attachment. Vide Practical Regiſter in Chan- 

20. | | 5 | 

If the affidavit be filed before the return of the attachment, it 
is ſufficient. 1 Ver. 172. | 

But an attachment ſhall not be prayed till the day after coſts 
day. Vide Prafical Regiſter in Chancery 8. as | 

And the affidavit ought to ſhew, that the ſervice, being within 
London, or twenty miles diſtance, was above ſour days paſt exclu- 
ſive. Vide Practical Regiſter in Chancery 20. | | 

If beyond twenty miles diſtance; that it was above eight days. 
Vide Practical Regiſter in Chancety 20. | | 

And that he — the ſubpena, or ſaw the ſerviee of it. Vid 
Practical Regiſter in Chancery 342. l | 

Or that the defendant confeſſed himſelf to have been ſeryed. 
Vide Prafical Regiſter in Chancery 342. | 
[In all cafes of commitment, there muſt be an affidavit of fer- 

vice; a recital in an order for time obtained by the offender is 
not ſufficient. Whithed v. Thiftlthwaite, H. 1747. 3 Ahn 
619.] „ | 
By an order in the excheguer, an attachment goes, if the de · 
fendant does not appear the next day after ſervice, whete the 
proceſs is returnable immediate, upon the ſecond day after, if re- 
turnable at a day certain, and upon the fourth day after, if upon 
a common return. Vide Rules and Orders in the Exchequer 2. 
7 SS ED | 

If the huſband appears, and- not his wife, an attachment goes 
againſt both. Vide Practical Regifter in Chancery 18. 343. 

The attachment requires the defendant to anſwer for the con- 
tempt, as well as to the matters objected. V. Weſt. S. 22. Vide 
Fractical Regiſter in Chancery 20. . | 


- 


And 
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And-it lies for any cantempt ; as, for not anſwering, or for an- 
ſwering inſufficiently. „ 
[If a huſband, by menaces prevails with his wife to put in an 


anſwer contrary to her belief, it is a contempt. Ex parte Halſam, 


F. 1740. 2 Althyns 50.] | | 
[Onan inſufficient further anſwer, you take up your proceſs of 


*.8 


contempt, juſt where you left off. Child v. Brabfon, M. 1750. 
2 Vezey.} | | = | 
| For refuſal to obey an order or decree. | 


| [If adefendant attends the hearing of a cauſe, and is preſent 

ö when the decree is pronounced, and does any act in contraventi- 
on to it, he is guilty of contempt, and ſhall be puniſhed for it, DEE | 
| tho' the decree is not drawn up. Skip v. Harwood, T. 1747. AC rat. 
3 Athyns 564.] | POE. | * 

Diſobedience to an injunction is a contempt, tho' it is not 
ſealed, Anon. T. 1747. 3 Ahn, 567. | 

For abuſive uſage or words, of the proceſs, or officers of the 
court. 


If upon a copy ſerved, and the writ ſhewn, the perſon ſpeaks 
with contempt, before he knows the contents, or from what court 
G it iſſued, it will be a contempt. R. Mod. Ca. 43. 
4 For the revocation of a ſubmiſſion to an award made in court by 
I conſent. 1 Ca. Ch. 185. | 
a For not performing an award made upon a reference by rule of 
court. Vide Arbitrament, (D. 1.) | | | 
1 And where the contempt is by abuſive words againſt the pro- 
9 ceſs of the court, an attachment goes without an hearing. 1 Sal. 
* If the contempt be confeſſed or proved, it ſnall be referred to 
the maſter to tax the coſts of the proſecutor ; and the party offend- 
* ing ſhall be committed till he pays them, and gives ſatis faction to 
the court for the miſdemeanor. Rules and Orders in the Exche- 
d quer 16. Rule 40. | 
But if the maſter be in doubt what report to make, he may be 
d. afterwards examined upon interrogatories. Per Cur. P. 2 Anne. 
If the contempt be by abuſive actions, the offender ſhall be com- 
1 mitted upon an affidavit, without other examination. Ord. per 
1 Cla. Rules and Orders of Chancery 116. 6 
"ns As by beating, Cc. the perſon who ſerves the proceſs. Ord. 
| fer Cla. Rules and Orders of Chancery 116.—80 in the Exchequer. 
le» | Rules and Orders in Exchequer 16. Rule 40. 1 
he If by contemptuous words, he ſhall be committed upon two 
ſe- ofidavits, without other examination. Ord. per Cla, Rules and 
on Orders of Chancery 116.-—So0.in the Exchequer. Rules and Orders 
2. in Exchequer 16. Rule 40. cl | 
| And one affidavit is faffcient to haye an attachment, upon 
es which he ſhall be diſcharged, if there be no more proof, and the. 
contempt be denied; but he ſhall not have his coſts in reſpe& of 
- tis affidavit. Ord. per Cla, Rules and Orders of Chancery 116. 


c HAN CE Rv. 
o in the Exchequer. Rules and Orders in Exchequer 16. Rul 


o. 
X {There muſt be the oaths of two perſons of contemptuous 
words, or beating a perſon ſerving proceſs, for the court to order 
commitment; on the oath of one, they will only make order to 
ſhew cauſe. Anon. T. 1745. 4 Athyns 219.] | | 

In B. R. Interrogatories ſhall be exhibited in four days, or the 
party ſhall be diſcharged. Mod. Ca. 73. S 

If the contempt be apparent, he ſhall anſwer in cuſtody. Mos. 
Ca. 73. | eg, 

Otherwiſe, upon a recognizance. Mod. Ca. 73. | 

And if he denies upon the interrogatories, he ſhall be diſchary. 


| 7/Hod I}. Ga though he may be indicted for perjury. Mod, Ca 73. 


If the defendant be taken for a contempt, he ſhall appear 4 
die in diem in the regiſter's. office to be examined upon interro. 
gatories. Vide poſt, (D. 6.) ide Pradtical Regiſter in Chancery 
101. 

And this upon motion is referred to a maſter; but it is uſually 
dane by the examiner. Vid Practical Regiſter in Chancery 
102, 3. 0 

If 4 defendant comes in gratis, he ſhall give notice of his 
appearance to the clerk on the other fide. Vide Practical Regiſter 
in Chancery 103. | ; | 

And if interrogatories are not framed within eight days, be 
| ſhall be diſcharged, with coſts to be taxed by a maſter. 

So if, being examined, there ſhall be no reference of the exz- 
mination, nor commiſſion taken on the other ſide, nor witneſſes 
examined for proof of the contempt, within a month. Vide Pra- 
tical Regiſter in Chancery 103. | | 

If the interrogatories go to matter not contained in the afidavi, 
or-order, the defendant may demur, or refuſe to anſwer to them. 
Ord. per Cla. Rules and Orders of Chancery 114. | 

And if the contempt be not proved, the defendant ſhall be di 
charged upon motion, with colts. MALE 

If the contempt be by abuſive words, &«c, he may be committed 
directly. 33 | 

[Chancery has no cognizance of a libel, unleſs it is a con- 
tempt of the court. Read v. Huggonſon, M. 1742, 2 Athy 
4609. | | 7 8 5 
Initial letters, or even figured names, if the meaning be apfa- 
rent, will not protect a libeller. Vid. 

It is no excuſe for a printer to ſay, he had no knowledge of tht 
contents of a libel. bid. | = | | 

If the printer diſcovers the perſon who brought the libel to 
him, it is a mitigation of his offence. bid. | 

There are three ſorts of contempt ; ſcandalizing the court i 
ſelf, abuſing parties concerned in cauſes here, and prejudicing 
mankind before the cauſe is heard ; thus printing a brief before 


the cauſe was heard, was deemed a contempt in capt. _— 
. e 
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caſe, as prejudicing the world with regard io the metits. bid: 


Read was ordered to be committed, and Huggonſon, already a 


priſoner, to be taken into cloſe cuſtody, for printing reflections on 
the parties in the cauſe of Roach v. Hall, tho' they ſpoke of the 
court with reſpe&. 4/Ub1d. 5 1 

lf te printer of a news · paper inſerts a paragraph, tending to 
prepoſſeſs the minds of people, as to the proceedings in this 
court, it will commit him for contempt. Anon. Caſe of Mrs. 


Farley, Printer of Briſtol Journal, for an advertiſement relating to 


Sir Robert Cann's anſwer, T. 1754. 2 Vexey 520.] 

| [On ſubmiſſion, payment of coſts, and confeſſing the author, the 
court will diſcharge him. IBid.] | | * 
[Printing an order of court, appointing a receiver, and reciting 


the material facts in the cauſe, and diſtributing it among the te- 


nants, merely to prevent their paying their rents improperly, till 
a receiver was appointed, is not a contempt, but not a practice 
to be approved. Baker v. Hart, M. 1742. 2 Athyns 488.] 


So if after appearance, he departs without examination, upon 
motion and certificate of the departure, and of the interrogatories. 


Rules and Orders of Chancery 113. Vide Practical Regiſter in 
Chancery 103. | 5 | Bo 

So, if he be found in contempt. Ord. per Cla. Rules and Or- 
ders of Chancery 113. N Bn 
| The regiſter ſhall give the certificate of the departure; the ex- 


aminer, that interrogatories are exhibited. Vide Rules and Orders 


of Chancery 113. Vide Practical Regiſter in Chancery 103. 

And he ſhall not be diſcharged, until he performs the order and 
pays the coſts ; and tho” he be cleared, he ſhall not have coſts. 
Ord. per Cla. Rules and Orders of Chancery 113. Vide Practical 
Regifter in Chancery 204. | = | | 

he maſter, upon the reference of the examination, or proof 
of the contempt before him, ſhall certify, without more, the coſts 


to be paid of either party. Ord. per Cla. Rules and Orders of 


Chancery 115. Vide Prafical Regiſter in Chancery 106. 
If the contempt be denied, or be not apparent upon the exa- 


mination, the proſecutor ſhall have a commiſſion of courſe ;- but 


the defendant ſhall have one commiſſioner, and croſs examine the 


witneſſes. Ord. per Cla, Rules and Orders of Chancery 114. 


Vide Practical Regiſter in Chancery 104. 

But he cannot examine the witneſſes, but by leave of the court 
upon ſpecial points, which the plaintiff may croſs examine. Ord, 
per Cla. Rules and Orders of Chancery 114. Vide Praviical Regiſ- 
ter in Chancery 104. — . 
IIn great contempts the court will give leave to examine wit- 
neſſes to falſify the parties examination, and to the party to exa- 
mine witneſſes to fortify his denial of the contempt. Wilkins v. 
Eden, M. 1727. Bunb. 244.) 1 | 

If the contemptors are aged, ſervants, Ec. a commiſſion ſhall 
80 into the country, at the charge of him who prays it, to 
be executed when, and where the ſix clerk, not in the cauſe, 


upon 
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upon hearing of the clerks on both ſides, ſhall appoint, Ord, ger 
Cla. Rules and Orders of Chancery 115. Fide Prafiical Regifer 
in Chancery 105. Ws | ba, "of 
An attachment, and all proceſs for contempt, ſhall be made 
out into the county where the party is reſident ; if he reſides in 
London, it ſhall be directed to the ſheriffs there. Ord. per Ch, 
Vide Rules and Orders of Chancery 112. Vide Practical Regiſter in 
Chancery 111. TS | „ 
: RR ſues any proceſs for a contempt, ought to endeayour 
the execution of it ; otherwiſe he ſhall loſe the benefit of it, and 
pay coſts. Ord. per Cla. Rules and Orders of Chancery 112, 113. 
Vide Practical Regifler in Chancery 112. . 
The court will diſcharge an attachment or other proceſs of con- 
tempt, when it iſſues irregularly, with coſts to be taxed by the fix 
clerks, without motion. Ord. per Cla. Rules and Orders of Chan- 
cery 112, 113. Vide Praftical Regiſter in Chancery 111. 
Blut the defendant ought to pay the coſts of the proceſs, which 
iſſued regularly, firſt, Ord. per Cla. Rules and Orders of Chan- 


cery 112. Vide Practical Regiſter in Chancery 111. f 
If the ſheriff do not return the attachment, a day ſhall be given 3 
for it. Vide Practical Regiſter in Chancery 110, 111, 334 
And, if he do not make a return on ſuch day, he ſhall be amer- 
ced. . Vide Practical Regiſter in Chancery 110, 111, 334. | 80 
. So, if he make a falſe return. Yide Practical Regifter in Chan- | a 
cary 334» | | : 4A 
So, in the exchequer, he ſhall be amerced 4os. if he does not 
return it by the ſealing day, upon a rule given the laſt day of the 
term. Rules and Orders in Exchequer 17. Rule 46. 
| So, if a ſheriff or under-ſheriff be ſerved with a copy of an bog 
order under the ſeal of the court; upon affidavit thereof, and a fin 
| warrant from a baron, he ſhall be in contempt. Rules and Orders R 
in Exchequer 17. Rule 44. p : 
The plaintiff pays 27. 10d. for the attachment; to the ſherif 
27. 4d. and for the return 4d. | | 
If the king dies after the arreſt upon an attachment, and then | 
the ſheriff returns cep: corpus, it will be well, and the ſubſequent 11. 
proceſs upon it regular. 1 Ver. 400. EY mat 
If the ſheriff returns cepi corpus, a meſſenger ſhall be ſent for 4 
the defendant. 1 Ver. 116, 154, 344, 400. 5 Fas 
But this is a new officer ſubordinate to the ſerjeant at arms — 8 
1 Ver. 344. fe ; z upor 
And the proper courſe, after a cept corpus returned, is a motion, * 
that the defendant enter his appearance and be examined within 


four days, otherwiſe that he may ſtand committed; for after 
cept corpus, no other proceſs of contempt iſſues, 1 Ver. 344- 

If, after an arreſt upon an attachment, and a cpi corpus returu- 
ed, the defendant eſcapes out of the kingdom, a ſerjeant at arm 
ſhall be granted, and, upon return, a ſequeſtration. 1 Ve. 


344. | & 
If the defendant appears, being perſonally ſerved, upon the 
attachment, and files his anſwer, or demurrer, the attachment 
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hall be diſcharged of courſe, on payment of 20s. coſts, or 
tender and refuſal. Ord. per Cla. But ſaid, that he ſhall not 
be diſcharged without motion or petition. Ord. per Cla. Rules 
and Orders of Chancery 113. Vide Practical Regi/ter in Chancery 
208: : 3 i | | 
Upon payment of 10s. if the ſubpetia was not ſerved upon the 
: e 
[If defendant is in cuſtody for want of anſwer, anſwers, is 
diſcharged, anſwer reported inſufficient, taken again, anſwers 
again; he ſhall be diſcharged on payment of coſts of contempt, 
without ſtaying in cuſtody till the maſter reports whether the 
anſwer is ſufficient or not. Child v. Bralfen, M. 1750. 2 YVezey.] 
And if the plaintiff ſues other proceſs, after tender of the 
coſts, the defendant ſhall be diſcharged with coſts. Ord. per Cla. 
Rules and Orders of Chantery 113. Wide Prafical Regiſter in 
_ Chancery 112 | | 5 | 
If the contempt be pardoned, the defendant may appear and 
proceed, as if there had been-no proceſs. Ca. Ch. 238. : 
If the defendant be taken on the attachment, he ſhall be bailed. 
Vide Prafical Regiſter in Chancery 110. | 
[If the ſheriff takes bail-bond for the appearance of a perſon in 
cuſtody on attachment, and delivers i to plaintiff, this is good 
cauſe on a rule why he does not bring in the body: and plaintiff 
may have a meſſenger into any county where the perſon is. 
Anon. H. 1742. 2 Athyns 507.] | . 
And the attachment may be ſuperſeded. 5 
Or, if it be itregularly obtained, it thall be diſcharged upon 
motion. | T2, Ss: | 
(If a ſolicitor has been negligent in managing his client's bu- 
ſineſs, the court may grant an attachment againſt him. Flayde 
R. Nangle, T. 1747. 3 Athyns 568.] Eh. 


(D. 4.) Attachment with Proclamation. 


If the defendant be not taken, or does not appear. upon the 
attachment, the plaintiff ſhall have an attachment with procla- 
mation. Vide Practital Regiſter in Chancery 101, 296. | 
Ihe charge to the office is 2s. 104. To the ſheriff 27. 4d. 
For the return 4d. 8 a | 
So, by order in the exchequer, if the defendant does not appear 
upon the return of the attachment. ide Rules and Orders in 
Exchequer 2. Rule 5. 5 = 

If the defendant be arreſted upon a proclamation, a commiſſion 
of rebellion, or by a ſerjeant at arms, where the firſt procels 
was not duly executed, the plaintiff ſhall pray coſts. Per Order 
7 Car. 1, 1 Ch. R. 57. Vide Rules and Orders of Chancery 12. 
Vide Practical Regiſter in Chancery 112. 7885 : 

If the defendant appear upon the proclamation, and file his 
anſwer, plea, or demurrer, he ſhall be diſcharged upon payment 
of coſts, double to the coſts upon an attachment, without motion 
and if the plaintiff afterwards proceed he ſhall pay colts. 
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If the defendant be taken, he ſhall be committed to the Fleet. 
Vide Prafical Regiſter in Chancery 101. 1 gs 


(D. 5.) Commiſſion of Rebellion. 


If the defendant be not taken, or does not appear upon the 


proclamation, the plaintiff ſhall have a commiſſion of rebellion. 
Vide the form, Weſt S. 24. Vide Practical Regiſter in Chancery gg, 
101.80 by order in the exchequer. 
the Exchequer 2. Rule 5. 19. Rule 51. 
This commiſſion flall be directed to the ſheriff. Yide Pradiical 
Regiſter in Chancery 94. | | 
Or, to ſpecial commiſhoners named by the plaintiff Yi: 
Weſt S. 23, 4. Vide Pradiical Regiſter in Chancery 94. 


If the commiſſioners permit the defendant to. eſcape, they may 


be committed till they produce him. Vide Practical Regiſler in 


Chancery 95. 

If the eſcape be with their conſent, till they pay the debt, 
Vide Practical Regiſter in Chancery 95. | 

If the defendant be reſcued, the reſcuers may be committed. 


Vide Practical Regiſter in Chancery 5. 


If 4. ſays that he is the perſon named in the writ or com. 


miſſion againſt B. by which means the commiſhoners take him, 
an attachment lies againſt him. Semb. Hard. 323. 

But, if the commiſſioners take a wrong perſon, an action lies 
againſt them for the falſe impriſonment. Hard. 323. | 
Tho? he acknowledge himſelf to be the perſon. Hard. 324. 

If the commiſſioners take the defendant they may bail him, or 
not, at their diſcretion. 1 Ch. R. 261, 2. Vide Practical Ne- 
gifter in Chancery 95, 5 f | | 

If they refuſe bail, they ought to bring him up to the court 
directly, without delay. 1 Ch. R. 262. Tide Pradical Regifta 
in Chancery 95. | | | 

[On the common proceſs of the court, the commiſſioners 
ought to take bond for defendant's appearance, but on attach- 
ment for contempt they ought not, but to have the body in court 
at the return. Jones v. Clement in ſe'. M. 1719. Bunb. ]] 

And a bailiff, who ated contrary, was committed for the con- 
tempt, and paid coſts to the defendant. 1 Ch. R. 262. | 

If the defendant be taken upon a commiſſion of rebellion, 


which iſſued regularly, the defendant ſhall have coſts. 1 Yer. 269. 


But, if an action art law be brought, an injunction goes: for 


- It Ought to be examined in chancery. R. 1 Ver. 269. 


(D. 6.) Serjeant at Arms. 


| | | | ' 
If the defendant be not taken upon the commiſſion, a ſerjeant 


at arms ſhall be ſent for him. Vide Pradlical Regiſler in Cham!) 


rot, 332. 


By an order in the exchequer, if the defendant does not appeir 
upon the return of the commillion of 1cb&llion, chere _ be 
. | | | 5 8 7 uc 


Vide Rules and Orders in 


\ 


B 


| ſuch other proceedings, as the court upon motion ſhall direct. 


Rules and Orders in Exchequer 2. Rule 5. | 

If he appears, all coſts for the contempt ſhall be paid, before 
any other proceeding on his part ſhall be allowed; as 107. for 
every perſon named 1n the attachment, for every one in the pro- 
clamation 20s. for every one in the commiſſion of rebellion 
21. 13s. 44, Vide Rules and Orders in Exchequer 2. Rule 5. 19. 


| Rule 51 


And all coſts ſhall be paid in court by the plaintiff or defen- 
dant, or their reſpective attorney, before appearance or anſwer. 
Vide Rules and Orders in Exchequer 3. Rule 5. | | 

If the ſheriff returns cep/, and the defendant is not brought 
into court, upon a rule of four days, upon motion a meſſenger 
ſhall be ſent Br the defendant. Vide Rules and Orders in Ex- 
chequer 3. Rule 5. N | | 

an order in the excheguer, upon proceſs of contempt in 
London or Middleſex, there ſhall be fix days between the tee and 
the return; in other counties within ſixty miles, ten days; in all 
others, fifteen days, if the court does not direct proceſs return- 
able immediate, V da Rules and Orders in Exchequer 3. Rule . 

If there be a debate, whether the proceſs for the contempt was 
ſerved, there may be a commiſſion Be the examining it. 2 Ga. 
Ch. 100, 5 : if 

If the defendant appears and pays coſts for his contempt, and 
afterwards is again in contempt for not making a ſufficient an- 
ſwer, the proceſs of contempt continues againſt him; but when 
he pays for all contempts, there ſhall be a deduction of ſo much 

as he paid upon the former contempts. Vide Rules and Orders in 
Exchequer 7. Rule 16. | | 

Proceſs of contempt continues, and does not begin again ze 

novo. Per Rule of North, Ca. Ch. 238. | ed, 

If the defendant be in cuſtody for his contempt he ſhall be 
brought to the court upon a habeas corpus, and charged with the 
bill; if he does not then anſwer, he ſhall be a ſecond time 
brought to the court by habeas corpus, and charged with the bill, 
or by rule of court; and if ſtill he does not anſwer, the bill ſhall 
” 7 fro confeſſo. Vide Rules and Orders in Exchequer 8. 

ule 18. . | 

By ſtat. 5 C. 2. c. 25. /. 2. if any defendan: be brought into 
court, by writ of habeas corpus, or other proceſs iſſuing out of any 
court of equity, and refuſe or negle& to enter his appearance, 
according to the rules of the court, or to appoint a clerk in court, 
or attorney of ſuch court to act in his behalf, the court may ap- 
point a clerk in court, or an attorney to enter his appearance for 
him, and ſuch proceedings may be had in the cauſe, as if the 
party had aQually appeared.“ 5 5 

Provided, that if a decree be made againſt ſuch defendant 
who ſhall be in cuſtody, or forth- coming, ſo that he may be 
ſerved with a copy of ſuch decree, then he hall be ſerved with a 
copy thereof before any proceſs ſhall be taken out to compel the 
performance thereof, , 3.“ 40 | | 

| Q 2 | | It 


— 
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If a perſon in contempt be put to anſwer upon interrogatories 


to excuſe his contempt, he ſhall be committed to the Flee, 


unleſs he gives a recognizance in 1oo/. or more (if the caſe 
requires it) to appear de dic in diem ro be examined, and not to 
depart without licenſe of the court. Rules and Orders in Exche. 


quer 15. Rule 38, 5 N 35 
If upon examination he denies the contempt, or it does not ap- 


pear; if the court, upon motion, be informed of a fact that can 


demonſtfate it, the proſecutor may examine witneſſes to it, in 
court, or by commiſſion, upon notice to the defendant or his at- 
torney, who may croſs examine them. Rules and Orders in Ex. 


chequer 15. Rule 38. 


If there be ſuch a commiſſion, the defendant ſhall have a ty | 


to appear ?till the return; and if it be not returned within 
a weck, after the day for the appearance he ſhall be diſmiſſed 
with coſts, and his recognizance he ſhall be vacated. Ruler and 
Orders in Exchequer 15. Rule 39. e | 
If the proſecutor does not exhibit interrogatories within four 
days after appearance, the defendant ſhall be diſmiſſed with coft, 
Rules and Orders in Exchequer 15. Rule 38. 
If proceſs of contempt be not executed, it will abate by the 
death of the king, and the plaintiff ſhall begin de novo. 1 Ver. zoo. 


Vide Abatement, H. 38.* 


(D. 7.) Sequeſtration. Vide poſt, ( V. 4) 


If the ſerjeant at arms cannot take the defendant, or if he 
eſcapes and perſiſts in his contempt, a ſequeſtration ſhall be 


awarded for the lands or goods of the defendant at the time df 


his contempt. Vide Prafical Regiſter in Chancery 101; 329. 
A ſequeſtration is the neceſſary p:oceſs' of the court. Ca, 
Ch. 93. Though introduced by Lord Bacon. 1 Ver. 421. 
And may be awarded againſt the lands and goods of the de 
fendant. Ca. Ch. 92. Rl rd 
But it ſhall not be granted upon petition. Ord. per Cl. 
Rules and Orders of Chancery 523. | 
[Sequeſtrators, for want of appearance, after ſeizure of ur 
oods, ought to apply to court for further directions for ſeizure: 
de e for want of anſwer, have no power to ſel], or ere! 
to remove goods ; and if they do, an attachment may go agal 
them. Deſbrow v. Crommie, M. 1729. Punb. 272.] 
If, before the ſequeſtration awarded, the defendant have cot 


veyed his land by covin, the ſequeſtration ſhall be awarded 


againſt the defendant and his aſſigns. 2 Ca. Ch. 44. 
And the perſon to whom the land is affigned, may be tak 
upon the ſequeſtration. 2 Ca. Ch. 44. 5 
So, if land be ſettled, with a power of revocation, it will be 


ſubject to the ſequeſtration. 1 Ca. Ch. 242, 
Tho' the decree was for payment of money, not for land, ard 


the ſequeſtration was for land at the time of the decree, C. U 
242. | | Ep | 


At 
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2 


A ſequeſtration binds from the time of awarding it, not of the 
execution only. 1 Ver. 58. 1 e 

If the ſuit be for land, a ſequeſtration ſhall be granted, and 
alſo an injunction for the profits, directed to the ſheriff, or other 
commiſſioners ſpecially appointed. Vide Pra&ical Regiſter in 
Chancery 329. FER | | | 

Where the ſuit was againſt a corporation for a debt due in 

| their corporate capacity, (and againſt particular perſons of the 
ſame corporation, againſt whom, upon demurrer, the bill was 
diſmiſſed,) and the corporation did not appear; upon an appeal 
to the lords in parliament from the decree for the diſmiſſion and 
the anſwer, plea and demurrer of the particular perſons, (but 
the corporation, tho ſummoned, did not appear) the lords or- 
dered, that the bill, as to the corporation, ſhould not be diſ- 
miſſed, that the court of chancery ſhould award the uſual proceſs, 
and, if needful, a diftringas, which ſhould be ſerved one month 
before the return, and if the corporation did not appear, or did 
not anſwer, that the bill ſhould be taken pro conſaſſo, and the 
court of chancery ſhould make a decree accordingly. - Ca. Ch. 
206, Vide 1 Ver. 121, 122. | | e 

[A defendant, priſoner in the country, for want of appear- 
ance to a bill of revivor, cannot on his own motion have the bill 
taken pro confaſſo againſt him, but plaintiff muſt purſue the direc- 
tions of 5 G. 2.c, 25. Anon. M. 1748. 3 Atkyns 690, ] 

If again, the defendant appears, and afterwards does not 
anſwer, and all proceſs of contempt goes ; the bill ſhall be raken 
pro confeſſo, and a decree accordingly. R. 2 Ca. Ch, 173, 237. 
Vide 1 Ver. 247. | 5 | 

[If there is a ſequeſtration ni, againſt a member of parliament 
for want of anſwer, and before it is made abſolute, anſwer comes 
in, and is excepted to, the court will enlarge him till it appears, 
whether anſwer is ſufficient or not; or elle will grant new ſe- 
queſtration niſi- Butler v. Raſbficld, T. 1751. 3 Athyns 740.] 

[If the bill be taken pro conſeſo for want of an anſwer after ap- 
pearance, the decree ſhall be mf, Semb. ſed Q, Howell v. Lord 
Conning ſby, M. 1726. Bunb. 219.] | 

[If defendant is brought up three times, and does not put in 

any anſwer, and the bill is thereupon taken pro confeſſo, he ſhall 
not be permitted afterwards to put in an anſwer. Hughes v. 

Owen, P. 1731. Bunb. 299. 2, How this agrees with Howell 

v. Ld. Conning ſby, ſupra.] | | 5 

If proceſs goes againſt one defendant to a ſequeſtrition, the 
plaintiff ſhall afterwards proceed againſt the others, tho? jointly 
concerned, without him who was ſued to a ſcqueſtration, as 
when one defendant is outlawed at common law. 2 Ca. Ch. 139. 

[If one defendant is out of the kingdom, it is io vain to take 
out proceſs, and it is the ſame thing as if proceſs had been taken 
out for want of appearance, and carried on to a ſcqueltration. 
Darwent v. Walton, H. 1742. 2 Ans 5 10. | 
| | | | If 


230 


CHANCERY. 


If after a ſequeſtration the goods are embeziled by 2 ſtranger, 
he ſhall be examined for his contempt. 2 Ca. Ch. 82. ; 
But a decree in charcery does not bind the right of the land, 


but only the perſon, if he does not obey it. 1 Rol. 373. J. 25. 


4 85 
Ti:- tore 


4 * 


4 Inft. 84. ; | 
And if the bill be againſt huſband and wife, and the wife ap- 
pears without the privity of the huſband, the bill ſhall not be taken 


pro confeſſo. 1 Ver. 247. . . 
And therefore, the court cannot impoſe a fine for non. per. 


- 


| formance of a decree. R. 4 Inſt. 84. 


Nor decree damages for not delivering poſſeſſion. R. 3 Bu, 
34- | | 3 1 
Vet there may be a decree for quieting the poſſeſſion. N. 
3 Bul. 34- ge | : : 

So a ſequeſtration in meſne proceſs determines by the death of 
the party. 1 Ver. 58. —If it be for a perſonal duty. 1 Ven 
166.—Otherwiſe, if it be after a decree. 1 Ver. 58, [Haw- 


0 


 kins v. Crook, M. 1747. 3 Athyns 594. 


So a ſequeſtration upon a bill, for a perſonal duty, does not - 
avoid the dower of the wife, tho' the ſequeſtration was before mar- 
riage. R. 1 Ver. 118. ' | | | 

So ſequeſtrators upon meſne proceſs account for the profits, 
and retain only for ſatisfa ction of the contempt. 1 Ver. 247, 8. 

[If a defendant ſtands out to a ſequeſtration for want of an- 
ſwer, and the bill is taken pro confefſo, and a decree ad computan- - 


dum, the court will not diſcharge the ſequeſtration on paying coſts 


of the contempt, but keep it on foot as a ſecurity for his appear- 
ing before the maſter. Maynard v. Pomfret, H. 1746. 3 Athm 
68.] 2 

i [The court will not make an order on a plaintiff to pay his 
ſequeſtrator's fees, who has made no return of the goods ſequel- 
tred, but has delivered them over many years before, and made 
no demand on plaintiff fince, Hawkins v. Crook, M. 1747. 
3 Atkyns 594.] — 3 | 
If plaintiff calls for account of goods ſequeſtred, the ſequel- 
trator may ſet off his fees, whatever length of time has elapſed 
without demand, provided he has made a return from time to 
time, of what he ſeized, Bid. ITN | 


(D. 8.) Injunction. 
An injunction out of chancery cannot ſuperſede the procced- 


ings of B. R. Vide 37 U. 6. 13, 14. 
And therefore, the court will give judgment, if it be prayed, 


-notwithſtanding an injunction. R. 22 Fd. 4. 37. 6. 


And if the injunction be not upon the attorney, he may pray 
it. D E4. 4. $7. 6. | 

But if a perſon, ſerved with an injunction, afterwards. proceed 
ar common law, it is a contempt to the chancery, and he will be 
committed. Semb. 22 Ed. 4. 37. Yet there it was faid per 


II er, that B. R. would grant a hubeas corpus, and — 
| | c But 
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2 But now, a court of law will take ſuch notice of an injunc- 
tion that the defendant ſhall have no advantage againſt the plain 
tiff for not proceeding within the time allowed by the rules of 
the court if the delay was occaſioned by the defendant's obtain; 
ing an injunRtion.*. = 10 | | 
Thus where the defendant moved to ſer aſide an execution 
taken out upon a judgment after a year and day without ire 
facias to revive the judgment, and it appeared that the execution 
had been prevented by an injunction out of chancery, the court 
_ diſcharged the rule with coſts. 2 Bur. 660.“ eto | 
It ſhall be ſerved in the ſame manner as a /ubpena. Vide Prac - 
tical Regiſter in Chancery 197. | 
And if, after ſervice it ſhall be diſobeyed, all proceſs for con- 
tempt iſſues, till the offender be taken and committed 2 an 
affidavit of his diſobedience. Vide Pradical Regiſter in Chancery 
217. | | | 
And when he is taken he ſhall be committed, 'till he obey, or 
give ſecurity for his obedience, and ſhall not be heard in the 
principal caſe, until he obey. Vide Prafical Regiſter in Chancery 
"BOP; | . | 
If execution be taken out, after an injunction, the party ſhall 
make reſtitution for all damage that appears to be done to the 
plaintiff by his affidavit. 1 Ver. 207, | 
No one ſhall be reſtrained by an injunction, if he be not named. 
But if it be ſerved upon the attorney, fc. and the defendant 
afterwards proceed bimſelf, he will be in contempr. | 
And, if a man diſobey an injunction, he will be in contempt, 
tho? it was not regularly obtained. 2 Ca. Ch. 20q. 
And, tho? the party would not permit him to have the writ, . 
to examine it with the copy ſerved. Seb. 2 Ca. C. 204. | 
An injunction may be by pare, to one preſent in court. Vide 
Practical Regiſter in Chancery 197. | „ | 
Or it ſhall be in writing. Vide Pradical Regiſter in Chancery 
197- | | 
After appearance, an injunction to ſtay (navigating a ſhip) 
cannot be moved but on notice. Maraſco v. Boiton, M. 1750. 
2 Vezey 112.] 1 4 
[The court will not grant an injunction aſter plea pleaded, 
üll it be argued, but it will order it to come on immediately, and 
if over- ruled, plaintiff may move at the ſame time for injunction. 


Humphreys v. Humphreys, M. 1735. 3 P. V. 395 J 


Chancery will by injunctions ſtay all proceedings at common (D 9.) 
law. Vide Praflical Reg;fler in Chancery 196. © "For Roping 
Sometimes it ſtays trial; or, after a verdict, it ſtays judg- 110 eee, 
ment; or after judgment, execution; or if execution hath been law. | 
executed; it will ſtay the money in the hands of the ſheriff. 
Vide Praftical Regijter in Chancery 201, 2. | 
After an injunction granted, the court will give leave to de- 
fendant io examine plaintiff upon interrogatories, in the common 
Jaw court, or to proceed to trial or to affirm judgment. Sim- 
mont v. Mullins, M. 1724. Bunb. 182.] | 
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[Tf an executor, defendant at law, after declaration delivered 
files a bill and obtain injunction, plaintiff at law may proceed, 
and, on plene adminiſtravit pleaded, take judgment, de Bonis 22 
tatoris cum arciderint, and then a ſcire facias, in order to an in. 
quiry of afſets. Morrice v. Hanley, M. 1732. 3 P. . 146.) 

If a bill be brought for relief againſt a note for marriage-bro. 
kage, ſupported by affidavit, the court will reſtrain the defendant 


from aſſigning or indorſmg the note, but will not preyent his 


proceeding at law. Smth v. Apykwell, T. 1747, 3 Athyns 566.] 
It ſhall be granted to ſtop proceedings at common Jaw, if the 
defendant make any delay; as, if he do not appear upon the ſub. 


| pena, but an attachment be awarded, ap injunction ſhall be grant- 


ed, till anſwer. 

So, if the defendant be beyond the ſea, or abſcond, by which 
means he cannot be ſerved. Vide Practical Regiſter in Chancery 
198. | | | 
5 if he pray time to make his anſwer. TIS 

Or, take out a dedimns pote/Iatem to take his anſwer in the 
country; and the defendant ought to take notice thereof, without 
ſervice of the injunction. 1 Ver. 25. Vide Pradical Regiſter in 
Chancery 200. TREE” | 

[If an injunction be diſſolved on the merits, or for want of 
ſhewing cauſe, and plaintiff amend bill, he ſhall not have ano- 
ther injunction on defendant's having a dedimus to take his an- 
ſwer, but he may on the merits. Anon. P. 1749. 3 Athw 
694-] is „ e | 
= in the exchequer, if there are exceptions to the anſwer, and 
a material exception is diſcovered to the court, upon motion. 


. Rules and Orders in Exchequer 16. Rule 41. 


Notice of exception's being filed muſt be given two days be- 
fore an injunction will be granted. Lord Carliſtæ v. Wymondſelh, 
in ſc. TJ. 1722. Bunb. 116. | | | 

[An injunction thall be diſſolved of courſe, without motion, 
on over-ruling exceptions. Waller v. Rufſell in ſe. M. 1718. 
Bunl. 30.] ]) a | | 
{An injunction ſhall be continued, if defendant does not ſign 
his anſwer. Ver cur. P. 172, Bunb. 251, Sed. Q, If plains 
tiff takes a copy. | . | 

The court (of excheguer) will not grant an injunction, becauſe 
the defendant has only demurred. Lamb v. Bowes, T. 1717. in 
fe. Bunb. 11] 520 : | 

[Plaintiff cannot have an injunction after plea put in, till the 
plea is diſpoſed of, and he may move to have it accelerated. 


An:n. M. 1740. 2 Athyns 113] 
© [The court granted an injunction on a dedimus to ſtay pro- 


cecdings in the -hiſhop's court. Abthorp v. Jennings in ſc. M. 
1718. Bunb. 27. TY 


c 


e 
l {And in the ſpiritual court at Richmond. Attorney-General v. 


Stiirkey, in ſe. B 1722. Bunb, 28.] 
[Where there is any thing in the nature of a truſt, the court 
will grant injunction to Ray a ſuit in the eccleſiaſtical w_ for a 
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legacy, tho? they have original juriſdiction therein. Anon. Hill. | 
4738. 1 Athyns 491. ] 


[IF a mean woman of bad character inveigles an, infant ward 
of the court to marry her, and is committed for it; tho? ſhe is af- 
terwards diſcharged, yet, till ſhe has paid the coſts of the con- 
tempt, ſhe is under the juriſdiction of the court, and it will re- 


{train her from proceeding in the ſpiritual court againſt the infant's 


guardian for alimony, and againſt the infant for reſtitution of con- 


jugal rights and alimony, and will order her to conſent to an ap- 


plication to the ſpiritual court, for the infant and guardian to be 


abſolved from excommunication on theſe accounts. Hill v. Tar- 


ner, M. 1737. 1 Atkyns 515]. 2 
And ſuch. an injunction ſhall not be reſtrained as to a proſecu- 


tion of an under-ſheriff for a contempt before. 1 Ver. 25. 


If an injunction be upon a dedimus, before detlaration, the 


plaintiff cannot declare, and ſhall not proceed againſt bail. Per 
King, 5 G. 2.17. 2h | 
If after declaration, he may proceed to judgment, and the ex- 
ecution only is ſtayed. 5 G. 2. 17. Vide 3 f. W. 146, 148. 
An injunction till anſwer, if it be not continued within fours 
teen days after anſwer made, and upon a.certificate of the regiſ- 


ter, if there be no motion for the continuance of it upon the me- 
rits of the cauſe, or the inſufficiency of the anſwer, the ſame - 
term or the firlt ſeal afterwards, ſhall be diſſolved, without mo- 


tion. he | = | 

An injunction ſhall be granted for ſtaying proceedings at law, 
till the hearing of the cauſe, when the action ſued is for an old 
debt. Vide Pradical Regiſter in Chancery 198, 202. | 


Or, the creditor and debtor are dead for a long time paſſed 


before the action commenced. ide Practical Regiſter in Chancery 
198. | „ 
If ſome bond creditors proceed at law againſt the heir at law, 
and others bring bill in equity for themſelves and the other cre- 
ditors, and obtain decree for ſale and ſatis faction, injunction will 


go againſt thoſe ſuing at law, if they have not firſt obtained judg- - 


ment. Martin v. Martin, H. 1748. 1 Verey 211.] 
[If a bankrupt, who has acquieſced under commiſſion, brings 
trover againſt the aſhgnees a year after, the court will grant injunc- 


tion till hearing. Flower v. Herbert, T. 1751. 2 Vezey 326.] 


If a jointreſs permits her ſon tenant for life in remainder, 


without waſte, to cut timber, and the remainder-man ever, knows 


and encourages it, he ſhall afterwards be injoined from ſuing for 
the treble damages and place waſted againſt the jointreſs, Aſton 
v. Aſton, H. 1749. 1 Vezey 396 | | 

IIk a bill, brought by the principal debtor, to ſtay proceedings 
at law, is diſmiſſed, his bail cannot bring another bill, taking up 
the ſame equity, unleſs for colluſion to charge the bail at ſow 


Anon. T. 1755, 2 Vezey 630.] HE h 
Injunction lies to ſtay trial in actions by a corporation for pet- 


ty cuſtoms, till anſwer, where the defence at law may ariſe out 
of the anſwer. Anon, T. 1755. 2 Vexey 620.] | 


f \ 


333 


— 


234 


i 


CHANCERY. 


So, when the defendant confeſſes that, which ſhews there wa 
no cauſe of action, by his anſwer. Vide Prafiical Regiſter in Chan- 
ocry 198. h 


Or, any record or writing ſhews it, Vide Prafical Regiſter in 
_ Chancery 198. wh: 


As, if the defendant ſues execution upon a ſtatute, contrary to 
the defeazance. | £ TOs 
If be ſues a bond, when he was the cauſe of the non-perform. 
ance of the condition, - | wed, | 
If he ſues a bond with a great penalty, where the-cauſe of the 
forfeiture was ſmall. | | 
If the cauſe of action accrued by fraud. © 
I the bond, or judgment, was obtained by fraud. h 
If the conſideration for the giving of a bond, judgment, &c. 
was never performed. 8 


IInjunction granted after bond and judgment obtained in 0. 


B. becauſe the money the bond was given for was the conſiders. 
tion of a contract for ſtock 3 this was in order not to put the par. 


ties to croſs actions. Smith v. Nottingham, in ſc". P. 1727. Bunk, 


\ 


| Where the conſideration of a bond is the ſame as the conſider- 
ation of a parol contract for ſtock, tho? the parol contract be 
merged in the bond, yet equity will grant an injunction to ſtay 
proceedings at Jaw on the bond. Aubrey v. Fitzhugh, in ſe. 
M. 1721. Bunb, 84.] 8 = 

If the daughter of the obligee takes part of the money, which 


the obligor was paying; tho' the was the wife of the obligor, but 


parted from her huſband. 1 Ch. R. 68. | 


So, when the defendant commences an action, after the bill 


exhibited, for a thing demanded in the bill. ET. 
So, if there be a ſuit depending in the ſpiritual court for the 

probate of a codicil, by which the obligation ſued is - diſcharged. 

R. Hard. 96. 8 . | 

So there ſhall be an order to ſtay proceedings againſt a defend- 

ant, who is an ambaſſador in the 3 of the king beyond ſea, 

for a year and a day, unleſs he returns ſooner. 2 Ver. 317. 


[I [The court will continue an injunction in an inſurance cauſe, 


where a commiſhon to examine is gone to America, eſpecially if 
the caſe, in its confequences, affects the merchants in general. 


| Greenv. Suaſſo, M. 1741. 2 Athyns 229. Chitty v. Selwin, 7. 


1742. 2:Athyns 359.] "ORs 

If a guardian before, paſſing his accounts, bring an action 
againſt the infant for his board, the court will continue the in- 
junction till hearing; for the court will have regard to the main- 


tenance allowed, which a jury would not. Anon. H. 174). 3 


Athyns 618. . 

But an injunction ſhall not be granted to ſtay proceedings at law 
upon a bare ſuggeſtion of the plaintiff by his bill. 
[An affidavit verifying the allegations of the bill may be read, 
to obtain injunction. Bennet v. Loggan, in ſe, H. 1748. Bunb. 
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Nor ſhall it be granted in the exchequer, but upon motion in 
oi and good N Rules and Orders in Exchequer 16. Rule 


* © Where there is a bill to eftabliſh a modus, injun tion may be 


granted, tho? plaintiff had moved for a paohibition at law, and 


permitted conſultation to go. Blacket v. Finney, T. 10 G. Salmon 
v. Rake, T. 1733. Bunb. 176.] | 


It ſhall not be granted, or difſolved upon a petition. _ Ord. per © 


Cla. Rules and Orders of Chancery 123. Vide Practical Regiſter in 
Chancery 203. | | 
Where a bill for an injunction is referred for impertinenoe 
before the time for anſwering is our, the plaintiff ſhall not, at the 
expiration of the time, move for an injunction as of courſe for 


want of an anſwer, but ſhall be in the ſame ſituation as if the time 
for anſwering were not out; in which caſe he muſt move for it 
on affidavit of circumſtances and on notice. 1 Brown Ca. Ch. 


574. 


It ſhall not be granted to ſtay, or remove a ſuit by certiorari, till 


a bond be given that the bill is ſufficient for that purpoſe, and it 
ſhall be proved within 14 days after the writ of injunction deli- 


vered. Vide Practical Regiſter in Chancery 41. 

And if not done, upon certificate of the negle& by the exami- 
ner, it ſhall be diſmiſſed with coſts, and a procedendo granted. 
Vide Practical Regiſter in Chancery 41, 2. Vide poſt, (2 O. 1.) 

[The court cannot grant an injunction in criminal proſecutions, 
but where parties have ſubmitted their right to the court, they may 
reſtrain thei by order from proceeding on an indictment, Mayor 
of York v. Pilkington, 1742. 2 Ab. 302.] | 

[If A. and B. give a joint bond to C. who dies, leaving D. his 


widow and executrix; A. dies, and D. is indebted on her own. 
account to B. who becomes bankrupt, the court will not grant in- 


junction to ſtay his aſſignees from proceeding againſt D. for her 
ſeparate debt, for there cannot be a ſet - off in this caſe. Biſbop v. 
Church, M. 1748. 3 Athyns 691.] 3 


It ſhall not be granted aſter verdict uſually, without bringing 


the money recovered into court. Vide Pradtical Regiſter in Chan- 


cery 202. | | . 
But before verdict, the money is not uſually brought into 


court. | | | 
An injunction after a verdict ſhall be delivered unto the hands 


of the chancellor himſelf, with the order upon Which it is iſſued. 
Vide Practical Regiſter in Chancery 197. WL | 

If money is brought into court, in order to have an injunction 
to a ſuit upon a bond, if it afterwards appears, that the greateſt 


part of the bond is paid, the money ſhall be re- delivered, on ſecu- 


rity to pay all that is due. Ch. R. 1. 


It ſhall not be granted to an ejectment, tho? the leſſor had five - 


verdicts againſt his title in other ejectments. Eg. R. 2. 
But though an injunction was refuſed in ſuch a caſe, on the 
ground that there was no truſt, fraud or accident to give the 
| | / court 
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court an original juriſdiction, it was afterwards granted on an ap. 


peal to the houſe of lords, Prec. in Chan, 261, 262.* 


[Tho? a mortgagee ſuing for a forecloſure is not thereby pre. 
cluded from bringing an ejectment at the ſame time, yet, if the 
account is entangled with an account of the perſonal eſtate, and 
the mortgagor will give ſecurity to redeem, the court will prant 
injunction to ſtay proceeding on the ejectment. Booth v. Booth, J. 


1742. 


2 Aik. 343. 


[The court will not grant an injunction to ſtay proceedings at 
law, till the hearing of a cauſe on a bill brought by lord of a ma. 
nor, praying that the tenants may accept of a compenſation for 
houſes he has built on the waſte; eſpecially if a bill brought by 
the defendants has been diſmiſſed on a ſuggeſtion of plaintiffs, that 


it was matter for law. Cony 
1 Aal. 285.] 1 
IThe court will not g 


ers v. Lord Aler ga venny, M. 1738. 


rant an injunction to ſtay proceedingz in 


the admiralty, on a ſuggeſtion that an acknowledgment was ob. 


tained by dureſs, and that 
3 Athyns 350. | 
The court will not make an or 


papers are deſtroyed. Anon. T. 1746. 


der in the nature of an injunc, 


tion, to ſuffer a thing pulled down as a nuiſance to be re. crected, 
till the right is determined, but will only accelerate the determin- 


ation. 


Birch v. Holt, H. 1750. 


ſnall be diſmiſſed with coſts. 


If an injunction is diſſolved on 


3 Atkyns 726.] 
If the plaintiff after an injunction does not proceed 

years, (or as Shepherd ſays for three terms, ) it ſhall not be difſoly. 

ed ex curſu. | 
IF it be obtained by 


for duck 


miſinformation, or abuſe of the court, it 


the merits, and leave given to 
take out execution for a ſum awarded due, a bill brought, award 
pleaded and allowed, another bill brought to ſtay proceedings on 
other equity (connected with the former) and injunction obtain- 
ed for want of anſwer, this injunction ſhall be diſcharged, tho 


- defendants have had much time to anſwer, for that does not waive 


the irregularity. Travers v. E. Stafford, T. 1750. 1 Vexey 19. 


[Injunction lies not to a mandamus of B. R. nor to indictment, 


information or prohibition. 


2 Verey 396.) 


*Where there has been a decree for p 
by truſtees under a will ; although the parties have not proceeded 


Ld. Montagu v. Dudman, 7. 1751. 


ayment of debts in a ſuit 


under it, a creditor ſhall be reſtrained by injunction from proceed- 


1 Brown Ca. Ch. 183.* 


ing at law againſt the executor, where the perſonal eſtate of teſta- 
tor unbequeathed is not ſufficient to pay higd 


ebts and funeral ex» 
nces. 


Where a bond is given for the enjoyment of a collateral mat- 
ter, the court will grant an injunction againſt an action at Jaw for 
the penalty, and award an iſſue of quantum damnificatus. 1 Brown 
. ĩðͤ v wo | 
Where there has been a ſuit for money received, and the de- 
has re- 
ccived 


fendant ſiles a bill for an injunction, admitting that he 
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be diſſolved. Id. 452.* | ; 
. - #*Where a man having a conſiderable demand againſt another, 


| ceived the money, he ſhall pay it into court or the injunction will 


| fraudulently combines with his debtor to conceal it, in order to in- 


duce a third perſon to conſent to a marriage between the debtor 


and his daughter, and the marriage afterwards takes place, he 


ſhall be reſtrained by injunction from proceeding againſt his origi- 
nal debror. Id. 5433 . | * | 


An injunction ſhall be granted to ſtay a ſuit, when the defendant | 
is privileged to be ſued in chancery. Vide Prafical Regiſter in 
Chancery 216. | | 
1 Ch. R. 44. | 

When the plaintiff ſues in the exchequer for the ſame cauſe, 
there ſhall be a rule that he ſhall make his election in which court 
he will proceed; if he chooſes in the excheguer, the bill in chan- 
cery ſhall be diſmiſſed ; if in ch. ncery, an. injunction goes to the 


- exchequer. 3 Ch. R. 2. 


By the common law, a prohibition went out of chanccry againſt (D. 11.) 
tenant by the curteſy, in dower, or as guardian, at the prayer of For ſtaying 
him, who had the inheritance, to inhibit waſte, and that before 


waſte committed. 2 Inſt 299, 15 | 
Sg now, an injunction ſhall be granted upon an affidavit of 


waſte committed, to inhibit any waſte to be committed by tenant 
for life, or years. Vide Prafiical Regiſter in Chancery 212, 213. 


Or, to inhibit meadow, or other paſture, not ploughed within 


twenty years, being plorghed. 1 Ch. R. 14. Ch, R. 189. 


Vide Practical Regiſter in Chancery 212. 5 | 
So, to inhibit antient incloſures being thrown down. Vide 


Practical 3 in Chancery 212. 
Ee 


Or, houſes being pulled down. 2 Ca. Ch. 32. Vide Pradical 


| Regiſier in Chancery 212. 


And it ſhall be granted alſo againſt tenant after poſſibility, c. 

if he pulls down the ſeat, Cc. 2 Ca. Ch. 32, _ 
Or, againſt him, who in reſpe& of a truſt, c. is not liable to 

an action of waſte. 2 Ca. Ch. 32. 


IIf lands are limited to A. for life, to truſtees to preſerve, Se. 


to firſt, &c. ſons of A. in tail, remainder to B. for life, to his firſt, 
Ec. ſons in tail, reverſion in fee to A. the court will grant injune- 
tion, and continue it till hearing to ſtay A. cutting timber, at the 


ſuit of B. tho he has not the immediate remainder, or at the ſuit 


of the truſtees to preſerve, c. Perrot v. Perrot, T. 1744. 3 


Auhyns 94.] 


| {If a father deviſes lands to his fon and his heirs, but if he dies 
before twenty-one without ifſue, to his daughters, and directs in 


that caſe the lands to be ſold, and the money divided among them; 
the court will grant injunction to prevent cutting timber till the 
fon is of age; for till of age, he ſhall be conſidered as truſtee of 


the inheritance for the benefit of the daughters. Robinſon v. Lit- 
tn, M. 1744. 3 Athyns 209-] | | 


[The 


5 Privilege. 
When money was lent to the defendant for a loan to the king. 
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[The court will grant injunction to reſtrain tenant for life, 
evithout impeachment of ⁊uaſie, from cutting down trees in lines or 
avenues, or ridings in a park, whether planted or growing natural. 
ly, or trees not of a proper growth to be cut. Packington's Caſe, 
P. 1745. 3 Atkyns 215.1 7 PX 

*So, alſo to reſtrain him from defacing the manſion-houſe ; and 


not only ſo, but will oblige him to put it in the ſame plight in which 


he found it. Prec. Ch. 454. * 


80, a widow tenant for life by a will, with permiſſion by 2 
codicil to cut timber during her widowhood at ſeaſonable times, 


ſhall be reſtrained by injunction, from cutting ornamental or im- 
mature timber. 1 Brown Ca. Ch. 166.“ „ 

480, if lands be deviſed to be ſold, and other lands to be pur. 
chaſed, in which A. ſhall be tenant for life without impeachment 


of waſte; the rents and proſits of the eſtates to be ſold, to be 10 


the uſe of the perſons who would be entitled to thoſe of the eſtates 


to be purchaſed : the tenant for life cannot cut down timber on 


the land to be fold. 1 Brown Ca. Ch. 159.“ 


hne court will grant injunction to ſtay waſte, at the ſuit of the 
ground-landlord againſt an under-lefſee, who holds by leaſe from 


the original leſſee. Farrant v. Lovel, H. 1750. 3 Atkyns 723. 
[Or againſt tenant for life, at the ſuit of remainder-man in fee, 
though there is an intermediate remainder. bid. | 


[Or againſt mortgagee in fee in poſſeſſion, for cutting timber, if 


be does not apply the money in ſinking principal and intereſt, 80 
againſt a mortgagee for years. bi | 

[If tenant for life, without impeachment of waſte, has cut tim- 
ber, ſo as not to leave ſufficient for repairs, the court will reſtrain 
him from cutting any more without leave of the court. Aſton . 
Aſton, T. 1749. 1 Vezey 264.] 1 

[The court will grant an injunction on a forcible entry, 
againſt commiſſioners of turnpike digging gravel in land leaſed for 
21 years, and turned into a garden, whereof plaintiff has been 3 
Fears in poſſeſſion. Hughes v. Morden's College, M. 1748. 1 
Vezey 188.] | 3 

[To reſtrain rector from cutting timber in the church-yard till 
hearing, except for repairing parſonage-houſe, out-houſes, chancel 
or pews. Starchy v. Francis, M. 1741. 2 Ahn 217. | 

But it ſhall not be granted againſt him, who has the inheritance, 

unleſs he be only a truſtee, or in ſuch like ſpecial caſe. Vide Prac- 
tical Regiſter in Chancery 212. „ 

Nor, againſt him, who has an eſtate diſpuniſhable of waſte. 
Vide Prafical Regiſter in Chancery 212.—Cont. If he pulls down 
the antient and capital houſe, Sr Per Chancellor. 2 Ca. Ch. 32. 


1 Sal. 161. 1 Ch. R. E. of Oxford 10. Vide 1 Ver. 23. 


Nor, againſt a leſſee, who had agreed to pay 20s. an acre ff! 
annum increaſe of rent, if he ploughed a meadow. 2 Ver. 119. 


Yet, if a leſſee without impeachment of waſte, about the end of 


his term, intends to cut down all the trees, &c. an injunction (ha 


20; for that is contrary to the publick good R. 1 Rol. 380. . 5. 
Z's f But 
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But no body can ſue in equity againſt a leſſee without im- 
achment of waſte, for damages for pulling down houſes, or cut- 
ting down trees. I Kren ;; FIPS | 
Altho' he avers that there was an agreement, that the party 
ſhould not commit voluntary waſte ; for there cannot be an aver- 
ment contrary to a deed. R. 1 Rol. 379. l. 40. ps, 
[In a ſpecial caſe on a particular right, the court will not grant 
injunction before anſwer. Altorney General v. Doughty, T. 1752. 
z Foy 453], 3 
[An anſwer being inſufficient, is not ground to continue in- 
junction; it muſt be excepted to, and if reported inſufficient, it 
may revive. Morris v. Ld. Berkeley, T. 1752. 2 Vezey 452. 
The court will not grant an injunction to ſtay digging mines 
where defendant claims the inheritance, till the anſwer is come in, 
or defendant in default; but if he has only a term for years, or 
life, and rhe reverſion is in plaintiff, will grant it before anſwer. 
Lowther v. Stamper, . P. 1747. 3 Atkyns 496.] , 3 
0n motion to ſtay waſte, a particular title muſt be ſhewn. 1 
Brown Ca, Ch. 57.“ | | 


[If a ſole right to a ferry appears by record, the court will *{(D. 11.) 
. 1 e e be. aa others from uſing ferry; — 1 
boats there; but there muſt be full affidavits that plaintiffs keep 283. 
up ſufficient ferry-boats, otherwiſe not. Anon. T. 1750. 1 Vexey 

6. 3 _— 

. court will grant injunction to ſtop a building in London, 
which obſtructs lights, till the right is tried at law, and order the 
ſcaffolds and boards to be pulled down; Ryder v. Bentham, J. 
1750. 1 Veney 543.) 8 HE I, 5 
[InjunRtion to ſtay building, muſt be on ſtopping ancient 
lights, for which there is preſcription, or on agreement. Morris 
v. Ld. Berkley, T. 1752. 2 Vexey 452+] | 
(If a nuſance is pulled down, the court will not give leave to 
re · erect, and quiet the poſſeſſion till the hearing. Holt's Caſe, H. 

1750. 2 Vezey 193.] | „ 
If a defendant admits he has done waſte before filing the bill, 
tho” he ſwears he has done none ſince, the court will not diſſolype 

the injunction. Anon. P. 1747. 3 Alkyns 485.] | 

[An injunction may be granted to reſtrain defendants in an in- 
formation by attorney-general at the relation, &c. from miſapply- 
ing money, on their praying a dedimus to anſwer, Attorney General 

v. Norris, M. 1728. Bunb..-258.] 3 

[To reſtrain defendant from receiving S. S. annuities, on at- 
tachment for want of anſwer. Terry v. Harriſen, M. 1730, 
Burb. 289.] | 5 

[The court will not grant an injunction to reſtrain a perſon 
from committing a common treſpaſs, but if it continues ſo long 

as to become a nuſance, it will. Coulſon v. White, H. 1743. 3 
Athyns 21.] 

[The court grants injunction to reſtrain ſuch nuſances only as 
ue ſo at law, not ſuch as fear (tho? reaſonable) deems ſuch, as 
a9 inoculating hoſpital, Anon, M. 1752. 3 {thyns 750. ] 

| | 5 . [The 
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he court will not grant injunction to (tay the uſe of a mar. 
ker, for there are —— at law by ſcire facias, or action. And 
Q. after the right eſtabliſhed at law. Anon. 752. 2 Vezey 414. 

Where defendant had a piece of water ſupplied by the ſame 
ſtream from which a mill was ſupplied, and ſometimes kept back 
the watcr, and at other times'let it in in ſuch quantities that the 
mill was overflowed, an injunction was granted to reſtrain him 
from preventing it flowing in regular quantities. 1 Brown Ch. Cy, 


574* ; | | 
(0. 12.) An injunction ſhall be granted for quieting the poſſeſſion, if the p 
For quiet, Plaintiff be ouſted of his poſſeſſion, which he had at the time of | 
ing poſſeſſi- the bill exhibited, and for three years before. 1 Ver. 156. Vid af 
on. Practical Regiſter in Chancery 214. 35 G 
And it hath been uſual to inſert, that he was in poſſeſſion at the 
time of the bill and for ſeveral years before, and that his intereſt w. 
_ not determined, and to give bonds in ten pounds for the truth a | 
OI It, | | | 4 tra 
But it ſhall not be granted, except it be of an houſe, or land, ter 
Not for rents received, c. EDS | 
Neither ſhall it be granted before the hearing of the cauſe, with- jun 
out an affidavit, that he was in poſſeſſion at the time of the bil, 
and for three years before. Vide Prafical Regiſter in Chancery 214, the 
[If a bill be filed for quieting plaintiff's poſſeſſion, on affidavit, R. 
of diſturbance, an injunction may go, before a ſubpena to anſwer [ 
is ſerved. Pearce v. Penroſe, T. 1722. Bunb. 110.] is n 
And it ſhall not extcnd to a poſſeſſion, which he claims from any 
others. . 5 e | ed i 
Nor ſhall it be granted upon the motion of a defendant, but I74 
only for him who has a bill in court, and was in poſſeſſion for U 
three years before, or after a determination of the cauſe for him ſlate, 
upon a hearing of the merits. 1 Ver. 156. for t 
Nor will Rp the defendant from proceeding at law, from in th 
making of leaſes, diſtraining for rent, c. Vide Pradbicul Regiſter Mali 
in Chancery 215. : | 1 
And if the plaintiff delays his ſuit, it ſhall be diſſolved. Vid letter 
Practical Regiſter in Chancery 215. 355 letter 
[A perpetual injunction was decreed after two trials at bar in 2 Aik 
favour of plaintiff. V. B. This practice was introduced, that the 80 
right might be quieted in ejectments, (where at law the panty is preten 
always at liberty to bring a new one) as it was in real actions, [T. 
where the verdict was final. Leighton v. Leighton, M. 7 G. öh. from | 
404-] it os | on ul [ta 
[A perpetual injunction was granted after five ejectments, three | 
nonſuits and two verdicts, and two bills in equity diſmiſſed. Bare 
foot v. Fry, II. 1723. Bunb. 158.] . | 
If there have been ſuits in this court relating to a will of per- 
ſonal and real eſtate, and all parties have admitted the will and Þ i 
probate, and decrees thereupon made, *his court will grant perpe * 
tual injunction to ſtay proceedings in the prerogative court, for Flay 
controverting the will by a party to the ſuit in this court. Sh upag x 


field v. Dutcheſs of Buckinghamſhire, M. 1739. 1 Atkyns f F 


i 
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FTho' the court will decree ſpecific performance of agreement; 
to ſettle boundaries of lands in America, yet it will not decree 


quiet enjoyment of them, which would occaſion continual appli- 


cations to this court for contempts, &:c; and this ought to be to 
the proper juriſdiction. Fenn v. Lord Baltimore, P. 1750. 1 
Vezey 444. | | | 


An injunRtion ſhall be granted to inhibit the defendant from (p. ,., 
printing books of common law, the ſole privilege of which by pa- For ftaying 
rent is granted to the plaintiff, if the defendant be in contempt printing, 
for not anſwering. 2 Ca. Ch. 67, 76, 93. Vide Trade, (B.) * 
[An injunction may be continued after the anſwer come in, on 
affidavits of the prejudice that would accrue on diſſolving it. 

Gibbs v. Cole, P. 1734. 3 P. V. 255.) e | 

But an injunction to inhibit a ſhip trading to the Faft-Indies 
was denied, tho' the owners were in contempt for not anſwering 
a bill by the Ea India company, who have by patent the ſole 
trade there. 2 Ca. Ch, 165. Denied till the validity of the pa- 
tent was tried. 1 Ver. 127. 8 

So if the right be not ſettled, the court will not grant an in- 
junction to the printing, before a trial. 1 Ver. 120, 275, 6. 

An injunction was granted to inhibit the probate of a vill for 
the perſonal eſtate, after a verdict, which had found it no will. 
R. Cu. Ch. 80. | e 

(The ff. 8 G. 2. c. 13. for encouragement of engtaving, c. 
is not confined to works of invention or hiftory, but extends to 
any new print; as a print of a building, prints of plants repreſent- _ 
ed in a different manner than hitherto, Blackwell v. Harper, M. 


1740. 2 Athyns 93.] 


{ Books colourably ſhortened, and where quotations are tran- 
ſlated, are within the 8 Ann. c. 19. but fair abridgments are not; 
for the invention, learning and judgment of the author are ſhewri 
in them. Eyler v. Wilcox, H. 1740. 2 Athyns 141.]- Hell v. 
Walker, 1 Brown, Ca. Ch. 451.“ £ = | 

[Che court will grant an injunction for a collection of familiar 
letters, as well as other books. There is a diſtinction between 
letters wrote by a perſon, and wrote to him. Pype v. Curl, T. 1741: 
2 Aikyns 342. ] | „ FT 

[So tho' the book has been pitated and printed in Ireland, and 
pretended to be only re- printed here. 1bid.] | | 

[The court will not grant injunction to reſtrain one tradeſman 
from uſing another's mark, (as a card-maker from uſing the Mes 
aul ltamp. Blanchard v. Hill, M. 1741. 2 Au 484] 


(E) Vill in Chancery, 
(E. 1.) When it ſhall be filed. 


F the defendant appears at the return of the proceſs, (of be- 
tore noon, or the riſing of lie court upon the day after coſts 
day, or when the ptoceſs is returnable the laſt return in term, 
upan the ſirſt return in the next term, ) and the bill be not then 


Vor. II. 1 filed, 


| 
U 
| 
| 
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files, the defendant after entring his appearance, upon the da day 


fendant ſhall be diſcharged with coſts to be taxed by a maſter, 
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after the return (if the ſubpzna be returnable at a day dertain, if 
at the common day of return, then upon the day after the quarts - 
die poſt) by his attorney ſhall give a rule for colts. And now by 
the /. 4 U 5 Ann. 16. bills mal be filed before any ſubpens, un- 
leſs it be to ſtay waſte or a ſuit at law. 

And if the bill be not filed before noon the next day, the de- 


Vide Practical Regiſter in Chancery 26, 27. 
It ought to be filed with the fix clerk, and before that, it is not 


of record. Ord. fer Cla. Rules and Orders of Chancery 94. Vide 
Pratical Regiſter in Chancery 28. 


It ſhall be dated upon the day when it comes into the office f 
Ord. per Cla. Rules and Orders of Chancery 93. Vide Pradica 2 
Regiſter in Chancery 27. 

So by order in the excheguer; and it ſhall be ſgned by the at- ſe 
torney. Vide Rules and Orders in Exchequer 2. Rule 3. 3 

No fix clerk ſhall antedate any bill. Ord. per Cla. Ruler ard 
Orders of Chancery 94. Vide Prafiical Regiſter in Chancery 27. thi 
Nor ſhall any under-clerk keep it, without delivering it to the dif 
ſix clerk, or his deputy in his abſence, to be filed. Ord. per Cl. Ou, 

| = — Orders of Chancery 94. Vide Prafiical Regiſter t in Chan- 3 
| hos 

"Mw ſhall make any copy of the bill, or other pleading, till it 3 
be filed. Ord. per Cla. Rules and Orders of Rs, 104 Vide * 0 
Practical Regifler in Chancery 28. on 

If there be a certiorari bill againſt the oltineil | in an inferior but 
court, becauſe the witneſſes are out of the juriſdiction, and for tho 
other matters, a procedendb ſhall not go; for the plaintiff in the for 
inferior court might have filed his bill in this. R. Ca, Ch. 31. i 

No bill ſhall be received, unleſs under the hand of counſel. brou 
Ord. per Cla. Vide Pradiical Regiſter in Chancery 25. aſſilt 
If his hand be counterfeited, the bill ſhall be diſmiſſed. Vide on i 
Practical Regiſter in Chancery 25. Fack 

Counſel ſhall not ſign any bill, unleſs it be written or peruſed U 
by him, before the ingroſſment, and for his ſecurity, he will do objed 
well if he ſigns the paper-draught. Org. per Cla. Rules and Or- [A 


ders of Chancery 93. Vide Practical Regiſter in Chancery 25. it is 
In the exchequer no bill ſhall be accepted, unleſs fi nd by the 
plaintiff*s attorney, and allowed by a baron, except upon a ſuit 
by * attorney general. Vide Rules and Orders i in the Exchequer 2. 
Rule 3. 
No bill, founded upon the loſs of a deed or writing, Gx. ſhall 
be received in chancery, without an affidavit, that the deed, E. is 
loſt ; for this loſs intitles the court to juriſdiction, for otherwiſe 
the plaintiff might have a remedy at law. N. Ca. Ch. 231. vie. 
when the plaintiff prays not only a diſcovery, but allo relief 
upon the deed. R. Ca. Ch, 11. But if he does not. pray 
relief, an 3 is not neceſſuty. 1 Jer. 180, 247, 310. 
3 A.. 17 Te 


And 
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And' there is no need of an affidavit, where the loſs of the deed 

is not that, which intitles the court to juriſdiction, Ca. Ch. 231. 

a Id. H i a, 2 55 1 
Nor where the plaintiff only prays the diſcovery of a deed, or 

the producing it at a trial. R. Ca. Ch. 11. 2 Mod. 173. 


ö (E. 2.) The Matter of the Bill. 


Duis, quid, coram quo, jure petatur, et a quo 
Ree compgſitus quiſque libellus habet. 


If all proper perſons are not made parties to the bill, any other (k. 2. 
ſhall be added upon motion- Vile Pradtical Regiſter in Chancery Muſt have 
29, 263. f "> . 2 proper par- 

The king may ſue there for equity: or the chancellor him- ties Ke. 
ſelf; but he al not make a decree in his own cauſe. R. 1 Rol, 
All concerned in the demand ought to be made parties ; and 
therefore, if there be a bill againſt the executor of one obligor for 
diſcovery of aſſets, all the obligors ſhall be joined ; for the charge 
ought to be equal. 2 Vent. 348. 5 JI 

But in a bill againſt an executor, either by the creditors or 
legatees, it is not neceſſary io make the reſiduary legatee a party. 

I Brown, Ch. Rep. 303.“ ES Ht ag 
An objection for want of parties, ought, regularly to be made 
on opening the proceedings; and before the merits are diſcloſed : 
but it frequently happens, that after a cauſe is pain — and even 
thoroughly heard, yet the court is compelled. to let it ſtand over, 
for want of parties. 3 Aulynt 111.* e 
IIf a debt is joint and ſeveral, each of the debtors muſt be 
brought before the court, becauſe they are intitled to each other's 
aſſiltance in taking the account, and likewiſe to contribution; ſo 
on ſpecialty, heir and executor both muſt be parties. Madox v. 

Jaclſon, H. 1746. 3 Aikyns 406.] | . 

But if there are principal and ſureties, the principal cannot 
object that the ſureties are not parties. lid.] | 

(Aud if bill is brought againſt principal and one ſurety, and 
it is admitted the other is dead inſolvent, and no part of the debt 
paid, his repreſentatives need not be parties. Ihid.] | 

[On an information by attorney-general, at the relation, Cc. 
proceedings .ſhall not be ſtopr, becauſe it is brought without the 
privity of one of the . reJators ; but he may have his name ſtruck 
out. Attorney-General v. Norris, M. 1728. Bunb. 258.] 

The attorney-general need not be a party to a ſuit relating to 
a private charity, ſuch as a voluntary ſociety to provide for the 
members and their widows, by weekly contribution. Auen. T. 
1745. 3 Athyns 277. | | 1 go 

If the ſuit be by one ſurety againſt another, for contribution, 
ſuppoſing that A. another ſurety is dead inſolvent, the executor of 
A. ought to be a party. R. Ch. R. 15, 


In a bill by the ſurety for an accountant of the exciſe to be 
telieved againſt a ſcire facias on his bond, the commiſſioners of 
5 'N | excile 
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exciſe mult be parties. Makepeace v. Meedler and the Attogney-Gi. 


neral. M. 1730. Bunb. 291.) | 

[If there are two leſſees, and one brings bill for apportionment 
of rent, the other lefſee mult join as plaintiff, or be made defend. 
ant, or the bill will be diſmiſſed with coſts. Stafford v. City of 
London. Str. 95.) * © ee e 

If the ſuit be by order of the veſtry, all of the veſtry ſhall be 
parties. Hard. 333. . | 

If there be a covenant by a patentee to pay a rent to B. and 
the right of B. to the payment be dubious, in a bill by B. the 
attorney-general ought to be a party. Hard. 181. 

Otherwiſe, if the covenant be in affirmance of a prior right of 
B. R. Hard. 181. 5 N 


If the ſuit be for a lunatick, the committees, as well as the lu 


natick, ſhall be parties. R. Ca. Ch. 19. 

If the ſuit be by the aſſignee of a legacy, the executor ought 
to be a party; and it is not ſufficient to ſay, that he conſented. 
R. Ca. Ch. 277. | | EY | 

So generally a lunatick, as well as the committees, ſhall be a 
party. Ca. Ch. 113. in marg. Where the ſuit is for his beneſt; 


as to inforce an agreement made when he was compos, R. Ca. 


Ch. 153. 25 

Or the attorney- general. CB. R. 135. 5 

Otherwiſe, if it be to avoid an act done by himſelf; for he can- 
not diſable himſelf, Semb. Ca. Ch. 113, 153. 55 | 

So an ideot need not be made a party. Ca. Ch. 153. 

If the bill be for an account againſt a truſtee, all the cœſtuy que 
truſts ought to be plaintiffs. R. upon a Plea, 1 Ver. 110, 

[If it appears by the anſwer that the coſy que truſt is not made 
a party, the bill ſhall be diſmiſſed. Y/hi/iker v. Webb, in Sc M. 
1719. Bunb. 53.] 9 


[The owner of the inheritance muſt be made party to a bill 


to eſtabliſh a cuſtom. . Sp-ndler v. Potter, M. 1724. Bunb. 181.] 
[In a bill for tithes by lay impropriator, a perſon intitled to a 
portion of tithes of part of the lands, or who has a grant fromthe 
crown of part of the lands, ard the tithes thereof, prior to the 
grant of the rectory, mult be party; even though he is be. 
fore the court as paity in a croſs-bill, praying exemption as to 
other lands. Hooper v. Lethbridge, M. 1730. Bunb. 291.} 
*If an engineer be employed by commiſſioners under an act of 
parliament to conduct a navigation, a bill fiked againſt thoſe com- 
miſſioners who have figned any of the orders, is ſufficient, the 
others need not be made parties. 1 Brown, Ch. Rep. 101.* 
So if a tradeſman be employed by the committee of a voſun- 
tary ſociety, a bill againſt the committee is ſufficient without ma- 
king the other members parties. Id. 1bid.* | 
If it be for relief againſt an aſſignment of a buil-bond by the 
ſheriff, the plaintift in the action ought to be a party. 1 Fer. 
$7. © | ER een. | 


But 


tants 1 
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But if a man articles for the purchaſe of land, in his own 
name, and as for himſelf, tho” it was in truft for another, in a 


bill for performance of the articles, the cy que truſt need not 


be a party. Per Cowper, H. 4 Anne, between Bateman and 


 Wiadeock. ; 
If an anceſtor has agreed for purchaſe of particular lands, and 


dies before it is compleated, and heir at law brings bill againſt | 


deviſces who claim under anceſtor's will made before the pur- 
chaſe ; the vendor muſt be a party if his title is doubtful, other- 
wiſe if it is clear. Green v. Smith, M. 1738. 1 Atkyns 572.] 

[A mortgagee who has aſſigned without the mortgagor's join- 


ing, need not be made a party in a ſuit to redeem. Hill v. Adams, | 


P. 740. 2 Athyns 39. ] - 
*Where there are three mortgagees, joint-tenants, one cannot 
bring a bill to forecloſe, without making the others parties. I 


Brown, Ch. Rep. 368.* . 


Where the ſecond mortgagee brings a bill to redeem againſt 


the firſt mortgagee, the mortgagor or his heir muſt be a party 
and if the mortgagor be dead, and his heir abroad, the court 
cannot proceed. 2 Brown, Ch. Rep. 276.* 5 | 

[If a mortgagee who has a plain redeemable intereſt, makes 


ſeveral conveyances in truſt to intangle affairs, it is not neceſſary, 


to make all the perſons who have an intereſt parties. Tales v. 
Hambly, M. 1741. 2 Athyns 237-] 


[But where the redemption depends on equitable circumſtances, 


and the mortgagee in fee has made an abſolute conveyance, with 
limitations and remainders over, the firſt tenant in tail muſt be a 
party. bid. | 


['The heir at law need not be made a party to a bill brought 


by a deviſee to redeem a mortgage, unleſs he claims to have 
the will eſtahliſned. Lewis v. Wangle, T. 1752. 2 Vezey 


Y 


ſeveral branches of a family, it is neceſſary to make the firlt in- 
titled to the inheritance a party, if in being. Finch v. Finch, M. 
1752. 2 Vezey 491.] 3 5 

If tenant in tail brings bill againſt tenant for life and truſtees, 


19 oblige them to make ſettlement purſuant to a will, and it ap- 


pears that plaintiff has covenanted to grant annuities out of ſuch 


lands as ſhall come to him after his father's death, theſe-annui- 


tants mult be parties. Pigſent v. Pinſent, M. 21 C. 2. 1 Wulf. 179. 
3 Athyns 5 71.“ | | | | ” 
[The tenants of two manors granted in tail in recome 


pence of ſervices, reverſion to the crown, need not be made 


parties to a ſuit to ſettle the boundaries; ſo neither the 
planters, to a ſuit to ſettle the boundaries between two 


Provinces in America. Penn v. La. Ballimore, P. 1750. 1 Vexey 


444. | | 


(If 


To a bill for execution of a truſt, by ſettling an eſtate on the 


3 
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(If plaintiff at hearing waves the relief he prays againſt a parti 
cular perſon, that perſon's not being a party is of no weight, 
 Panulet v. Biſhop of Lincoln, P. 1742. 2 Atkyns 296.] | 

On a bill for an account of fees to eſtabliſh a right, all perſons 
who have any ptetence to a right, muſt be before the court, for 
all will be bound by a decree ; tho? at law a judgment for fees 
does not bind a third perſon. 7bid.] t 
Ill you draw the juriſdiction out of a court of law, you muſt 
have all parties before the court who are neceſſary to make the 
determination compleat, and to quiet the poſſeſſion ; therefore if 
leſſee brings a bill to have an obſtruction to his way removed, 
and to be quieted in poſſeſſion, the leſſor owner of the inheritanet 
—_ before the court. Poore v. Clark, H. 1742, 2 Athw 

15. By 3 | 
. [If A. is appointed executor till B. comes of age, who is then 
to be executor. A. muſt be made a party to a bill brought after 
B. is of age, for a demand on the whole eſtate of teſtator, unlek 
B. has received the whole from A. on an account tated. Glaſer, 
Oxenham, H. 1740. 2 Athyns 121.] „ 

[A perſon who acts miniſterially only, cannot be the ſole de. 
fendant (as the treaſurer of the commiſſioners for building the 30 
churches, but rather the commiſſioners only. Vernen v. Blackerly, 
H. 1740. 2 Atkyns 144. | | | 

[ The repreſentatives of the undertakers for briefs, who are dead, 
need not be brought before the court; for they are each anſwer- 
able, the one for the other, and are to be conſidered as one body, 
Ex parte Angel, P. 1741. 2 Atkyns 162.] | 

[Where the whole equitable intereſt is aſſigned over, it is not 
neceſſary in every caſe to make a perſon who has the legal 
—_ a party. Brace v. Harrington, M. 1741. 2 Ahn 
237. 3 
{But if an obligee aſſigns a bond, and the aflignee* after twenty. 
two years ſilence brings a bill, the repreſentative of the oblige: 
ſhould be a party. Lid.) | | 3 

If the bill be for a term, or perſonal duty, againſt an executor 
in truſt, the ce//uy que truſt, or the reſiduary legatee, need not be 
a party. 1 Ver. 261. . | 5 
IA bond. creditor may bring a bill againſt an executor for diſcs 

rery of aſſets, and for ſatisfaction, without making all other 
bond or ſuperior creditors parties; for the court only decrees ® 
account, and the executor may ſet forth the debts. Anon. . 

1747. 3 Athm 572] WES 

llt is not neceſſary to make creditors parties to a ſuit for a leg 
cy, the executer is ſufficient, Peaceck v. Monk, M. 1748. 
Fezey 127.] OS, 5 8 85 „ 
III bill is brought by a pawnee for an account and delivery df 
jewels, the pawner need not be à party. Saville v. Tankred, J 
1748. 1 Yezey 101.] | | puny | 

[If huſband tenant for life, remainder io his wife for life 
brings bill to know if certain lands are included in the * 
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the wife muſt be party. Herring v. Toe, H. 1737. 1 Athyns 
05 by an heir, for diſcovery of the money of 4. with which 


2 truſtee purchaſed an eſtate, the executor of A. need not be a 


party. R. Ch. R. 4. 5 


[If creditors bring bill to compel the ſale of lands deviſed to | 


pay debts, the heir ſhould be a party; but if the lands have been 
long enjoyed under the will, a ſale may be decreed, tho? he 1s nor. 
Harris v. Ingledew, H. 1730. 3 P. V. I.] 


If the truſt to pay debts is created by deed, the heir need 


not be a party unleſs he is to have the ſurplus. Ibid.] 


Where a truſtee has aſſigned his truſt, in a bill: by cefuy gue 


iruft, againſt the truſtee, the aſſignee muſt be a party, as the de- 
cree ſhould be firſt againſt him, and the truſtee to ſtand as a ſecu- 
rity. 2 Brown Ch. R. 225.* | N as 

for ſome reaſon cannot be applied to that charity, and an informa- 
tion is brought to apply it to ſome other charity analogous to that 
mentioned in the will, and if there be a reſiduary gift to truſtees 


for other charitable uſes, the truſtees and the heir, though he be 


diſinherited, muſt be parties. 2 Brown Ch. Rep. 495.“ 
[The heir at law muſt be made a party to a bill *by creditors* 
on the ſtatute of fraudulent deviſes, 3 W. & M. c. 13. War- 
ren v. Stacuell, H. 1740. 2 Atkyns 125. | | 
{In a bill for account of perſonal eſtate, it is not ſufficient 
that the perſon who has a right co adminiſter is a party, he muſt 
have taken out adminiſtration. Humphreys v. Humphreys, II. 
1734. 3 P. V. 349. Contra in Cleland v. Cleland, Pr. in Chan, 
6 | | 1 


{If plaintiff after bill filed takes out adminiſtration, it may be 
_— by way of amendment, as well as by way of ſupplement. 
Ihid.] | | 


to take care of the child and do it juſtice, and it dies inteſtate 


without wife or iſſue; the executors may ſue for the teſtator's 


perſonal eſtate, without making the attorney general,. or the ad- 


miniſtrator of the baſtard, parties. Fones v. Goodehild, H. 1729. | 


3 P. M, 32,] = 

Counſel] ſhall take care chat the bill be brief and ſuceinct, re- 
citing only the material part of writings, without tranſcribing 
them in bæc verba, or uſing unneceffary traverſes, prolix imperti- 
nence, or multiplicity of words, Ord. per Cla. Rules and Orders 
of Chancery 93. | | 

The ſuggeſtion, that the plaintiff has no remedy at law, is uſu» 
ally inſerted, but not neceflary. 


{If a bill is brought for an account of fees, Ge. and to 


: eſtabliſh a right, it is not enough to ſay the right veſted in 
plaintiff, he muſt ſhew how. Lord Digly v. Meech, P. 1725. 
Bunb, 195. e | | 94 


Ie 


Where money is given by will to be applied to a charity, but 


[If perſonal eſtate is given to a baſtard, and executors are made 
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If a bill be in the disjunctive, as that A. was ſeiſed for life, a 


in tail, &c. the defendant may take it either way, and a bar tu F 
the eſtate tail is a good plea. 1 Ver. 2199. | 
If the bill contains matter criminal or ſcandalous, it ſhall be 4 
expunged upon a reference to a maſter, and the counſel ſhall pay | 
coſts to the party grieved, before he ſhall be heard in court. Org © 
per Cla. Rules and Orders of Chancery 93, 4. Vide Practical Re. 10 
giller in Chancery 25. | . 4 
But if the maſter report the bill not ſcandalous, he who pro. | 
cured the reference ſhall pay coſts. Ord. per Cla. Rules and hi 
I, Orders in Chancery 94. Vide Practical Regiſter in Chancery 25. rh 
[If a bilhis ſcandalous it is alfo impertinent ; but it may be im- ar 
pertinent without being ſcandalous : and nothing relevant is ei. H 
ther; otherwiſe charges of fraud would be ſcandalaus. Fenbou- | 
let v. Paſſavant, T. 1750. 2 Vezey 24. 8 | by 
None ſhall be made a defendant merely to pray coſts againſt an 
him; as if A. purchaſes a ſailor's prize money, and aſſigus to B, de 
and the ſale is ſet aſide for fraud. A. cannot be made a party. up 
Taylor v. Rochfort, P. 1751. 2 Vexey 281. 1 | ple 
[Praying general relief is ſufficient, Cook v. Martyn, P. 1737. pat 
2 Athyns 2.] ow | 
{Where general relief is prayed in one part of the bill, and ne 
particular relief in another, it muſt ſtand over to be amended, the 
paying coſts of the day. Semb. if the particular relief is impro- tal 
per. Ibid.] | 4158-4 hez 
[If a bill prays general relief, you may at the bar pray parti- Jos 
cular relief agreeable to the caſe made in the bill, but not intirely | 
different from ſuch caſe ; as if the bill is brought for a rent- a b 
charge iſſuing out of land, you cannot drop that, and inſiſt on 4 t 
the land itſelf. Grimes v. French, H. 1740. 2 Atkyns 141.] ple: 
[If a bill prays relief generally, the court may thereupon make int 
a decree for relief in a particular manner: As if the bill be for a ] 
marriage portion, and general relief prayed ; if it appears that a coſt 
ſine was intended for tlie ſecurity of the portion, the court, with- def 
out its being prayed, may decree, that a fine ſhall be levied. R. 4 
2Med 9h] - - 8 = Ca. 
Iltis not irregular for a bill to have two different aſpects, that [ 
if one fails, the other may anſwer the purpoſe for which it is cant 
brought. Bennet v. Vade, T. 1742. 2 Athyns 324.] have 
Iwo bills. may be filed upon one ſubpena againſt the ſame de- 14 
fendant. Vide Practical Revifler in Chancery 26. ES 
But if the two bills are for the ſame cauſe, and ſo reported upon 
2 a reference, one of them ſhall be diſmiſſed with eoſts. Yide Prac- 
* 6. Regifter in Chancery 26. r F 
If a bill is brought by ſome creditors in behalf of themſelves. { 
and others, and another bill by other creditors for the ſame pur- exec 
poſes, the court will ſuſfer both to proceed. In the matter ot 6 
Price, M. 1747. 3 Athyns 602. | OT It 
{A man may bring bill Yn the name of his aſſignor, and another plain 
in his own name, and the court will not ſtop proceedings in ei Chan 
ther. Gage v. Ld. Stagurd, T. 1750. 1 Vency 544.] If 
| ; ns, | | marr 
| Vide 


But 


* 


in the original bill need not be parties. [bid.] 


Vide Fradical Regiſter in Chancery 47. 
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*Bot that bill in which he does not prevail will ultimately ba 
diſmiſſed with coſts ; and that is the proper remedy. Id. 546.* 
After anſwer, the plaintiff may diſmiſs his own bill with 207, 
coſts. Dub, 1 Ver. 116, Cr k 
CAſter anſwer, plaintiff may always amend on payment of 205, 
colts ; tho' Hardwicke C. ſaid he would conſider ſome way how | 
to make defendant a more adequate compenſation after a long 
anſwer. Deggs v. Colebrooke, H. 1738, 1 Atkyns 396.] 
| [Afﬀer publication plaintiff cannot amend, without withdrawing 
his replication. Anon. H. 1738. 1 Athyns 51.] 


Matter ſubſequent to the original bill cannot come by way of 


amendment, but by way of ſupplemental bill. Brown v. Hidgen, 
H. 1736. 1 Atkyns 291.] Wye | | 
III bill is brought charging forgery in a leaſe, and mentioning 
by way of inducement fraud in truſtees who are not made parties, 
and relief prayed againſt the forgery only; and there has been a 
decretal order, and a trial of the forgery ; the cauſe coming on 
upon the equity reſerved ſhall ſtand over, and plaintiff bring ſup- 
plemental bill, charging the fraud, and making the truſtee 


parties. Jones v. Jonet, T. 1744. 3 dihyns 110.] _ | 


[A ſupplemental bill, properly ſa called, is a bill brought for 
new matter ſince the original filed, and before the hearing, and 
the defendants in the original muſt be parties to the ſupplemen+ 
tal; but if the objection for want of parties is not made at the 
hearing, it cannot be made when the cauſe comes on again. 
Tones v. Jones, P. 1745. 3 Athyns 217.] 8 | 

[After an account decreed, if during the account a party die, 
a bill to bring the deviſee of ſuch party, or other formal party (as 
4 truſtee) before the court, is not a 13 bill, but a ſup- 
plemental bill in the nature of a bill of reyivor, and the defendants 

But now by the ſt. 4 & 5 Ann. 16. the plaintiff ſhali pay full 
coſts to be taxed by a maſter, if he diſmiſs his own bill, or the 
defendant diſmiſs it for want of proſecution, | 

And after a decree the plaintiff cannot diſmiſs his bill. R. 
Ca. Ch. 40. 5 | | amet 

[A bill brought far diſcovery merely, and praying no relief, 
cannot be diſmiſſed for want of proſecution, but defendant may 
have an order for his coſts. M codcocle v. King, H. 1738. 
i Atkyns 2386.] | FFT 


(F) Bill of Revivor. 


Ti the plaintiff, or defendant die, his heir, or executor, Qc. 
ſhall have a bill of revivor againſt the defendant, his heirs, or 
executor, who has his intereſt. Vide Pradiical Regiſter in Chan- 
ery 44. rene” fy 

If huſband and wife are defendants, and the huſband die, the 
Plaintiff ſhall have a bill of revivor. Vide Practical Regiſter in 
Chancery 465. 

If a woman be plaintiff, and, after an anſwer to her bill, ſhe 
marries ; the huſband and wife ought to haye a bill of reyivor. 


If 
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If two executors are plaintiffs, and one dies, there ſhall be 3 


bill of revivor. Vide Ca. Ch. 77. 8 
Or, if one of them marries, where her authority eeaſed by the 


will upon the marriage, if that does not appear by the bill. Ca. 
Ch. 77. b . 2 , : . 


If part of the decretal order is omitted in the decree ſigned and 
inrolled, the plaintiff may. revive the ſuit by bill of reviyor, 
R. on Demurrer, Ca. Ch. 37. ES OY 

So a defendant may have a bill of revivor as well as a plaintiff, 
Abr. Ca. 2. | ; 35 8 
[A defendant cannot revive, except only when there is a de- 
cree to account. Anon. H. 1748. 3 Atkyns 691] 

But if the bill be by huſband and wife, and after anſwer he 
dies, the wife ſhall revive, or not, at her election. Vid. Piæ- 
tical Regiſter in Chancery 47. | 


- 


III bill is brought by huſband and wife for a demand in 


her right, and he dies, the cauſe does not abate. Anon. H. 17 50. 
3 Alkyns 726.] | 


Ik there be a bill of interpleader, and, after a trial diredted be- 
_ tween the defendants, the plaintiff dies, a bill of revivor is not 


neceſſary ; for the bill is at an-end as to the plaintiff, and the de- 


fendants may proceed ; for each of them is in the nature of a 


plaintiff. 1 Yer. 351. - | 
If there be a bill againſt truſtees and the eefuy gue truſt in fee, 
to have a conveyance to the plaintiff for life, and afterwards to 


his iſſue in tail, and the ceſluy gue wut dies after a decree for the 


conveyance, the truſtees may convey without a bill of revivor; for 


the death of one plaintiff or defendant abates the ſuit only as to 
| himſelf, and a revivor is not neceſſary, where nothing is to be 


done by the repreſentatives of him who is dead. Abr. Ca. 2. 

Tho? by A. 8 W. 3. a ſuit ſhall not abate by the death of one 
defendant, yet it muſt be taken with this reſtriction, that the 
ſabje& matter of the bill is not hurt by ſuch defendant's death. 
Brown v. Hidgen, H. 1736. 1 Athyns 291.] 


So, if a bill be againſt a feme ſole, who after anſwer, marries, 


there is no need of a bill of revivor; for the huſband ſhall be 
concluded by her anſwer, Vide Pra@ical Regifter in Chancery, 
6, 7. | | 
y So, if there be a bill by a feme ſole, and, before anſwer, ſhe 
marries, it is not neceſſary. Vide Prafical Regifter in Chancery 48. 
If joint-tenants, joint- obligees, obligors, or executors ſue, 
and one of them dies after anſwer, there is no need of a bill of 
revivor for the ſurvivor ; becauſe the intereſt ſurvives. Via: 
Pratical Regiſter in Chancery 47. © 
{If two plaintiffs, and one dies after bill filed and ſubpera 
ſerved but not returned, and the other without reviving takes out 


attachment, and defendant (it being in vacation) anſwers; ine 


anſwer ſhall not be taken off the file, nor a bill of rerivor 
brought; for if the ſuit is abated, defendant will have the beneſit 
of it at the hearing. Laſco v. Mays, H. 1723. Bunb. 144.) 


CHANCERY, 


So, if Jo adminiſtrator, as guardian to an infant executor, 


ſues, and, pendente lite, the infant comes of full age, it is not 


ſſary. Vide Practical Regiſter in Chancery 48. p 
wa „. or a purchaſer ſhall not have a bill of revivor for 


want of privity. Semb. 1 Ver. 283. 427. Abr. Ca. 3. ; 
No one ſhall be made party to a bill of reyivor, who is not in 
privity. Ca. Ch. 151. Vide in marg. OS 5 


A deviſee ſhall not have a bill of reyiyor ; for he does not re- | 


reſent the teſtator, but is in nature of a purchaſer, Ca. Ch. 174. 
If the plaintiff dies after a decree before coſts taxed, no bill of 
revivor lies for the coſts. R. upon @ Plea. 2 Ca. Ch. 7. | 
But if coſts have been taxed and ordered to be paid into the 
bank, this circumſtance takes the caſe out of the general rule, 
and a bill of revivor will lie. 1 Brown, Ch. Rep. 438.* 


[A bill of revivor may be brought, for.duty and cofts not | 


taxed in defendant's life-time, bat not for coſts alone, Dod/on v. 

Oliver, H. 1723, Bunb. 160. | Fo 
But notice to one in the remainder, of a bill of revivor, was 

proper, tho? it was not neceſſary to make him a party, not being 

in privity. Ca. Ch. 151. Vide in marg. e 

| Acreditor, allowed by order to prove his debt, may revive, 

tho' he was not a plaintiff originally. Abr. Ca. 3. | 


Il defendant by anſwer only (not by plea or demurrer) inſiſts 


plaintiff is not intitled to revive, yet the court on motion will or- 


der the proceedings to ſtand revived ; but if plaintiff does not 
ſhew he has a good title to revive, he will rake nothiag by his 
| ſuit at the hearing. Harris v. Pollard, H. 1734. 3 P. W. 348.) 
A bill of revivor purſues the ſirſt bill; for if there be à vari- 


ance, it will be diſnuſled. Yide Fradlical Regiſter in Chancery 


| 11. who revives, after reviror ſtands in the ſame condition as 
his predeceſſor. 5 wa 
If a bill of revivor revives more than it ought, it will be bad, 
h / eye Eon | 
If it revive the whole decree, which was to pay money and to 
_ convey land, it may ſtand as to the perſonalty, if the executor 
only revives, and not as to the realty ; tho? the demurrer be ge- 
neral to the whole. Alr. Ca. 4. | | 
But any plaintiff may be omitted in a bill of revivor, who was 
plaintiff to the former bill. D. 2 Ca. Ch. 80. 
And, if the bill of revivor alledges a releaſe, by the plaintiff 


omitted, to the other plaintiffs, and prays an anſwer, it is no 


material variance. R. 2 Ca. Ch. 80. 


So a defendant, who had not put in his anſwer, may be 


omitted. 1 Ver. 308. | h 3 
So if one plaintiff refuſes to join in revivor, the other ſhall re- 
vive againſt him and the other defendants. Abr. Ca. 2. 
It huſband and wife are defendants, and after anſwer the 


huſband dies, ſhe ſhall anſwer de novo to the bill of revivor, or 


her firſt anſwer ſhall ſtand, at her election. Vide Pradica! Re- 
giſter in Chancery 46. | 3 | 
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If an anſwer to a bill of revivor, of part of an order omitted 
in the inrolment of the decree, draws into re. examination mat- 


ters formerly ſettled, an order ſhall be made, that ſuch matters I 


be not re-examined. Ca. Ch. 56, 15 ' 
A bill of reviyor is not allowed after thirty years. 2 Ca, C}, 
216. | | 

And a plaintiff upon an abatement of the ſuit may have a bill 


of revivor, or an original bill, at his election. 1 Ver. 463. 


If a defendant, ſerved with proceſs upon a bill of revivor in the 
exchequer, does not anſwer, nor pray a commiſſion within eight 


days, the proceedings ſhall be revived upon motion. Rules ang + 
Orders in the Exchequer 17. Rule 43. | 


[If aſngnees of a bankrupt bring a bill, and obtaia a decree 


niſi againſt defendants who make default, and then new aſſignees 


are choſen, who bring ſupplemental bill in the nature of a bill of 
revivor, they ſhall ſtand in the place of the former, and may ſerye 
defaulters with /ubpzna to ſhew caufe. Brown v. Martin, P. 1745. 
3 Aikyns 218.] | | | | 


(If a decree is figned and inrolled, upon a ſubpena ſcire faciar | 


it may be revived without appearance. Semb. Wharam v. Brough- 
ton, M. 1948. 1 Vezey 180.] : | | 8 

[If a ſuit has abated, the court by conſent of parties may order 
money to be paid out of court without revivor, or may declare 
that a party is intitled to ſo much. Beard v. Earl Powis, J. 
1751. 2 Vezey 399. ; 


(c) Bill of Review, 


| FTER the diſmiſſion of a bill, upon a full hearing, and 
this diſmiſſion ſigned and inrolled, the cauſe ſhall not be re- 


tained, but by bill of review for ſpecial cauſe. Vide Pradiical 


Regiſter in Chancery 51. | 
Vide Re- hearing, poſt, (V. 5. | : 
Nor ſhalt the decree be reveiſed, or altered, but upon a bill of 


review, unleſs it be for a miſcaſting. Vide Pradlical Regiſter in 


Chancery 51. 5 
If the decree is inrolled, there cannot be a rehearing, nor re- 


lief on an original bill, and the only remedy is by bill of review, 
which mult be either for error on the face of the decree, or for 
new matter diſcovered ſince. Toylor v. Sharp, T. 1735. 3P. 
N. 351.) Which was in being at the time of the decree, but 


not known to the party till afterwards, 2 Atkyns 178.7 

(If the decree is not ſigned and inrolled, a bill in the nature of a 
bill of review may be brought, it being fruitleſs to make a man 
ſin and inrol a decree againſt himſelf, to-intitle him to bring a 


bill of review. Standiſh v. Raaley, P. 1741. 2 Athyns 177. 


Lewwellin v. Macworth, T. 1740. 2 Aulyns 40.] 


There muſt be probable cauſe made, that the new matter will 


be relevant; as if after a decree in favour of parties claiming un- 


der a ſculement, deeds are diſcovered which make it poſſible that 


the maker of it had not power to make it. E. Portſmouth v. F. 
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Effingham, P. 1750. 1 Vezey 430. Bennet v. Lee, H. 1742. 2 


Atkyns 529. J 4 ” 
a *If et EO bill 3s brought for new matter diſcovered ; if 


there is none, defendant muſt avail himſelf of it by plea or de- 


mutrer, but cannot at hearing. Lewellin v. Mackevort » T. 1740. 
2 Atkyns 40.] 8 8 / 

[On a ſupplemental bill in nature of a bill of review, there 
muſt be a petition to re-hear or appeal. Moore v. Moore, T. 
1755. 2 Vezey 596. : 

But for cauſe apparent in the decree it may be reviewed; as, 
if land in capite be all deviſed for payment of debts ; and fo de- 

creed, where by ſtatute it is void for a third part. R. 1 Rol. 
382. J. 10. 885 | 


So, if the decree be founded upon a miſtake of the law; for 


a review is in nature of a writ of error. R. 1 Rol. 382. J. 10. 


Or, upon a miſtake in conſcience, upon the proof before the 


chancellor; and that is the uſual courſe. 1 Rok. 282. J. 35. 
Or, for defect in the words of the decree. 2 Ca. Ch. 162. 
Or, for want of juriſdiction in the court. 1 Ver. 292. | 


And there may be a review, of a decree for the plaintiff for 
leſs than was due, as well as upon a diſmiſſion, or a decree againſt 


him. Ca. Ch. 53. | | | 
No review ſhall be allowed, but for error apparent in the de- 
cree. Ca. Ch. 54. 
Or, upon affidavit of new matter ariſing ſince the decree made; 
for negleding to have evidence, which was known to the party, 
at the time of the decree, is not cauſe for a review. Ca. Ch, 43. 
1 Ver. 166. Eg. Ca. 184. | 


But the conſtruction of the rule has not been ſo ſtrict, as 
that the new proof muſt not come to the party's knowledge till 


after the cauſe has been heard; it is ſufficient if it did not come 


to his knowledge till after publication, or when by the rules of 
the court he could not make uſe of it. 3 Athyns 35.* 
Nor the confeſſion of the party ſince the decree. Ca. Ch. 43. 
Nor, the miſreciting of a fact or proof by the decree; for 


that is a record, and if the decree be purſuant to the fact there 


recited, a review ſhall not be allowed. R. Ca. Ch. 54. 
Nor, till a recognizance given to the maſter, for payment of 
the coſts and damages. Vide Prad cal Regiſter in Chancery 51. 
[No ſupplemental or new bill in nature of a bill of review, 
grounded on new matter ſince the decree, ſhall be exhibited with- 
out leave of the court, and depoſiting 50l. to anſwer coſts and 
damages. General Order, 17 Od. 1741. 2 Athyns 139.] | 


Nor, in the excheguer till coſts paid, and a recognizance ta 
perform the former decree, and to pay the further coſts; other. _ 


| viſe there need be no anſwer to it. Rules and Orders in Exches 
guer 13. Rule 33. a 


(pre paid the money, delivered writings, or the poſſeſſion of 


od 


Nor, in chancery till he has obeyed the firſt decree : as, if he 


land decreed : yet the court has diſpenſed with this rule upon 
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ood ſecurity given for the payment of the money, &c. 14 Car. 
2. Ca. Ch. 42. 1 Ver. 117. br 3 SE od 

But if the decree be for the extinguiſhment of a right, con. 
veyance of land, releaſe of a debt, cancelling of writings, Ec. 


performance may be deferred, by order of court, till the hearing 


of the cauſe upon the bill of review. Vide Prafical Regiſter in 


y 


Chancery 52. 


So, upon an aſſidavit, that the plaintiff is not able to pay, and * 


the defendant has land in execution for coſts. 1 Yer. 264. 
No time is limited for a review, but after long acquieſcence 
the error ought to be apparent. 1 Ver. 287, 293. | 


[The court is very teuder of permitting a bill of review after 
a long time, and will not do it unleſs the petitioners bring them. 


H. 1743. 3 Athyns 26.] 
[The court will not grant 


ſelves very clearly within Lord Bacon's rules.  Nerris v. Leneve, 


a bill- of review, when an account 


was directed and taken on a forecloſure bill, and the report con- 


firmed for ſome years before ; and it appears that the defendant's 


agent, attorney and ſolicitor, attended the maſter for him. Gould | 


v. Tancred, H. 1142. 2 Athyns 533-] | | 
| Upon a review, no witneſs ſhall be examined to a matter, up- 
on which an examination might have been upon the hiſt bill. 


Vide Practical Regiſter in Chancery 53. Vide ſupra. 


[On arguing a demurrer to a bill of review, nothing can be 


read but what appears on the face of the decree ; but after de- 
murrer over-ruled, plaintiff may read bill, anſwer, or any ei- 
dence, as at a rc-hearing, Catterall v. Purchaſe, T. 1738. 1 
Atkyns 290.] 5 | 

Papers in the hands of one of the parties before, but not dil- 
covered till after the decree, may be read on a bill of review. 
Standiſh v. Radley, P 11741, 2 Athyns 177.] 5 


[If a party in the firſt cauſe has examined to eſtabliſſi a par- 


ticular point, the court will not ſuffer him to bring a new bill, to 
contradict what he attempted to prove in the firſt ; as, firſt to 
prove a man ſane, and then to prove him inſane. Bennet v. Let, 
H. 1742. 2 Atkyns 529.] 8 | 
It is not cauſe for a review, that the ſuit was abated by the 
death of the defendant before the decree. R. Ca. Ch. 122. 
Or, thay a fact is falſe ; for there can be no new examination 
after publication. R. 1 Rol. 382. J. 30. Ch. R. 37. 


Or, that there was a verdict, and a ſentence in the eccleſiaſtical : 


court afterwards to the contrary. 1 Ch. R. 25. e 
No review ſhall be allowed for him, who is not privy to the 
firſt decree ; not for a deviſee of the plaintiff in the firſt bill. 
Ca. Ch. 123. | F | 
But where four defend for all the inhabitants of ſuch a place; 
another inhabitant, not party or privy,to any of the four defen · 


dants, ſhall have a review. Ca. Ch. 272. 


Privy. | 
Nor 


Nor ſhall a review be allowed againſt him, who is no party, or 


. / 
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| Nor for him, who has releaſed his equity, before the decree. 


„ 3. Ca. Ch. 107. F N | | = > ! 
"No review ſhall be admitted after a bill of review ; for that e, "RS © 
would be infinite, ) Co. 45. 6.* 2 Cro. 186.* R. 2 Ca. Ch. 133. 2 Cre. are 


upon bills 


Tho“ the firſt bill was diſmiſſed, without anſwer, Ee. N. 2 of revivor.] 


I Fe . 135» 441 


Ca. Ch. 133. | | Z | Wa 
Or, there be an apparent error. 1 Ver. 417. Vide 2 Ca. 
3 e eee | 


But a bill of review-may be by one defendant only, who is 
pars gravata. R. ira | = = EY 
80, where the plaintiff has no eſtate or title, but in equity. 
Hard. 50. T1 5 | 5 | 
So, il truſtees have obtained decrees, and aſterwards are 
changed, the new as well as the old truſtees may be parties to a 
review. Hard. 104. | Ms 


As to a certiorari bill. Vide tuft, (2 O. 1.) 
As to a bill of interpleader. Vide pe, (3 T.) 
(H) Demurrer. 
| (H. 1.) When it lies, and when not. | 
F a bill be fled -and the defendant appears, he may demur, 
I plead, or anſwer, otherwiſe all proceſs ſhall iſſue againſt him, 


as if he had not appeared, . | ; 
If defendant has demurred to a bill, and his demurrer has 


been over-ruled, he cannot demur again to the ſame bill, but if 


the bill bas been amended he may then demur again. 2 Broten 
Ch. Rep. 66.“ | e | 
[The defendant may demur if the bill is for a matter or ſum 


below the dignity of the court, and it will be diſmiſſed, or upon 


motion; but if there is fraud, or complicated matter, it will be 


retained, however ſmall. Per Price B. M. 1717. Bunb, 19.) © 
If bill is brought for relief againſt ſeveral contracts for ſhares 
of the ſame ſtock bought of the defendant ſeverally, and charges 


. that they had formed themſelves into a ſociety to carry on the 


fraud, yet demurrer lies. N. B. Defendants muſt deny combi- 
nation. Bull v. Allen in ſe. H. 1720. Bunb. 69.] Sees | 
Tho' defendant does not demur to a bill, as being too trifling 
for the court to entertain, yet he may take advantage of it at the- 
hearing. Brace v. Taylor, H. 1741. 2 Athyns 253. For a 
bill may be ſo drawn, as to prevent a demurrer for this cauſe.* 
A defendant may demur, if the bill be for relief in a matter 


not proper for the court; as, if a bill of revivor revive an order 
made by the conſent of the plaintiff, now married and not a par- 


ty; for her conſent is determined. R. Ca, Ch. 77. DES 
*A demurrer will be allowed to a bill for a conveyance of a 
more legal eſtate, as where V. T. deviſed to his wife gr life, re- 
mainder to truſtees to preſerve contingent remainders; remainder 
5 to 


— — 8 


256 


% 


tiff ought to have brought bill of review. 


mur. 


* 9 
— 


SANG 

to his daughter for life; remainder to truſtees as before; te. 
mainder to the heirs of her body; remainder over in a ſubſe: 
quent clauſe, he declared his intention that his daughter ſhould 
have only a life eſtate. A bill being filed by the remainder man 
in fee to have a conveyance in which the daughter ſhould take 
only an eſtate for life, the defendants demurred, and the demur- 
rer was allowed, on the ground that theſe were only legal eſtates, 
1 Brown Ch. Rep. 313.* | : 1 

[If plaintiff prays injunction to a mandamus from B. R. or 10 
an indictment, information or prohibition, defendant may de- 
Ld. Montague v. Dudman, T. 1751. 2 Vezey 396.] 

[If bill is brought to eſtabliſh plaintiff's right of common, and 
ſet aſide former decrees, demurrer lies to the whole bill, for plain- 
Lady Granville v. 
Ramſden, in ſe. H. 1719. Bunb. 56. ]] . 

ho? defendant has anſwered original bill, he may demur to 


the amended part. Lowther v. Whorwoad, M. 1722. Bun, 


120. my 
[Defendant may demur, if there are not ſufficient parties; as 


if a jointreſs brings bill againſt heir at law to have a covenant of 


her huſband (to leave a jointure-houſe in repair) performed, and 
ſatisfaction for the want of it, the heir may demur for that the 
executor ought to be a party ; for tho' at law the creditor may ſue 
the heir only, where he is bound, yet as the perſonal eſtate is 
the natural fund for debts, and the executor may ſhew he has 
performed the covenant, he mult be a party in equity. Knight v. 


Knight, M. 1734. 3 P. V. 331.] 


If the defendant do not demur for want of parties, he may 
take exceptions for it, at the hearing“. 

[Yet if adminiſtrator with the will annexed is a defendant, 
another defendant ſhall not demur, becauſe it does. not appear 
that the executor did not leave an executor, for the court will 
preſume the adminiſtration to be right. Tourton v. Flower, J. 
3 | 

{Bur if plaintiff has taken out adminiſtration in a proper court 
in a foreign country, our courts can take no notice of it; and if 
he has not alſo taken it out here, defendant may demur. bid.) 

If an eſtate is charged with 107. per ann. wages to the knight 


of a ſhire, and a right given to a corporation, conſiſting only of 


the two knights and the ſheriff, to enter and diſtrain, and one 
knight and the ſheriff refuſe to join in recovering it, and the 


other brings bill for it, defendant may demur. Shepherd v. Ci. 


ton, T. 1747. 1 Vezey 38.] ] Fw 
[If a crew of 80 appoint two of their number, agents for 


| prizes, and afterwards 64 of them agree the two agents ſhall have 


certain ſhares, and bill is brought in behalf of the agents and the 
64, demurrer lies, for the whole $0 ſhould be parties. Ligb v. 
Thomas, 7. 1751. 2 Verey 312.] | 115 

[To a bill brought for injunction to ſtay proceedings in eccle- 
ſiaſtical court for a church-rate, to which a cuſtom was pleaded 


and plea admitted, and for diſcovery of en of _ ” 
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fendant may. demur, for they are cognizable there. Dun v. 


| M. 1738. 1 Athyns 288.] „„ 

wr” che , of one Sir brings a bill againſt the lord of ano- 
ther manor, to eſtabliſh a right and be quieted in the poſſeſſion of 
2 fiſhery, defendant may demur, for the right ſhould be firſt tried 
at law: £4. Tenham v. Herbert, 1742. 2 Athyns 483. ] | 
ll the executor of an attorney brings bill for money due for 
buſineſs done, defendant may demur, for that the remedy is at 


law under 2 G. 2. c. 23. Parry v. Owen, T. 1751. 3 Allyns 


2 | Coal N 
185 there is a decree to account, an eſtate to be ſold, and the 
money paid to incumbrancers according to priority, and afterwards 
plaintiff diſcovers, and buys in incumbrances prior to defendant, 
and brings bill to rack his mortgage to theſe, defendant may de- 
mur. Wortley v. Birkhead, T. 1754. 3 Athyns do.] 


(If the lord of a market brings bill for toll of corn brought to 
market, and that defendant combines to ſell by ſample at his 


houſe, and thereby prevents corn being brought to market, which 


is foreſtalling, and prays diſcovery; theſe are law queſtions, and 
defendant may demur. Hacley v. Taylor, M. 1754. 3 Athyns | 


815.] 


to the original bill, ro anſwer the matters in the original bill, and 


no new matter is pretended to be ariſen ſince filing the original 


bill, defendant may demur. Baldwin v. Mackown, M. 1754. 
3 Athyns 817.] Gy” 5 


[1f a bill is brought for diſcovery of aſſignment of a leaſe with- 


out licence, tho” it is not brought for the forfeiture, yet does not 
expreſsly wave the forfeiture, defendant may demur. Ld. Ux- 
bridge v. Staveland, M. 1747. I Vezey 56.] | | 


[Defendant may demur to a bill brought by the Faft-India © 


Company, to diſcoyer how he came by poſſeſſion of certain goods, 
and whether not by acts amounting to piracy or felony. E. J. 
Co, v. Campbell, T. 1749. 1 Vezey 246. in ſ. 5 | 

[But demurrer does not lie to a bill for diſcovery of a conſpi- 
racy, in ſetting up a baftard child; for it is not a ground for cri- 


minal proſecution. Chetwyn r. Lindon, T. 1752. 2 Vezey 450.] - 
Not can defendant to whom lands are deviſed charged to be 


an alien demur to the diſcovery ; for the diſability of an alien to 
hold lands is not a penalty nor a forfeiture, but an incapacity ; 


nor to a diſcovery whether another defendant is an alien, if firſt 


deſendant hath an intereſt (tho? uncertain) in the lands. At. Gen. 
v. Duplefis, . 25 E. 2. Parker 144.] 5 . 
So he may demur, if the plaintiff does not intitle himſelf to 


the thing Gemanded ; as, if the huſband ſue alone, for a thing to 


which he. has no title without joining his wife. Ct. C. 41. 
Ik a baptiſt aſſigns an advowfon for a term, and on conform- 
ing brings bill for re- aſſignment, ſuggeſting it was in truſt for 
himſelf, to avoid the penalties, the defendant may demut. Cot- 
ungten v. Fletcher, H. 1740. 2 Athyns 155.) I. 
[To a bill brought by a proteſtant next of kin, for account of 
a tent. charge ſettled on a papiſt on marriage, deſendant may de- 
Vor. II. | = | mur, 


- 


If a ſupplemental bill is brought againſt a defendant, no party 
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mur, for the purchaſe or grant is void. Mithausx v. Grove, T. 
1741. 2 Athyns 210.] VVV 

If a bill brought for real eſtate ſeeks diſcovery of proceedings 
in the court of delegates, defendant may demur, for they relate 
only to perſonal eſtate, Baker v. Pritchard, T. 1742. 2 Athy 

TTT 

: [IF a bill is brought for an injunction, and to eftablih a right 
which is for a monopoly, and doubtful, and where the proceed. 


| ings would be long and expenſive; the court will allow a demur- 
rer, for that plaintiff ſhould have firſt eſtabliſned his right at f 
law. Whitchurch v. Hite, T. 1742. 2 Atkyns 391.] | 
If the bill demand an account of an eſtate from an executor, | 5 
upon a clauſe in the will of his teſtator, who deviſes a moiety of 
the eſtate, which his wife ad executor ſhall have at his death to 1 
the plaintiff. Ch. R. 31. | | 35 
If the bill demand a difcovery of a title againſt a devifee, 5 
where the plaintiff does not ſhew a title in himſelf. R. Ch, R. a 
6. | | 5 
l If the lord of a manor brings bill for recovery of a fine, ſug - 1 
geſting that defendant was admitted by attorney, but denies it, * 
and for arrears of quit- rents, the lands out of which they iſſue * 
being unknown, and defendant demurs as to relief, the demurrer th: 
is good. North v. E. Strdfford, M. 1732. 3 P. W. 148. _ 
[If the bill does not aver defendant to the aſſignee, but only - the 
that - plaintiff is ſo informed, defendant may demur. Id. Us- 8 
bridge v. Staveland, M. 1747. 1 Vezey 56. | pla 
[If it is upon a collateral covenant, not ranning with the eftate, Bu 
and which therefore does not bind aſſignees, an aflignee defen- * 
dant may demur. Bid. . 3 B. 
| So, it the plaintiff demand things of ſeveral natures againſt * 
ſeveral defendants in the ſame bill, if the defendants deny the 
combination charged; otherwife not. 1 Yer. 416. i LEY ſuc 
And they ought to deny combination, without more; for more 8 
over · rules the demurrer. 1 Ver. 4653. 5 IJ 
[Vet where there has been poſſeſſion of a fiſhery for a long inſt 
time, he who claims the ſole right may bring a bill to be quieted in "as 
poſſeſſion, tho? he has not eftabliſhed his right at law; and it is 1 
not good cauſe of demurrer that defendants have diſtin rights, tha 
for on an iſſue to try the general right, they may take advantage was 
of them. Mayor of York v. Pilkington, M. 1737, 1 Athyns 282.) that 
So, if the plaintiff ſues before cauſe of action; as, if he ſues —＋ 
an executor for a diſcovery of aſſets before a ſuit commenced refe; 
againſt him; for perhaps he would pay, or confeſs aſſets. Send. E 
Hurd. 115, © 3 | the 
It is good cauſe of a demurrer, that it appears by the bill that and 
defendant has been ip uninterrupted poſſeſhon for 34 years, and be e: 
no incapacity. pfetended. Frazer v. Moor in fe. M. 1719. bim 
Bunb. 5 4. | e 85 | proſe 
[A truſtce may demur as well as the ceftuy que truſt, and the may 
ce/iuy que truft is intitled to have the privilege maintained by the but 


wultee. L. Sl v. Gieen, 7. 1739. 1 Athyns 450. . 


(If 


0 


[If diſcovery is fought, whether defendant did not procure 
Jubornatian of perjury, and whether the evidence of 4. did not 
influence a verdict, defendant may demur to bath as one quellian. 
Baker v. Pritchard, T. 1742. 2 Ah 387.] 


If a legacy is given to a woman provided ſhe may marry | 


with conſent, if not, given over, ſhe may demur to a bill for a 
diſcovery of her marriage. Chauncey v. Tabourdeu, T. 1742. 
2 Atlyns 392.] 5 

[If a portion is given over, on matriage without conſent, de- 


fendant may. demur to diſcovery of the marriage only, tha' diſ- 


covery of the canſent is not prayed.  Chancey v. Fenhoulet, P. 
1751. 2 FYezey 265.] TE 
[But if a man by his will gives his wife the whale ſurplus of 


his perſonal eſtate, but if ſhe marry again then ſhe is to deliver 


up half of the ſurplus to his brother and his heirs, and he hall 
call her to an account for it; a demurrer to a bill for a diſcovery 
of her marriage, and for an account, ſhall be over- ruled. Lucas 
v. Evans, T. 1745. 3 Alkyns 260.) _ | 


On a guare impedit brought againſt the ordinary, he filed a bill | 


for a diſcovery whether there was not a bond for reſignation given, 


in order to | ans it to the action: the defendant demurred, ift, 


that the diſcovery would ſubject him to penalties, 2dly, that it 
was immaterial, To the fiſt objection it was anſwered, that 


the bond was legal; to the ſecond, that the plaintiff had a right 


to the diſcovery, and its materiality muſt be debated in another 


place; and the demurrer was over-raled. 1 Brown Ch. Rep. 96. 


But quiere whether. a demurrer ip ſuch a caſe on the firſt ground 
would not now be allowed? for though in this caſe both C. B. and 


B. R. held the bond to be legal, yet the judgment was reverſed - 


on a writ of error in parliament. Töid. 98.* 5 
[Demurrer lies to a bill brought to diſcover whether there is 
ſuch a perſon, or where he is, only to make him a party. Dinely 
v. Dinely, T. 1742. 2 Aulyns 394. ] Ps | 
| (If a bill is brought to diſcover whether defendant after bein 
inſtituted, Ec. to one living, was not inſtituted, c. to another, 
he may demur. Boteler v. Allingtan, H. 1746. 3 Athyns 453.] 
But it is no cauſe for a demurrer, that the plaintiff ſuggeſts 
chat the court roll (by. which the defendant claims a copyhold) 
was falſely entered by the ſteward, tho' the defendant alleges, 
that the homage had found the entry to be true. 5 | 
That the bill contains ſcandalous matter; for that ought to be 
referred, and expunged. Semb. 1 Ver. 107. | | 


If an officer of a company is made defendant to a bill againſt 
the company for a diſcovery, though the officer is not intereſted, 


and his anſwer cannot be read againſt the company, and he may 
be examined as a witneſs and plaintiff can have no decree againſt 
bim; yet as his anſwer may tend to a diſcovery, as he may be 


proſecuted for perjury and company cannot, and as his anſwer 3 


may direct plaintiff to draw interrogatories, he ſhall not demur, 
but ſhall anſwer.” Wych v. Meal, T. 1734. 3 P. I. 311. 
ide 1 Brown Ch, Rep. 469.“ | 


To N ” If 
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[If a bill is brought for the recovery of a curioſity found in 


plaintiff 's manor, and ſold to defendant undefaced ; defendant 


. cannot demur, tho? plaintiff might have trover for the value, or: 


detinue for the thing itſelf. D. Somerſet v. Cookſon, M. 1745, 


3 E. N. zoo. 


[It is not good cauſe of demurrer to a bill brought for an at. 


count of perſonal eſtate that there is a ſuit depending in the ſpi. 


ritual court for adminiſtration, for they have no way of ſecuring 


the effects in the mean time. Phipps v. Steward, H. 37. 2 


Athyns 285.] | | 
Elt is not a good cauſe of demurrer, to a bill fora commiſſion 


to examine witneſſes, and for a diſcovery of matters which the 
- plaintiff may give in evidence in an action which he intends to 
bring, that the action is not yet commenced ; it is ſufficient if 


there appear on the bill fufficient grounds for an action. 1 


Brown Ch. Rep. 469. | 
[Demurrer lies not to a bill for difcevery of what goods de. 
fendant bought of plaintiff 's agent, and what remains unpaid, and 


for payment of it. L iſſet v. Reave, T. 1742. 2 Athyns 394. 
The plaintiff cannot demur to an anſwer tho” it draus a mat- 
ter into examination, which was ſettled before by a decree ; but 


. ought to move for an order to reſtrain ſuch examination. R. Ca. 
Ch. 56. CEE, | „ 


So the defendant cannot demur, if he is in contempt, or au- 
ſwers by commiſſion. == e 

A defendant cannot demur and plead, or demur and anſyer 
to the fame part of bill; for the plea or anfwer over-rules the 
demurrer. Jones v. E. Strafford, M. 1730. 3 . V. 79.) 

[So if to a bill for an account of rents and profits, to which 
diſcovery is incident, the demurrer, as to fo much as ſeeks an 


account from a certain time, is that plaintiff has his remedy at 


law ; and the plea, as to ſo much as ſeeks an account before 

filing ſupplemental bill, is the ſtatute of limitations; the demur- 

rer and plea ſhall be both over- ruled. Dormer v. Forteſcue, I. 

1741. 2 Athyns 282.] : | 

- [If a demurrer is over-ruled, defendant may afterwards iohſ 

on the ſame thing in his anfwer. Ibid.] „„ 
{The court will not determine the conſtruction of a will on 


. demurrer, if there is any doubt, but will over- rule it without pre- 


judice to defendant's inſiſting on the ſame matters by anſwer ; but 


if on the face of the bil} plaintiff has no title, the court will de- 


termine on demurrer. Ereniford v. Edwards, H. 1750. 2 Ve. 


xc 243. | 


[A demurrer bad in part is void for the whole. E. Sufolt . 


Green, T. 1739. 1 Athyns 450.] | 


(So if a truſtee in an uſurious bond defendant to a bill for di- 


covery, and to perpetuate teftimony, demurs to both, it is bad; 
had it been only to the diſcovery, good. Fill. | 


[A demurrer for want of juriſdiction is informal and impropers 


defendant ſhould plead to the juriſdiction. Rolerdlau v. Roi, 
M. 1738. 1 Athyns 543.] ER 
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{Length of time is not proper matter for a demurrer, but for 
a plea. Gregor v. Moleſworth, M. 1740. 2 Vezey log.] 


If defendant anſwers to part of the diſcovery, he cannot de- 


mur to other part. Abraham v. Dodgſon, H. 1740. 2 Atkyns'157.] 
{But defendant may anſwer to the diſcovery, and demur to 
the relief. Ibid.T SE: 


But there cannot be a demurrer to the diſcovery without a 


demurrer to the relief, for that would be not to demur to the 


thing required, but to the means by which it is to be obtained. 


2 Rrown Ch, Rep. 124.* en 


*Where a bill proper for diſcovery only, alſo prays relief, 2 


general demurrer will be allowed. Cont. 2 Brown Ch. Rep. 281. 
Acc. Id. 319.“ 


The court cannot let A demurrer ſtand for an anſwer. Anon. 


T. 1747. 3 Atkyns 530.], 


[If the. bill charges, that. by producing a deed under which de-. 
fendant claims, it will appear it was made by a tenant for life 
only, and defendant does not plead he is a purchaſer, but de- 
murs to the whole, it is not good. Srroud v. Deacon, T. 1747. 


1 Vezey 37.] | 
[Defendant cannot demur to a bill for partition of tithes, for 


this court can divide them. Baxter v. Knollys, T. 1750. 1 


Vezey 494]! | 
[No benefit of exception can be ſaved on a demurrer. Gregor 


v. Molefevorth, M. 1740. 2 Vexey 109.] Fs IS 
| [The particulars which are demurred (or pleaded) to, muſt be 
diſtinguiſhed ; it is not enough to ſay, as to ſo much of the bill. 


as is not after anſwered, c. Chetwynd v. Lindon, T. 1752. 


2 Vezey 450.] 5 | | 
1 2.) How put into Court, Qc. | 7 
A demurrer may be put into court upon a general dedimus. 
Or under the hand of counſel only, without commiſſion, or in 
perſon. Ord. per Cla. Rules and Orders of Chancery 96. _ 
[Defendant may demur at the bar ore fenus, (tho? he has be- 


fore put in a demurrer which is over-ruled) and in that caſe it 


ſhall be without coſts on either fide. Tourton v. Flower, T. 1735. 
3P. W. 369.] . | | | 


Bur after an attachment with proclamation, it ſhall not be re- 


ceived without leave of the court, upon motion and ſatisfaQtion 
lor the delay. Ord. per Cla. Rules and Orders of Chancery 99. 


Nor after motion for time to anſwer. . 


Yet all contempts being pardoned by a general pardon; a de- 


murrer was allowed after proclamation returned. Ca. Ch. 2 38. 
After motion for time to plead, anſwer or demur, but not 
to demur alone, if the defendant demur, and by way of anſwer 
only deny combination; this is not a compliance with the terms 
of the order, and the demurrer will be diſ-harged and ordered to 


be taken off the file with coſts. 1 Brown Ch. Rep. 78. Vide. 


3 Ailyns 726.4 | | 
After a motion for time to anſwer, a demurrer to part (with 
Wer to part) was put in, and on a reference to the maſter, he 
reported 
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reported it regular, but exception being taken to the report vas 


allowed. 2 Brown Ch. Nep. 214.* 
A demurrer ought to ſhew the cauſes, for which it is deniur- 
red. Ord. per Cla. Rules and Orders of Chancery y. 

Yet a bill may be diſmiſſed, at the hearing, for-.cauſes not 


ſhewn upon the'demurrer, upon payment of coſts. for the cauſes 


over-rufed. Vide 1 Ver. 78. Vide Prodiical Regiſter in Chatchry 
133. Vide Ru es and Orders of Chancery 9g 7. | 
Otherwiſe, if the defendant had not demurred, but only plend. 
ed. Vide 1 Ver. 78, 79. : 75 


There cannot be a demurrer to a ſulhæna in the nature of a 


ſeire facias ; for a ſubpena is no record. Ca. Ch. 50. 


. 


Nor to an anſwer, which would cauſe a re-examination of 


matters before ſettled. Ca. Ch. 56. | 

The plaintiff, within eight days after a demurrer, may amend 
his bill, upon payment of 20s. to the defendant's clerk. Vid 
Prafical Regiſter in Chancery 133. N | 

Or he may diſmiſs his bill upon payment of 40. without mo- 


tion: which will be no impediment to a new bill. Vid Prac- 


tical Regiſter in Chancery 133. ES | HE 
So by order in the excheguer, if the plaintiff within two days 


before the time fixed for hearing, gives notice to the defendan; 


that he admits the demurrer, and pays 20s. colts, the defendant 
ought not to have it heard. ide Rules and Orders in the Exche- 
quer 5. Rule 11. p FE | 
So, if the plaintiff, in ſuch time, gives notice that he will re- 
ly to the plea, he may reply within a week without coſts; other- 
wiſe the defendant ſhall be diſmiſſed with 3os. coſts. bid, 


If the plaintiff in chancery does not amend or diſmils his bill, 


the defendant ſhall enter his demurrer with the regiſter, to be 


argued in court within eight days after the filing, otherwiſe it 


will be difallowed ex curſu, as for delay, and the plaintiff ſhall 
have a ſulpæna for another anſwer, and 40s. coſts. Vide Rules 
and Orders of Chancery 97. Vide Pradical Regiſter in Chancery 


1 85 

ar ſuch a diſallowance, it ſhall be argued without motion 
and leave of the court. Vide Rules and Orders of Chancery 97. 
If, upon debate the demurrer be allowed, the bill ſhall be diſ- 
miſſed with colts. Vide Prattical Regiſter in Chancery 133, 4— 
80, by order in the excheguer. Vide Rules and Orders in Encbe- 


 quer 4, 5. Rule 9. 


But there ſhall be no cofts, if the demurrer comes in upon 2 
dedimus. Ord. per Cla, Vide Rules and Orders of Chancery 96 
1 Ver. 282. Vide Pradlical Regifter in Chancery 134. 

If a demurrer, or plea be allowed to part, the plaintiff ſhall 
pay 30. coſts. 55 | On ; 
If a demurrer be over-ruled, the defendant ſhall pay 5 marks 


for coſts. Ord. per Cla. Rules and Orders of Chancery 96. Vide 


Pradical Regiſter in Chancery 13%, ; 
So, if it be over-ruled for the cauſes alleged, tho' the bil be 
diſmiſſed for another cauſe. ' III. 80 
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So by order in the excheguer, if it be over-ruled, or not ſet 
down before the Saturday ſev night after it is put in, the defen- 
dant ſhall pay 40s. and rejoin gratis, and join in commiſſion. 
Vide Rules and Orders in Exchequer 4. Rule 9. 

Or if the defendant two days before the time fixed for the 
hearing his plea or demurrer, anſwers and gives notice thereof to 
the plaintiff 's attorney, he ſhall pay only 20s. colts. Vide Rules 
and Orders in Exchequer 5. Rule 9. 1 | 

If the demurrer be long and frivolous, the court orders the 


defendant to pay 51. for colts, and that no pleading be afterwards 


received under the hand of the fame counſel.Þ | 
If the demurrer be for want of title, and the defendant an- 


ſwers to ſeveral parts of the bill he thereby over-rules his de- 


murrer. Send. 1 Ver. go. | | | 

If the demurrer be for want of parties, where the bill ig for a 
diſcovery of other parties concerned in intereſt, it will be over- 
ruled. 1 Ver. 95. 5 | | 


(1) Plea, 
(I. 1.) What is a good Plea, and what not. 
T7 uſe of a plea in equity is to fave time, expence, and 


vexation ; therefore if one point will put an end to the 
whole cauſe, it is important to the adminiſtration of juſtice, that 
it ſhould be pleaded : bur a plea containing two different and 
diſtin& points does not anſwer theſe ends: an anſwer is a more 
commodious form, and therefore if ſuch a plea be pleaded, it 
will be ordered to ſtand for an anſwer, with liberty to excepr. 
1 Brown Ch. Rep. 417, 418.“ | | 
*But a plea of a conveyance, and of fine and non-claim, is 
not multifarious, but a good plea to a bill impeaching the eon- 
veyance, as not being for valuable conſideration. 1 Brown Ch. 


Rep. 274.* 


[The defence proper for a plea muſt be ſuch as reduces the 


cauſe to a particular point, and thence creates a bar to the ſuit, 

for not every good defence in equity is likewiſe good as plea. 
Chapman v. Turner, 1739. 1 Ant 54. | | 

A plea that brings no new matter before the court, will be 


over- ruled; as if a defendant plead a ſentence in the admitalty - 


court, which is recited in the bill. 1 Brown Ch. Rep. 57.* 

The plea muſt not put a negative on the bill; a denial of the 
fads ſlated in the bill is proper for an anſwer ; a plea muſt con- 
teſs and avoid. Semb. 1 Brown Ch. Rep. 409, 411.* 

*Thus where the plaintiff deduces his title as heir at law, the 


defendant cannot plead that the plaintiff is not heir at law, he 
muſt deny his title, by way of anſwer, as explicitly as it is laid. 


2 Brown Ch. Rep. 143.* | 
80 in the caſe of a purchaſer, for valuable conſideration, if 
| the bill charge particulars of notice, the defendant mult deny all 
the circumſtance particularly, not generally. Id. 146.* 

> | The 
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'The defendants- may plead to the bill ; LEY 

To the juriſdiction of the court; as, that the parties duell 
within a county palatine, and the. ſuit is for land there, or matters 
local. Semb. Ca. Ch. 41. Vide Franchiſes, (D. 9.) wy 

But when only one party dwells there, or it be for a thing 
_ perſonal, it is no plea. Ca. Ch. 41. wy 0 

So it is no plea, that the univerſity has conuſance in all cauſes 
in law or equity, where a ſcholar is a party ; for that does not 
extend to matters of mere equity. R. 2 Vent. 362. 

[Plea to the juriſdiction of chancery, (or of any other of 
the king's ſuperior courts of general juriſdiction) muſt ſnew what 
other court has juriſdiction. Z. Derby v. D. Athol, H. 1748. 
1 Yezey 202. | 3 

[A plea which covers too much, cannot be allowed for part; 
as, a plea to the juriſdiction, where plaintiff has a right to à diſ- 
covery, tho' not to relief. Ibid. | | 

[Or if a rectory is deviſed to a college, in truſt, to preſent the 
ſenior divine then fellow, defendant cannot plead to the juriſdic- 
tion, as being in the viſitor. Green v. Rutherforth, P. 1750. 
1 Veney 462. _ | 

But if an information is brought for relief, againſt an undue 
election to a fellowſhip in a college, defendant may plead that 
there is a viſitor who has the ſole determination of ſuch matters, 
Altorney General v. Talbot, H. 1747. 3 Atkyns 662, 1 Vezey 18. 

To the diſability of the plaintiff; as, that he is excommunicated ; 
and that ſhall be ſhewn under the ſeal of the ordinary. Yide 
Prafiica! Regiſter in Chancery 277, 8. , 

[That plaintiff is an alien born, and an alien inſidel, not of 
the chriſtian faith, is not a good plea to a bill for a perſonal de- 
mand. Rambkiſſenſeat v. Barker, J. 1737. 1 Atkyns 51.] 

[In the plea of, an alien, defendant muſt aver, that the perſon 
was an alien, or it is no bar. Burk v. Broqun, T, 1742. 2 Al- 
ns 397.] | CE 

[ Plea of conviction of capital offence, muſt be judged with 
equal ſtrictneſs here, as if at common law. 1bid.] 

[Therefore, that A. gave B. a mortal wound, of which, Cc. 
without ſaying in what part, is bad. lid.] | 

[Or if it fays he was tried at the aſſiſes, without ſaying the 
perſon who tried him had a commiſſion of oyer and terminer, it 
is bad. 1b:d.] | | | . 

That he is outlawed in another tauſe; and the outlawry ſhall be 
ſhewn ſub pede /igilli, Vide Practical Regiſter in Chancery 276. 

| But outlawory in the ſame cauſe for which relief is prayed, is no 
plea, but ſhall be diſallowed of courſe, as for delay, and the 
plaintiff ſhall purſue his proceſs for other anſwer, and 5 marks 
colts. Ord. per Cu. Rules and Orders of Chancery 97. Vid 
Pratiical Regiſter in Chancery 277. 5 EFT 

And when outlawry in another cauſe is reverſed, the plaintiff 
upon payment of 2Cs, to the defendant, ſhall take a fulpent 
N ; againſt 
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_ againſt him to anſwer the ſame bill. Ord. per Cla. Rules and 
Orders of Chancery 98. Vide Prafical Regifter in Chancery 277. 
So, by order in the exchequer, if a plea of outlawry be admit- 


ted, or allowed, and the outlawry be reverſed, the plaintiff pay- 


ing the colts, ſhall take out a new /ubpena to anſwer his bill. 
Vide Rules and Orders in Exchequer 5. Rule 10. | 


If one defendant pleads outlawry in the plaintiff, it is good 


only for himſelf. Ca. Ch. 3. 


Outlawry of an executor is no plea to a ſuit as executor. 1 


Vier. 184. 


[Plea for want of parties, is in bar to the whole bill, 


diſcovery and relief. Plunket v. Penſon, T. 1740. 2 Athyns 


8 
© {Plea that the bill is only againſt repreſentative of real, and 
not of perſonal eſtate, muſt be allowed tho' ſuſpected only for 
delay. Ibid. ] " | 
[Unleſs it is ſuggeſted that the repreſentation is conteſting in 
the eccleſiaſtical court. 1bhid.] WS | 


It is a good plea to a bill for diſcoyery of aſſets, that the admi- | 


niſtrator is not a party, tho? he is acknowledged to be inſolvent. 
Aſhhurſt v. Eyre, P. 1740. 2 Athyns 51.] 7 


So a defendant may plead another ſuit depending in the ſame, or 


another court for the ſame cauſe. Ord. per Cla. Rules and Or- 
ders of Chancery 98, 99. Ca. Ch. 244. | 

[Plea that another action is ee in another court for 
the ſame thing, is bad; for plaintiff need not make his election 


| till defendant has anſwered, Jones v. Z. Strafford, M. 1730. 


3 F. W. 79. ] OD 

[That the bill is for the ſame matter for which plaintiff 
brought another bill, is not a good plea, if the laſt is brought in 
a different right; as, if the firſt is as executor or adminiſtrator, 


the ſecond as adminiſtrator de Bonis non, Ec. of inteſtate. Hug- 


gins v. York-Buildings Company, T. 1740, 2 Athyns 44.) - 

[To ſupport a plea of a former decree, ſo much of the former 
bill and anſwer muſt be ſet forth, as to ſhew the ſame point was 
then in iſſue. Child v. Gilſon, T. 1743. 2 Athyns 603.] 

[A decree in a former ſuit for the ſame matter, cannot be 
pleaded till it is inrolled. Anon. 1754. 3 Athyns 8o g.] 
But it may be inſiſted on by way of anſwer, Kenſey v. Ken- 
fey, 7. 1754. 2 Vezey 577. ] | | 

[ A former decree, figned and inrolled, in which plaintiff was 
an infant, is a good plea, for an infant plaintiff is bound by a 
decree as one of age. Gregory v. Moleſworth, H. 1747. 3 A.. 
kyns 626. ] | | 


Or, another bill diſmiſſed ' for the ſame cauſe. Vide 1 Ver. 310. 


Tho? the decree for the diſmiſſion be not ſigned, or inrolled. 1 
Ver. 310. | | | 


(Tf the repreſentative of a co-adminiſtrator brings a bill of re- 


vivor and ſupplemental bill, for the ſame thing that the two ad- 
miniſtrators 
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The defendants may plead to the bill; 5 

To the juriſdiction of the court; as, that the parties duell 
avithin a county palatine, and the ſuit is for land there, or matters 
local. Semb. Ca. Ch. 41. Vide Franchiſes, (D. g.) 

But when only one party dwells there, or it be for a thing 


_ perſonal, it is no plea. . Ca. Ch. 41. 


So it is no plea, that the univerſity has conuſance in all cauſes 


in law or equity, where a ſcholar is a- party; for that does not 


extend to matters of mere equity. R. 2 Vent. 362. | 
{Plea to the juriſdiction of chancery, (or of any other of 


the king's ſuperior courts of general juriſdiction) muſt ſhew what 


other court has juriſdiction. E. Derby v. D. Athol, H. 1748. 
i Verey 202.] © : | | | 


[A plea which covers too much, cannot be allowed for part ; ; 


as, a plea to the juriſdiction, where plaintiff has a right to à diſ. 
covery, tho' not to relief, 1bid.] '_ 1 | 
[Or if a rectory is deviſed to a college, in truſt, to preſent the 
ſenior divine then fellow, defendant cannot plead to the juriſdic- 
tion, as being in the viſitor. Green v. Rutherforth, P. 1750. 
1 Veney 462.] | | | 
[But if an information is brought for relief, againſt an undue 
election to a fellowſhip in a college, defendant may plead that 
there is a viſitor who has the ſole determination of ſuch matters, 


 Altorney General v. Talbot, H. 1147. 3 Atkyns 662. 1 Vexey 18.] 


To the diſability of the plaintiff; as, that he is excommunicated; 


and that ſhall be ſhewn under the ſeal of the ordinary. Vid 


Prafiica! Regiſter in Chancery 277, 8. 
[That plaintiff is an alien born, and an alien infidel, not of 


the chriſtian faith, is not a good plea to a bill for a perſonal de. 


mand. Rambkifſenſeat v. Barker, J. 1737. 1 Atkyns 51.] 
[In the plea of, an alien, defendant muſt aver, that the perſon 
was an alien, or it is no bar. Burky, Broqun, 7. 1742. 2 4. 


B 397. ]! Z | e 
[ | Plea of conviction of capital offence, muſt be judged with | 


equal ſtrictneſs here, as if at common law. 1bid.] 

[Therefore, that A. gave B. a mortal wound, of which, &c. 
without ſaying in what part, is bad. id.] 

[Or if it ſays he was tried at the aſſiſes, without ſaying the 
perſon who tried him had a commiſhon of oyer and terminer, it 
is bad. hid. | 
That he is outlawed in another cauſe ; and the outlawry ſhall be 
ſhewn ſub pede figilli, Vide Practical Regiſter in Chancery 276. 

But outlawory in the ſeme cauſe for which relief is prayed, is no 
plea, but ſhall be diſallowed of courſe, as for delay, and the 
plaintiff ſhall purſue his proceſs for other anſwer, and 5 marks 
colts. Ord. per Cla. Rules and Orders of Chancery 97. Vide 
Pratical Regiſter in Chancery 277. 5 = 

And when outlawry in another cauſe 15 reverſed, the plaintiff 
upon payment of 2Cs., to the defendant, ſhall take a fulpert 

| . a 


vir 


. 


the ſame thing, is bad; for plainti T 
till defendant has anſwered, Jones v. . Strafford, M. 1730. 
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againſt him to anſwer the ſame bill. Ord. per Cla. Rules and 


Orders of Chancery 98. Vide Pradical Regifter in Chancery 277. 
So, by order in the excheguer, if a plea of outlawry be admit- 


| ted, or allowed, and the outlawry be reverſed, the plaintiff pay- 


ing the colts, ſhall take out a new /ubpena to anſwer his bill. 

Vide Rules and Orders in Exchequer 5. Rule 10. 8 | 
If one defendant pleads outlawry in the plaintiff, it is good 

only for himſelf. Ca. Ch. 3. | | | 


Outlawry of an executor is no plea to a ſuit as executor. 1 
Ver. 184. | 


[Plea for want of parties, is in bar to the whole bill, 
diſcovery and relief. Plunket v. Penſon, T. 1740. 2 Althyns 


1.] 3 : 
[Plea that the bill is only againſt repreſentative of real, and 
not of perſonal eſtate, muſt be allowed tho' ſuſpected only for 


delay. Ibid ] | 1 | 
| [Unleſs it is ſuggeſted that the repreſentation is conteſting in 
the eccleſiaſtical court. 7bid.] | | 


It is a good plea to a bill for diſcoyery of afſts, that the admi- 


niſtrator is not a party, tho? he is acknowledged to be inſolvent. 
Aſhburſt v. Eyre, P. 1740. 2 Athyns 51.] 
So a defendant may plead another ſuit depending in the ſame, or 


another court for the ſame cauſe. Ord. per Cla. Rules and Or- 


ders of Chancery 98, 99. Ca. Ch. 244. | 
[Plea that another action is ee in another court for 
need not make his election 


P. W. 19.) 1 | | 
[That the bill is for the ſame matter for which plaintiff 
brought another bill, is not a good plea, if the laſt is brought in 
a different right; as, if the firſt is as executor or adminiſtrator, 


the ſecond as adminiſtrator de bonis non, Ec. of inteſtate. Hug- 


gins v. York- Buildings Company, T. 1740, 2 Atkyns 44.] + 

[To ſupport a plea of a former decree, ſo much of the former 
bill and anſwer muſt be ſet forth, as to ſhew the ſame point was 
then in iſſue. Child v. Gibſon, T. 1743. 2 Athyns 603.] 

[A decree in a former ſuit for the ſame matter, cannot be 
pleaded till it is inrolled. Anon. 1754. 3 Athyns 809.) 

But it may be inſiſted on by way of anſwer, Kenſey v. Ken- 


Joy, 7. 1754. 2Vezey 577.] 3 
[A former decree, ſigned and inrolled, in which plaintiff was 


an infant, is a 2 plea, for an infant plaintiff is bound by a 
decree as one of age. Gregory v. Moleſeworth, H. 1747. 3 At- 
Or, another bill diſmiſſed for the ſame cauſe. Vide 1 Ver. 310. 
Tho? the decree for the diſmiſſion be not ſigned, or inrolled. 1 
Ver. 310. 5 
lf the repreſentative of a co- adminiſtrator brings a bill of re- 


vixvor and ſupplemental bill, for the ſame thing that the two ad- 


miniſtrators 
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miniſtrators had brought one for before, which, upon the death 

of one, the other had diſmiſſed, ſuch diſmiſſion is a good plea. 

Bowden v. Beauchamp, M. 1740. 2 Atkyns 82.] | | 
{Plea of decree of forecloſure, and 2 is not good, 


if there has been no final order to forecloſe, whatever length of 


time has elapſed; but it may be a good defence. Senhouſe v. Earl, 
. 1752. 2 Veeey 450. 3 
I.gns the excheguer, if the plaintiff admits this plea of a former 
ſuit depending, he ſhall pay 40s. If it is allowed on the hear- 
ing by the court, 3/. coſts. Vide Rules and Orders in the Exche- 
quer 6. Rule 13. - | „„ RD 
If there be another ſuit for the ſame cauſe at common 
law, the defendant may move, that the plaintiff may make his 
election at a day to be fixed by the court, where he will pro- 
ceed. 2 INOS, 
So the defendant may, in chancery, plead another ſuit diſmiſed 
in the exchegquer for the ſame cauſe. Vide Ca. Ch. 155, 6. 
Otherwiſe, if the diſmiſhon was evithout prejudice in law 
equity. R. Ca. Ch. 156. | 


IA bill dropt for want of proſecution, cannot be pleaded as 2 


decree of diſmiſſion to another bill; nor. is it ſufficient that the 
court implied there was no title when they diſmiſſed the bill, an 
abſolute determination of the .court that plaintiff had no title, 
muſt be ſhewn. Brandlyn v. Ord, M. 1738. 1 Athyns 571.) 


A plea of a former ſuit ought to ſhew, that the defendant was 


ſerved with proceſs, or appeared. Abr. Ca. 39. 


But to a bill by A. againſt B. for a forecloſure, a former | 


bill in the exchequer by B. for redemption, is no plea. 1 Ver. 
220. . 12 8 
A plea of former ſuit ſhall be without oath ; for it ought 
to be referred to a maſter whether there be ſuch a ſuit. 1 Ver. 

23. | 

[A plea of another ſuit depending for the ſame matter, muſt 
ſet forth when it was inſtituted. Fofter v. Vaſſal, M. 1747. 3 
Athyrs 587.] | | 

[If a creditor who has come in and prong his debt before the 

matter, under a decree at the ſuit of another creditor, brings 


a new bill, the former ſuit is a good plea. Neve v. Weſton, T. 


1747. 3 Athyns 557. 


If there is a decree for tithes, and the account is depending 


before the maſter, defendant may plead this ſuit and decree to a 
new bill brought ; for the account in this court is taken down to 
the time of making the report. Bell v. Read, M. 17, 47. 3 A. 


_ byns 590.) | 


If an executor aſſents to a ſpecific legacy, and the legatee 


brings zrover, and recovers large damages; the verdict and judg 
ment is a good bar to a bill by executor to ſer them aſide. Wi 


amt v. Lee, T. 1745. 3 Aihyns 223. | 
[A plea 
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[A plea of a foreign ſentence in a commiſſury court in France 
(the bureau des ations) is bad. Gage v. Bulkeley, H. 1744+ 3 


Athyns 215-] 


And it need hot aver, that the former ſuit is depending; for 
it ſhall be referred, and if ſet down te be argued, is admitted. 
1 Ver. 332. fy ITY „ 

[If parties have agreed to make the ſubmiſſion to an award, a 
rule of court, and to be reſtrained from bringing a bill in equity, 


arbitrators may plead in bar the award, tho it ſhould be defec- 


tive in point of law. Lingood v. Croucher, T. 1742. 2 Athyns 
395. 


grounds of his award, he may plead he is not obliged to ſet them 
forth. Anon. T. 1748. 3 Atkyns 644.] | 
[An award (unleſs there is colluſion or groſs miſbehaviour) is 
a good plea to a diſcovery as well as to the merits. Tittenſon v. 
Peat, T. 1747. 3 Athyns 529.] 5 
[If a plea of an award is allowed to a bill, praying a general 


account, yet the plaintiff is not precluded at the hearing, from 
objecting to the award for fraud or partiality in the arbitrators. 


Lingood v. Eade, M. 1742. 2 Atkyns gol.] 1 

If one partner brings bill for diſcovery and relief, againſt ano- 
ther, who pleads that by their articles, all differences —_— to 
their partnerſhip ſhould be referred, that the bill relates to ſuch 


only, that they have not been ſubmitted, nor has plaintiff offered, 


tho? defendant has been always ready, &c. this is not good, 
for there ſhould have been a clauſe impowering arbitrators -to 


examine parties and witneſſes on oath, which by this they cannot 


do. Wellington v. Mackintoſh, P. 1743. 2 Atkyns 569. 
But it is ſaid that with reſpect to this point, Ld. Hardwicke's 
opinion muſt be miſ-reported, for the parties could not give arbi- 


trators ſuch a power. D. per Kenyon, Maſter of the Rolls. 2 
Brown's Ch. Rep. 337.“ 


And therefore, that by articles of partnerſhip, all differ- 
ences which might ariſe were to be referred to arbitration, and 
that the matters in diſpute had not yet been ſo referred, is a good 
plea to a bill for an account of a partnerſhip. Id. 1bid. 336.* 

So a defendant ſhall plead the ſtatute of limitations, Vide Prac- 


tical Regiſter in Chancery 279. 

[Where defendant has been in poſſeſſion of eſtate pur autre vis 
for 20 years, the /tatute of limitations is a good pleay tho? plaintiff 
had not the leaſe in his poſſeſſion, and the defendant ſets out that 


the leaſe had been renewed. Low v. Burron, P. 1734. 3 P. 


W. $62,} © * | | 
[ The ſtatute of limitations is a good plea (but not a good de- 


murrer) to a bill to redeem after the mortgagee has been in poſ- 
ſeſhon, many (as 30) years. Aggas v. Pickerill, T. 19745, 3 A. 
kyns 225.] EY - | 


IIoteſtate 


IIf a bill is brought againſt an arbitrator, for 3 of the 


i 

! 
i 
f 
* 
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[Inteſtate dies abroad, leaving infant ſon, adminiſtration is 


granted during the minority to A. who does not ſue, the ſon ad- 
miniſtraror de Bonis non, within ſix years of coming of age ſues, 


yet the fatute of limitations may be pleaded againſt him, Jych v. 
Eaft-India Company, J. 1734. 3 P. V. 309] _ 


[A corporation may plead the /tatute of limitations, as well as 


private perſons. bid. ] 


[The ffatute of limitations may be pleaded, tho' an original has 


been filed, if there have been no proceedings on it for ſix years, 


Lacon v. Lacon, T. 1742. 2 Atkyns 395. 


[To a note to pay an annuity, or a ſum three years after date} 


or a ſum by inſtalments, the plea muſt not be, did not promiſe, - | 


but that the cauſe of action did not accrue within ſix years. Anon, 
H. 1743. 3 Atkyns 70.) | 3 LT» : 
[Plenarty for fix months is a good plea to a bill, praying that 


defendant, who was preſented by a truſtee in breach of truſt, 


may be compelled to reſign. Boteler v. Allington, H. 1746. 3 At- 
kyns 453. : 3 5 

[The fatute of I:muations is no 1 where the bill charges 
fraud, but it ſhould charge that the fraud was diſcovered within 
{ix years before bringing the bill. S. S. Company v. Mymondſell, 
AM. 1732. 3 P. W. 143. ] | 


The fatute of limitations cannot be pleaded to the diſcovery 


when the debt was due, tho? it may be to the debt itſelf. Mack 


worth v. Clifton, T. 1740. 2 Allyns 51. 5 
[A fine and non- claim is not a good bar to a plaintiff?s title, 


if a ſuit has been pending in this court, in a Caſe where there is 


proper matter of equity. Baker v. Pritchard, T. 1742. 2 Atkyns 
387.] | | | 


[If a man enters upon an eſtate on the footing of a truſtee, and 


pertorms the truſts, but never makes any declaration of it, and 
then levies a fine, a plea of this fine and non- claim ſhall not be 


allowed to bar a remainder-man, Shields v. Ailyns, T. 1747. 3 


Atkyns 560.] 
[The flatute of limitations cannot be pleaded to a bill for diſ- 
covery of a title, and charging fraud, but defendant muſt an- 


ſwer to the fraud. Bicknell v. Gough, T. 1747. 3 Athyns 558.] 


*So the defendant may plead* the privilege of the univerſiy 


to have conuſance of pleas. Ca. Ch. 237. Vide 2 Vent. 


362. | ; | 5 
That the bill requires an anſwer to a matter, which ſubjeftr 
the defendant to a penalty, or accuſes him of a crime. 1 Ver. 
109. | 


deviſed to the vendor, againſt whom there has been a verdict, and 
a receiver put in poſſeſſion by chancery, to both which this con- 
tract was ſubſequent, it is within flat. 32 H. 8. c. g. againſt ſell- 


ing pretenced titles, which ſtatute defendant may plead. Sharp 


v. Carter, T. 1735. 3 N M. 375. ] 


- 


(If a diſcovery is prayed of a contract to purchaſe an eſtate, 


[I 


C, 


CUANTERE - ---; 


[IF a bill is brought for relief againſt a policy of inſurance, 
ſuggeſting the ſhip was fraudulently loſt, and that ſhe had only 
wool on board, and interrogating what goods were on board, de- 
fendant may plead the ſtatutes making exportation of wool penal; 

but if any other kind of goods are mentioned in the charging part, 
defendant muſt give ſome 'anſwer to that. Duncaif v. Blake, 


H. 1737. 1 Atkyns 52.] 


If a plea of the ſtatute of frauds, as to a diſcovery, is coupled 


vith an anſwer admitting the facts, the plea muſt be over-ruled. 
Cottington v. Fletcher, H. 1740. 2 Athyns 155. ] 
$0 if the bill be for a redemption, upon a ſuggeſtion, that A. 
conveyed to the father of the * in mortgage, who agreed to make 
4 Aſſcarance; a plea, that the land was ſettled in marriage on the de- 
fendant, for a conſideration paid, without notice of ſuch agreement, is 
good. R.Ch. R. g. | 3 
[IF to a bill by a creditor under a will, for ſale of lands for 
payment of debts, for diſcovery of title to lands in widow!s poſ- 


ſeſſion, ſhe pleads a deed of ſettlement and jointure, and offers to 
diſcover if plaintiff will confirm, it is bad, unleſs ſhe ſet forth the 
particular lands, and the date of the deed. Chamberlain v. Knapp, 


H. 1735. 1 Atkyns 52.] 3 
So a defendant ſhall plead, to a bill for diſcovery of a title, 


That he is a purchaſer for a valuable conſideration, without notice 


of the plaintiff”s incumbrance. 2 Vent. 361. Vide poſt, (4 I. 
3» 4.) . 5 FE 3 
And need not ſhew for what conſideration. R. Ca. Ch. 34. 
R. Hard. 5 10. | EE, 
[A valuable conſideration ſet forth by defendant, protects him 
from giving an anſwer to a title ſet up by plaintiff, but plea of 


bare title, without ſetting forth a conſideration, will not. Brereton 


v. Gamul, Il. 1741. 2 Athyns 240.] | 

So it need not mention the time of the purchaſe. R. Hard. 

. . 5 | 
But if the plea does not add, that he was a purchaſer, without 

notice, it is bad. R. 2 Vent. 361. Semb. 1 Ver. 179. | 


Jo a bill for diſcovery of defendant's title, it is a good plea, 


that a writ of right had been tried and determined againſt the 
plaintiff, who was demandant in the writ of right. 1 Brown, Ch. 
e | | 1 £ 
But where the bill is for a diſcovery leading to relief at law, 
the defendant cannot plead in bar to the diſcovery, matter which 
would be a bar to the legal remedy. 2 Brown. Ch. Rep. 11.“ 
In a plea of a purchaſe, if defendant ſay he had no notice at 
the time of the purchaſe, he need not ſay he had it not at any 
ume before. Jones v. Thomas, II. 1733. 3 P. M. 243. | 
And without notice at the time of the purchaſe, is not ſufficient 
without ſaying, that he had ns natice when the conveyance was cee: 


cufcdl. R. Ca, Ch. 34. 
[It 


| 
9 
| 
| 
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If a purchaſe for valuable confideration without notice, is 


pleaded to a bill, whieh charges partieular and ſpecial notlee, 4 
neral denial of notice is not ſufficient, it muſt deny as ſpeei - 


ally, or it will be bad. Radford v. Wilfin, M. 1754. 3 Ah 


815. LY | 
ſit to a bill for poſſeſſion, defendant pleads purehaſe for valu - 


able conſideration, and that the money is paid, or bona fide ſtcurad 
to be paid, and it is in fact only ſecured ; the plea ſhall be over- 


ruled, for he has now notice of plaintiff's title. Hardingia v. 
Nicholls, H. 1745. 3 Aitynt 304.] | | 
And notice ſhall be by way ef anſwer, not by plea. R. 2 Ca. 


Cb. 161. 5 
(If defendant in plea of purchaſe for valuable conſideration 


omits to deny notice, and plaintiff replies, defendant need only 


prove his plea, for plaintiff might have ſet it down to be argued, 
hehe, H. 1730. 3 P. V gl.] | 


[In pleading a purchaſe or mortgage, the defendant muſt ſhey 


that the vendor or mortgagor pretended to be ſeiſed in fee. Head 


v. Egerton, P. 1734. 3. P. V. 280.] 
[ 


notice of plaintiff 's title, it is ſufficient to aver, that the pevfon 


who conveyed was ſeiſed, or pretended to be ſeiſed, when he ex · 


ecuted the purchaſe deeds; but where ſine and npn-claim is the 
bar, the averment muſt be that he was actually ſeiſed; ſeiſed ut 


de libero tenemento is ſufficient. Story v. Ld. Windſor, T. 1743. 


2 Athyns 630.] 


So if a defendant pleads a ſettlement after marriage, purſuant * 
an agreement before, the plea ought to Ihe that the agreement was. 


1 Ver. 139. | 5 . 
If the 3 pleads, that he is a | rag bona fide, vith- 
out notice, and denies the fraud alledged in the bill, it is not good, 
unleſs he anſwers to the fraud. 1 Ver. 185. 
If he does not ſhew the vendor ſeiſed and poſſeſſed, it is bad. 


1 Ver. 246. 


If he pleads it to more than was ſettled for what is then due, it 


will be bad. Vid Ch. R. 143. 55 
[If under one roof there were formerly a fulling · mill and a corn- 
mill, which paid a modus of 6s. 8d. and the fulling wheels are 
taken away, and two corn-mills, are put in its place, and a bill is 
brought for tithe of three mills, and the modus is pleaded for the 
one mill, it is bad in form and in ſubſtance. Talbot v. May, M. 
1743. 3 Ant 17.] FE; 
$9 to a bill by an executor, for an account of the profits of an 
eſtate pur auter vie, the defendant may plead, that the teflator per- 


mijted him to take the profits for a debt. upon whith he eatred, and 


the igſlator being dead, has title as occupant. R. 2 Vent. 364- 


So to a bill for a diſcovery, the defendant ſhall plead, hat 
what he knew was only as counſel, a rbitrator * tfc, N. Ca Ch. 


8 : | 
N 5 | | Reg $0 


a plea of a purchaſe for a valuable conſideration without | 


80 the defendant may plead, that he being a mortgagee, upon 
hearing of prior incumbrances, purchafed an e prior to the plain- 
_ tiff 's, with an offer to aſſign, on payment of the money due upon 
both. R. Ca. Ch. 150. Vide poſt, (4 A. 10.) | 
So if a mortgagee takes a 'prior eſtate in fee, he ſhall not be 
obliged to make diſcovery. D. Hard. 173. | 
Otherwiſe, where he purchaſes other incumbrances. R. Hard. 
172. - 
780 for a defendant to a bill for diſcovery of the goods of » 
bankrupt, it ſhall be a good plea, That he purchaſed them, bona 
fide, for a valuable conſideration, before a commiſſion, and before no- 
tice of the bankruptcy. R. 1 Ver. 27. - _ 

[Plea of a ſtated account, muſt ſhew it was in writing, and 
what the balance was. Bur v. Brown, T. 1742. 2 Athyns 
5 MI plea of a ſtated account, as to all matters herein before 
accounted for, is bad; it ſhould aver, chat it is juſt and true to the 
beſt of defendant's knowledge and belief. Anon. H. 1743. 3 At 
Byns 70. | | 7 | 

[If a bill impeaches an account, and charges that plaintiff has 
no counterpart of it, defendant, if he pleads a ſtated account, 
muſt annex a copy of it. Hanley v. Simpſon, H. 1745. 3 A. 
kyns 303.] REES 4 es nat 

But to a bill to be relieved from a bond for the balance of an 
account, a plea, that the account was ſtated with his teſtator, and 
the vouchers delivered up, and a bond given for the balance, was over- 
ruled. Ca. Ch. 262. Pide pofl, (2 A. 3. 

Bill for an injunction to an action for waſte, becauſe the waſte 
alledged was an improvement; plea of the ſtatute of Glouceſter, 
which allows an action for waſte againſt the leſſee, was over- 
ruled. Ch. R. 135. N 5 | 

Bill for money ſecured by mortgage, and alſo by bond; plea, 
that the plaintiff, in an action at law upon the ſame bond, was non- 

fuited, is not good. Vide 1 Ver. 77,8. | | 

Bill for relief againſt a policy, to pay without abatement, if 
A. ou before M.; plea, that A. did die before, over-ruled. _R. 
2 Fer. 10. | | | 

Bill to be relieved againſt a verdict at law; plea of the verdi 

and judgment, and that the matter is conuſable at law, and the plain- 
nf did there infift upon il, over-rxuled. R. 2 Ver. 146, 155. 

(If a bill is brought to ſet aſide a will for fraud, and for a re- 
ceiver, and deſendant pleads that, the will was duly executed, 
and ought to prevail till found otherwiſe at law, and therefore no 
receiver ſhould be appointed till then, the plea is good as to the 
firſt part, but not as to the latter. Anon. M. 1743. 3 Athyns 
11 | ES 4 

Bill for an account of goods ſold by the ſheriff upon an execu- 
tion at an under- value; plea, that they were offered to the plaintiff 
a! the fame value, is good. R. Ch. R. 111. - | 


* 
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Ilf a bill is brought againſt adminiſtrator for a diſtribution, it 
is not a good plea that he is not obliged to it within the year; 
but it ſhall Rand for anſwer with liberty to except. Hart v. King, 

in ſe. T. 1720. Bunb. 64.) „ 
[If the plea is to diſcovery and relief, when the bill prays only 
a diſcovery, it is bad. Aſgil v. Dawſon, in ſe. H. 1720. Bund. 


©]: ; | 5 
: 5 plea may be bad in part, yet not bad in the whole. Dur- 
calf v. Blake, H. 1737. 1 Athyns 52.) Fs he 
[A bill, ſo far as not contradicted by the plea, muſt be taken 
to be true. Plunlet v. Penſon, T. 1740. 2 Atkyns 51.] ; 
[If a bill is brought for payment of a note of an inteſtate, 
charging that adminiſtrator promiſed to pay as ſoon as he pot in 
the effects, a plea that defendant made no 2 to pay, is 
bad, as too general; it ſhould. be, no promiſe to pay out of che 
aſſets. Anon. H. 1743. 3 Atkyns 70. | | 
[If a plea is to the relief only, and is directed to ſtand for an 
anſwer, the words, with liberty to except, muſt be added, or it is 
allowing it a good anſwer. Maitland v. Wilſon, M. 1757. 3 4. 
kyns 814. 5 
I. plea containing exception of matters herein after mention- 
ed is bad. Salleld v. Science, M. 1750. 2 Vezey 107.] 
[So to a bill for account and diſcovery, a plea of releaſe, far- 
ther and other than in the plea ſet forth. lid.]. 
[Unleſs the only ſums mentioned in the plea are alſo men- 
tioned in the releaſe, for that makes it the ſame, as if it had 
been ſaid, farther than is in the releaſe, which is good in form. 
Ibid.] | 3 = | | 
[But if there are charges of account made up, and deal. 
ings which require anſwer and diſcovery, ſuch plea of releaſe 
is bad in ſubſtance, for if allowed, plaintiff could not except. 
Ibid.) © 5 : 
[If defendant does not prove the fa&, neceſſary to ſupport the 
plea, plaintiff ſhall not loſe his diſcovery, but the court will order 
examination on interrogatories to ſupply it. Brownſwerd v. Ed- 
evards, H. 1750. 2 Vexey 243. | 5 
*A plea may be amended, if there be a mere flip, where the 
material ground of defence appears ſufficiect, but not otherwiſe. 
2 Brown, Ch. Rep. 147.* | | 


oy 


(I. 2.) How put into Court, Qc. 


A plea may be put in upon a general dedimus. | 

Or under the hand of counſel only, if it be to the juriſdiction, 
or to the diſability of the plaintiff. Ord. per Cla. Rules and Or- 
ders in Chancery 96. . | | 

aa plea ſhall be put in upon oath of the defendant. 2 Ca. Ch. 
2066. | 


But 
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But if the matter of the plea appears upon record, it 
is not neceſſary; and therefore a plea of outlawry ſhall be 
without oath. Ca. Ch. 237. Vide Practical Regiſter in Chan- 
cery 274. HF | wa „ 
After an attachment with proclamation, no plea ſhall be re- 
ceived without an order of court. Ord. per: Cla. Rules 
and orders of ' Chancery 99. Vide Pradiical Regiſter in Chan- 
cery 274, 5 5 2 3 
Privilege of the univerſity to have conuzance of pleas ſhall be 
pleaded without oath. Cu. Ch. 237. | 
So a plca muſt be averred ; otherwiſe it will be over- ruled in 
the exchequer. - Hard. 160. 1 | 
So a dilatory plea ſhall not be allowed, where the defendant 
is in contempt, or anſwers by commiſſion. „ 
80 a defendant who pleads, ought to anſwer to a fact, 
not covered by the plea, or which ſupports his plea. Eg. 
Ca. 185. Toy | a 
If hearing the cauſe, defendant has not ſupported his plea | 
by his anſwer, plaintiff may counterprove by reading the anſwer, . _ : 
and ſo overturn the plea : ſo at the time of arguing the plea, plain- e 
tiff may counterprove by reading the anſwer to ſhew defendant LET, 
has not ſufficiently ſupported his plea. Hildyard v. Crefy,  _. N 4 
H. 1745. 3 Athyns 303. J ER. ” = 8 
All pleas to the juriſdiction, or upon the ſubſtance of | . 
the bill, ſhall be determined in court. Ord. per. Cla. Rules 3 
and Orders of Chancery 97. Vide. Praftical Regiſter in Chan- © 
cery 282. | | s „ a 
A plea to the juriſdiftion, or founded upon the ſubſtance of 
the bill, ſhall be entered by the defendant with the regiſter, within 2 
eight days, to be argued. Ord. per Cla. Rules and Orders of 1 Et | 
Chancery 97. © : Ee | 22 
A plea to the diſability, the plaintiff within eight days after 
filing ſhall enter with the regiſter to be argued, if he thinks it 
proper; and if he does not do it, the defendant of courſe ſhall _ FE 
take out proceſs for five marks cofts. Ord. per Cla. Rules and 
Orders of Chancery 98. Vide Praflical Regiſter in Chan- 
cery 277. | 8 | | 
A plea of another ſuit depending, ſhall be referred to a maſter ; 
and if the plaintiff does-not procure his report within one 3 | 
his bill ſhall be diſmiſſed with ſeven nobles for coſts. Crd. per 
Cla. Rules and Orders of Chancery 98. Vide Practical Regiſter . - 
in Chancery 281. | | 8 
If the report be againſt the plaintiff, he ſhall pay five pounds 
for coſts. Ilid. 5 B 
If a plea be allowed upon the arguing, the ordinary coſts againſt | 3 | 
the plaintiff are five marks. Ord. per Cla. Vide Rules and Orders 8 E 
of Chancery 98. | : | | | 
But if the plea comes in upon a dedimus, though it 
be good, the defendant ſhall not have coſts. Ord. per Cla. 
Ch, Rules and Orders of Chancery 96. Vide Pradical Regiſter in Chan- 
my I3$ 155 | | | 
Vor. II, | * 5 e If 
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and join in commiſſion. Rules and Orders in Exchequer 4. 


but the plaimiff replies to it generally, be admits the plea 


If the defendant does not procure his plea to the juriſdiction, 
vr upon the ſubſtance of the bill, to be entered with the regiſter 
within eight days, it ſhall be diſallowed of courſe, as for 
delay; and the plaintiff ſhall take out proceſs for other anſwer, 
and 4os. coſts. Ord. per Cla. Rules and Orders of Chan- 
cery 97. er 15 1 

And ſuch plea ſhall not be afterwards debated without the 
order of the court, upon motion. id. | . 

If the plea be over-ruled upon the arguing, the defendant ſhall 
pay five marks colts. Ord. per Clu. Rules and Orders of Chan- 
cery 96. | 5 
| — court may order, that the defendant ſhall not pay coſts; 
Ca. Ch. 41. | | | 

Or that the plea be over-ruled, but that the plaintiff ſhalt not 
proceed farther than anſwer, without leave of the court. Ca. 

1 . AGE | g 

Or that the defendants do anfwer, and their plea to be conſ⸗- 
dered at the hearing of the cauſe. Ca. Ch. 13. 55 
So by order in the excheguer, if the plea or demurrer be not 
ſet down by the defendant by the Saturday ſe'nnight after it is 
put in, or be over-ruled, it ſhall be difallowed, and the defen- 

dant hail pay 40s. coſts, and after his anſwer ſhall rejoin gratis, 


Rule 9. 8 STR: 
Ik a plea in chancery be not ſet down, but the plaintiff replies, 
and the defendant joins in commiſſion, and the cauſe is heard, 
the plea is waived. Abr. Ca. 41. ; 
If the plaintiff does not ſet down the plea, nor the defendant, 


good, if the fact be true. 1 Ver. 72. [Anon. M. 18 6.2 
* 82.4 | . | 
If the plea be in abatement, and diſallowed, there ſhall be z 
reſpondeas oufter. I Ver. 73. 7 | 
If in bar, be it allowed or diſallowed, it ſhall be peremptory. 
1 Ver. 73. . . 

Or there may be an order, that it ſhall ſtand for an anſwer, 
faving juſt exceptions, upon which the plaintiff ſhall reply, and 
rhe defendant ſhall prove the fact of .the plea. Yide Prafical fe. 
gifler in Chancery 283. 5 | : 

If defendant pleads and dies before plea argued, it cannot be 
argued, but his repreſentative. muſt plead de novo. MicHethwailt 
v. Cacverley, IN. 7 G. 2. C. T. 7. 3• | 


(K) Anſwer. 


(Kk. 1.) Whed it ſhill be filed: 
1 1 the 1 docs not demur or plead, he ſhall anſwer ts 
the bull; © - | | | 
But where he has anſwered all the circum ſtances te- 
beciiog his own intereſt, he ſhall not be compelles £ 
EE * 


U 
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anſwer the further circumſtances of the bill. 2 Prown Ch. 
332. ® 9 


Rep. | 7 
Tr the plaintiff give a rule to the defendant upon the day 


after coſts day to make anſwer, the defendant ſhall anſwer 


within ſeven days afterwards. Yide Practical Regifter in Chan- 
cery 8. | | 
Otherwiſe he ſhall have time to anſwer till the end of the term. 
Vide Pradical Regiſter in Chancery 9. Ee 
And if the ſubpena was returned upon the laſt return in term, 
till the beginning of the next term. bid. ge, 
But if it was returned art any other return than the laſt, the de- 
fendant ſhall anſwer within ſeven days, though there be not fo 


many within the term, for the chancery is always open, and tho? 


no rule be given. Jbid. 


So if it be returned on a day certain, though it be the laſt day 


in the term. | | ESC: 

Or if it be returnable immediate, tho? ſerved on the laſt day of 
term. | OS 
Yet if the defendant takes out a commiſſion, for the taking of 


his anſwer in the country, as he may of courſe, he ſhall have time 
till the day after the firſt coſts day in the next term; or in Tiny 
term, till the day after the ſecond coſts day. Vide Pradical 


Regifter in Chancery 10. 5 
So he may have longer time, upon motion and cones that 
he cannot anſwer, without a fight of writings, which are twenty 


miles diſtant in the country. Vide Pradical Regifter in Chan- 


cery 9. 3 
Or without conference with others concerned. id. 


But if he have time granted him to anſwer, when he is in con- 
tempt; the ptoceſs for contempt proceeds without a ſpecia lorder. 
1 Ver. 104. | 5 


[Defendant in contempt may have leave to plead, an- 


ſwer, and demur. Town of Scarborough v. Fackſon, P. 1728. 
Bunb. 251. „ | 
- [Tf defendant in contempt prays time to anſwer, he ſhall enter 
his appearance. Ibid. Lord Berkley v. Verden, M. 1730. 
Bunb, 290.] 8 : 
[And he ſhall be deemed in contempt, if the time for anſwer- 
ing be out, tho? no attachment ſealed. id.] 
By order in the exchequer, every defendant ſhall file his anſwer 
in eight days after appearance, if the bill was filed in term, or 
within two days after, if he does not pray a commiſſion (by entry 


under his appearance) returnable the next term. Vide Rules and 


Orders in Exchequer 3. Rule 6. 

If he lives fifteen miles diſtant from London, and the ap- 
pearance be upon the firſt return of Eaſter or Michaelmas term, 
_ commiſhon ſhall be returned before the end of the term. 

it, Z 

* By the courſe of the court, a plaintiff in a croſs cauſe cannot 
have an anſwer till he has himſelf anſwered the original bill. 
2 Ath, 218, * | | | 
T2 e [If 
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| (If plaintiff in original cauſe has not taken out proceſs, he can- 
not compel defendant, who files a croſs bill, to anſwer him firſt, 


Price v. Lord Coning ſby, H. 1722. Bunb. 124, , 


[If after an anſwer is reported inſufficient, defendant files croſy 


bill, and plaintiff amends, and obtains orders to anſwer amend. 
ments when exceptions are anſwered, he waves his priority; for 


the pendency of the ſuit, as to the amended parts, is only from 


the time of the amendment. Long v. Burton, M. 1741. 2 4. 


kyns 218.) 


If A. files bill againſt P. whoſe plea is allowed; and B. files 


croſs bill againſt A. whoſe anſwer. is reported joſufficient ;. 4. 
loſes his priority of ſuit, and fhall make goodanſwer to B. before 
B. anſwers an amended bill of 4. - Rattray v. Darley, H. 1750. 


3 Athyns 724.] 


* If on motion for time to anſwer obtained, the defendant put 
in a plea, that is a ſufficient compliance with the order. 1 Broun, 
Ch. Rep. 56. 98 N 
K. 2.] How it ſhall be made. 


The anſwer ought to be under the hand of ond. who ought 


firſt to peruſe it. Vide Pradiical Regiſter in Chancery 6. Vide 


Ruler and Orders of Chancery 93. | 

[By a general order 27 April, 1748, all anſwers ſhall be figned 
by the parties ſwearing them, in the preſence of the maſter or of 
the commiſſioners taking them.] | CS 

It ſhall be ſuccinct, and not ſcandalous. Vide Prafical 
Regiſter in Chancery 6. Vide Rules and Orders of Chan- 
cer 93. ö ER] | 


It muſt confeſs, avoid, deny, or traverſe all the material parts 


of the bill. Vide Pradlical Regiſter in Chancery 6. | 

(If a bill is brought for diſcovery. only, to which defendan 
picads fine and non-claim, and the bill is amended praying relief, 
defendant cannot put in a compleat anſwer over again, for it might 
be referred for impertinence, but he muſt refer to the former an- 
1wer ; and this laſt anſwer is to be conſidered as a part of the ar- 
ſwer to the original bill. Hildyard v. Crefſey, H. 1745. 3 4 
yns 303. . AEST BP 

It muſt be direct, as to the act of the defendant, charged 
zo be done within ſeven years, without ſaying, To bis u. 
membrance, or 'as he believes, unleſs the court, upon exception, 
ſees cauſe to diſpenſe with ſo poſitive an anſwer. Ord. per Cl. 
Rules and Orders of Chancery 99. Vide Pradiical Regiſter in Clas: 
cery 7. | | i | 
Yet, that he did not receius more, io his remembrance, was allowed, 
1 Ver. 470. „ | . 

It muſt be without evaſiog: as the receipt of 100l. e. ſhall 
uot be anſwered literally; but the defendant ſhall ſay, that he did 


not receive any part, ur that he received ſo much, and not the 
_ 8eficue ; for he ought to traverſe the fubſtance, viz. the receipt 


Ord. 


Hint 112.] 


- 
* 


err. 
Ord. per Cld. Rules and Orders of Changery 100. Vide Practical 
Regiſter in Chancery 8. | 


So if a fact be charged with divers circumſtances, he ſhall an- 


ſwer to the fact alledged ; and it is not ſufficient to deny that he 


land to be ſettled; if the defendant denies the agreement to make 
a ſettlement, yet he ſhall anſwer to the incumbrances immediate- 


ly, without anſwering to the incumbtances upon interrogato- 


ries after it is determined, whether he agreed or not. R. 


2 Vent. 357. 5 - | | : 
Though a perſon cannot compel another to ſet forth by 


what title, nor under whom he claims, merely becauſe his 


lands lie next, yet where the diſpute is about boundaries or 


unity of poſſeſſion, defendant muſt ſer forth how he is in- 
titled. Champernoon v. Borough of Totneſs, M. 1740. 2 A.- 


Bill in the excheguer for tithes, if the defendant by anſwer, and 


not by plea, inſiſts upon a diſcharge by a modus, he ought to an- 


ſwer to the quantities and values and what lands he has, and it 


ſhall not be referred to an examination by interrogatories. R. 


Hard. 130. | 


[If the anſwer admits plaintiff intitled to all tithes but 
of corn and grain, the court will decree him hay, without 
_ proving he ever received it. Fox v. Bardævell, P. 1733. 


Bunb. 327.) 

If the bill be againſt huſband and wife, they may anſwer ſeve- 
rally. 2 Ca. Ch. 39, 173. ES | | 

But the anſwer of the wife is nothing worth, if the huſband 
does not anſwer. 2 Ca. Ch. 173. | 

And if the anſwer of the wife confeſſes that which the 
2 denies, it ſhall not prejudice the huſband. 2 Ca. 
Ch. 39. | 


[If the huſband is run away ſince appearance, and no friend 


will be guardian, the' wife may have leave to anſwer without. 
Glover v. Young, P. 10 G. Bunb. 167.] 
{A Huſband allowed to anſwer without his wife, becauſe ſhe 
declared ſhe would not anſwer with him, and loved the plaintiff 
better. Murriet v. Lyon, T. 10 G. Bunb. 175.] 5 | 
{If a huſband brings a bill againſt his wiſe, the ſhall anſwer as 
a feme ſole, and not by guardian. Ex parte Strangeways, P. 1747. 


3 Athyns 478. | 


| . 
If a bill is brought againſt a Jew, he ſhall be ſworn 
upon the Pentateuch in the preſence of the plaintiff's clerk. 


4 Jer. 263. | 
A defendant being ſurpriſed in his anſwer, before replication, 


upon a certificate and an affidavit of notice, ſhall be allowed to 


. amend the miſtake. Ca. Ch. 29. - 


An anſwer may be amended before iſſuę joined. Mullins v. 
Simmonds, H. 1724. Bunb. 186] 


did it, with ſuch circumſtances, which is a negative pregnant. 
Bill to make a ſettlement, and diſcover, incumbrances upon the 
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An anſwer was amended (by making a greater un- 


tity of Acres) after iflue joined and a commiſhon iflued, 
on defendant's paying all coſts, and taking. a new com. 


miſſion at his own expence. Berney v. Chambers, H. 1121, 


Bunb. 248.) 


* , 


{Anſwer refuſed to be amended (by altering the day of payment 
of a modus) tho iſſue not joined, and the day ſet right in a croſs 
bill, Wortley Montague's Caſe. Ilid.] 1 

An anſwer amended by the draught, where the miſtzke wa 


250 or zoo, for 25 or 30. Biſhop of Ely v. James, H. 1730. 


Bunb. 295. . 
[But refuſed to amend 86 for 68, where the draught and in. 


groſſment agreed. bid. ; | 
[If attorney-general has put in the common anſwer to a bill 
of interpleader (that he is a ſtranger, and hopes the intereſt 
of the crown will be taken care of, &.) he may withdraw it (on 
motion) and put in another inſiſting on the particular right of 
the crown. Errington v. Attorney-General et a. P. 1731, 
Bunb. 303.] | LD + 
, [Anſwer. may be amended, if for plaintiff's beneſt, 
and defendant very old. Holliday v. Nabb, M. 1732. 
Bunb. 323.] 2 : 

[A defendant an particular circumſtances may have leave to 
amend an anſwer by adding a new fact, as if the anſwer refers 
to a deed, to amend by adding that by the cuſtom of the country 
where it was executed, it was depoſited, ſo that an authentick 


copy is all that can be had. ¶M barion v. Wharton, P. 1740. 2 4. 
ns 294. | BY 


[The court will not allow a defendant to amend an anſwer, by 
ſtriking out the admiſſion of a fat which would deprive 


plaintiff of the benefit of this evidence; eſpecially, it he 


does not ſwear he was ſurprized into the admiſſion, or ill. ad. 


viſed in ſetting it forth. Pearce v. Grove, T. 1747. 3 4+ 


kyns 522.) Pe | 

* Nor ſhall an anſwer be amended after an indictment for per- 
jury preferred, or threatened, in order to avoid the indictment. 
1 Brown, Ch. Rep. 419.“ | | 

So after a compromiſe of the cauſe, the bill and an- 


ſwer may, by conſent, be ordered to be taken off the file. 


Ver. 189. 


(K. 3.) Anſwer by Commiſſion. 


The defendant may take out a commiſhon, to take bis 
anſwer in the country, of courſe, without motion or affidavit ; 


vide the form, Weſt. S. 27. Vide Practical Regifler in Chan- 


eery 72. | N 
And it was ufual to incloſe a copy of the bill in the commiſſion. 

Vide Prafical Regiſter in Chancery 72. 2 nth 
But now by the . 4 & 5 Ann. 16. No copy, abſtract, or te- 


vor of any bill in equity ſhall gd with the dedimus, or commiſſos 
5 N N | or 


or 
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foe cabling the 1 anſwer ; and in lieu of it the ſworn 
clerks in all cauſes ſhall take, to their own uſe, the whole term- 


fee of 38. 4d. and the whole fee for all ſmall writs made by 


them. ES 8 | 
But a commiſſion ſhall not be allowed, after an attachment 


with proclamation returned, without motion upon an affidavit, 


that the defendant is ſick, or other ſpecial cauſe; or without the 


aſſent of the plaintiff. Vide Prafical Regiſter in Chancery 75, 6. 
Nor after time allowed for taking the anſwer by reaſon of the 


abſence of writings, Oc. 


Nor after an anſwer formerly taken upon commiſſion. Ord. 


fer Cla. Vide Rules and Orders of Chancery 99. Vide Practical 
Regiſter in Chancery 77. | 


and by an order in the excheguer, a defendant who anſwers by 
commiſhon ſhall not demur, or givea dilatory plea, without or- 
der of court upon motion. Rules and Orders in Exchequer 4. 


Rule 7. yy | | . 
So, if the defendant prays 2 commiſſion, and does not take it 


out, until three weeks before the next term, (other than Trinity 


term,) the plaintiff may take out proceſs of contempt. Rules and 

Orders in Exchequer 4. Rule 6. | | ? 
The commiſhoners muſt adminifter the oath to the defendant, 

and return the commiſſion with the anſwer ſigned by the defen- 


dant, and the “ bill incloſed in the commiſhon, thereunto an- | 

nexed, and ſigned by the commiſſioners in this form, capt apud 5 Ann. 16, 
C. in Com. E. 29 die M. Oc. coram nobis, &c. | 

By a general order April 27, 1748, by Lord Hardwicke, all 
anſwers and pleas, as well thoſe which fhall be taken before com- 


miſſiorers in the country, as thoſe which ſhall be taken before 


any maſter of this court, ſhall be ſigned by the parties (wearing 
| ſuch anſwers and pleas, in the preſence of the maſter, or of the 


commitiioners before whom the ſame ſhall be taken refpeQively, 


2 Alkyns 304.“ | 5 | 

[A commiſſion may go to take the anſwer of a heathen idola- 
tor, in the Last Indies, and ſhall be to take the oath in the moſt 
ſolemn manner, according to the commiſſioners? diſcretion, and 
they ſhall certify the manner. Nam ſenſeat v. Baker, M. 1739. 


1 Athyns 19.] 


Phe commiſſion ſo returned ſhall be delivered 10 maſter in 
chancery by one of the commiſſioners; or by ſome other perſon, 


who ſhall! take an oath, that he received it from one of the com- 
miſſioners, and has not ſince opened it. Vide Pradlical Regiſter 


in Chancery 79. (which mentions the delivery to be to.the fix- 


clerk, or his deputy.) 
If the defendant puts in a plea and anſwer by commiſſion, and 


the commiſſioners return, that a reſponſ”* capt' ſuit, Sc. it ſhall 


be rejected, but without colts ; for it was the fault of the com- 

miſhoners. 2 Ca. Ch. 208. | N 
If the commiſſion is only to take the anſwer, the commiſſioners 

cannot take a plea or a demurrer. 1 Ver. 275. 3 te 


IM 


$79 


* Vide ſu- 
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[If time is given, or a commiſſion to anſwer, without an 
more, defendant cannot demur, or plead an anſwer. Philips v. 
Winter, in ſc.” P. 1721. Bunb. 74.] 5 

But if the commiſſioners return an anſwer annexed to the com. 
miſſion, and ſay, jurat” ſecundun. tenorem commiſſionis annex“, it 
will be well, tho' executio hujus commiſſionis, &c. be omitted. 
1 Ver. 41. 5 | | | 

After anſwer, but not before, the defendant may moye that 
the plaintiff may make his election to proceed at law, or in 
equity; for he ought not to proceed in both. 1 Ver. 103. 

But he may proceed at law for the recovery of the land in 
ejectment, and for an account of the profits in equity. 1 Ver. 10g, 


() Exceptions. 
(L. 1.) When delivered, c. 


F the anſwer is inſufficient, the plaintiff may deliver excep- 
tions in writing to the counſel, who ſigned the anſwer, or 
to the defendant's clerk. Ord. per Cla. Rules and Orders of 
Chancery 101. Vide Practical Regiſter in Chancery 171. 
[Exceptions cannot be taken to an infant's anſwer, for he may 
amend it when he comes of age. Gibſon v. Cole in Chanc. H. 1733. 
Strudwick v. Pargiter, T. 1734. in ſc. Bunb. 338.] _ | 
[A feme covert ſhall not be obliged to anſwer to what might 
ſubje& her to a forfeiture, tho? ſhe has not demurred as ſhe 
ought to. have done, Mroigſiey v. Bendiſh, H. 1733. 3 P. 
W. 235.] n | | 7 
[If a plea is ordered to ſtand for an anſwer, without any 
mention of 4iberty to except, plaintiff cannot except, Sellon v. 


Lewin, H. 1733. 3 P. V. 239.] „ 55 
[If there is a demurrer to part, and anſwer to part, plaintiff 


cannot except till the demurrer is argued; nor will the court 


diſcharge the demurrer on motion, tho? frivolous. London A,. 
ſurance v. Eaſf- India Company, T. 1734. 3 . V. 326.] 

[But if defendant anſwers as to diſcovery, and pleads as to re- 
lief only, plaintiff may except to any maſter of diſcovery before 
plea argued, for it plainly is not covered by the plea. 3 P. 
FW. 326.] | | 

[When plea or demurrer is over-ruled, if defendant has alſo 
anſwered, he need not put in further anſwer till after exceptions, 
but if he only demurred, he muſt anſwer without exceptions put 
in. Cotes v. Turner, H. 1722. Bunb. 123.] EE, 

The exceptions ſhall be delivered the term in which the an- 
ſwer was filed, or within eight days after that term. Ord. per 


| Ela. Rules and Orders of Chancery 101, Vide Practical Regiſter 


in Chancery 171. Ros | 
And if the anſwer was filed in the vacation, within eight days 

after the beginning of the next term. /b:d; Ca > 0 
| - ; ſ, 


/ 
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Or, upon motion, the court will give time to deliver excep- 
tions afterwards. Vide Practical Regiſter in Chancery 171. 

[If anſwer comes in in Mchaelmas term, and plaintiff does not 
take exceptions within eight days of FH#lary term, yet on apply- 
ing to the court, he is intitled of courſe to except, provided he 


does it in two terms, including the term in which he moves; but 


if he neglects it then, the court will not give ſeave but upon par- 
ticular circumſtances. General Order, M. 1743. 3 Atkyns 19. 
Not to refer it for impertinence. Anon. T. 1755. 2 Vegey 631.] 
In the excheguer, by rule, the exceptions ſhall be delivered 
within four days of the term next after the anſwer, and ſhall be 
entered to be heard by the court upon the Saturday ſev'nnight 


following. Rules and Orders of Exchequer 6. Rule 14. 


And an anſwer in the vacation, after ſetting down of cauſes, 


| ſhall be reputed an anſwer of the term enſuing. Vide Rules and 
Orders in Exchequer 7. Rule 14. 


But in chancery, if there is a plea to part, and an anſwer to 
part, the plaintiff-ſhall not take exceptions to the anſwer before 
the plea is argued. 1 Ver. 344 | 

If the defendant, within eight days after the delivery, ſatisfy 
the plaintiff that the exceptions are frivolous, he may waive 
them. Vide Rules and Orders of Chancery 101. Vide Practical 
Regiſter in Chancery 171. | FT 

Or, the defendant within the ſame time may amend his an- 
ſwer, or agree that he will amend it, upon payment of 20s. 
colts. Ord. per Cla. Rules and Orders of Chancery 101. Vide 
Praftical Regiſter in Chancery 171. In the exchequer, the de- 
fendant may amend two days before the day of hearing, on pay- 
ment of 208. colts. Vide Rules en Orders in Exchequer 6. 
Rav the N : | 

If the plaintiff does not waive, nor the defendant amend, the 
plaintitf ſhall move the court, that the exceptions. may be re- 
ferred to a maſter. Yide Rules and Orders of Chancery 101. 
Vide Pratlical Regifler in Chancery 171.—In the exchequer, they 
ſhall be ſer down to be heard by the court, on the Saturday 
ſev*nnight. Vide Rules and Orders in Exchequer 6. Rule 14. 

If the exceptions are delivered in vacation, the defendant ſhall 
have.time to amend 'till the fourth day in the next term, unleſs 
he be haſtened by the court. | 

If the maſter reports the anſwer good, the plaintiff ſhall pay 
40s. colts. Ord. per Cla. Vide Rules and Orders of Chaneery 101. 
Vide Practical Regiſter in Chancery 171.—S0 in the exchequer, if 
the court allows the anſwer to be good. Vide Rules and Orders 
in the Exchequer 7. Rule 14. | 

If he reports it inſafficient, the defendant ſhall pay 408. coſts, 
or, if the anſwer was taken by commiſſion, 50s. and thall make 
further anſwer, Ord. per Cla. Rules and Orders of Chancery 102. 
Vide Praftical Regiſter in Chancery 172. In the exchequer, if the 
court adjudges the anſwer inſufficient, the defendant pays 31. 
colts, Vide Rules and Orders in Exchequer 6. Rule 14. 

| And 
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And the plaintiff ſhall have a /ubpena for the coſts, and the 
other anſwer ſhall not be received 'till the coſts are paid. Vide 
Pradlical Regiſter in Chancery 172. In the excheguer the defen. 
dant ſhall give another anſwer in eight days (unleſs he takes our 
a commiſhon to. take his anſwer,) and ſhall rejoin gratis, and 
Join in commiſſion to examine witnefles. Vide Rules and Orders 
in the Exchequer 7. Rule 14. , | 

[If defendant anſwers the exceptions fully, the court will not 
give leave to add or amend an exception, but plaintiff may 
amend his bill by varying a word or two, and have an anſwer to 
it. Wickens v. Pratt, H. 1727. Bunb. 246.] Hs 

[When exceptions are allowed, plaintiff may of courſe amend 
without coſts, amending defendant's copy. Chambers y. Robin- 
on, J. 10 E. Bunb. 169. | 5 

Ill on exceptions allowed plaintiff has leave to amend, and de. 
fendant puts in further anſwer before amendment, plaintiff may 
turn the whole amendment into exceptions to the ſecond anſwer. 
Coulfton v. Richardſon, T. 10 C. Bunb. 168. 8 

If rhe anſwer be reported inſufficient, the defendant ſhall an- 
{wer to all the points excepted to, tho* more than the bill con- 
tained, unleſs: he excepts to the report. Ca. Ch. 60. 

* Exceptions to the anſwer to an amended bill ſhall be referred 
to the ſame maſter to whom the exceptions to the anſwer to the 
original were referred. 1 Brown Ch. Rep. 39.“ 

If the ſecond anſwer be reported inſufficient in the points ex- 
cepted to, the defendant ſhall pay 3 I. coſts. Ord. per Cl. 
Rules and Orders of Chancery 102. Vide Praflical Regiſter in 
Chancery 172. „ 

And the plaintiff, upon motion, ſtiall ſtay all proceſs againſt 
him, for not anſwering to any croſs bill, until eight days after the 
defendant has made ſufficient anſwer. | 

And the plaintiff ſhall proceed with his proceſs for contempt 
againſt the defendant, and need not begin with a ſubpena «: 

novo. Ca. Ch. 238. So, in the exchequer. Vide Rules and 
Orders in Exchequer 7. Rule 16. 

If, after an anſwer is reported inſufficient, and upon ex- 
ceptions is held bad by the court, another defendant gives th 
ſame anſwer, it ſhall be diſallowed. 1 Ver. 74. 3 
In the excheguer, if the ſecond anſwer be adjudged inſufficient, 
the defendant ſhall pay double coſts, viz. 61. Vide Rules and 
Orders in Fxchequer 7. Rule 1. | 

In chancery, if the third anſwer be reported inſufficient, the 
defendant ſba!l pay 41. for coſts. Ord. per Cla. Rules and Order: 
of Chancery 102. Vide Prafical Regiſter in Chancery 172. Ii 
the Exchequer 91. viz, treble coſts. 3 
If exceptions are allowed to two anſwers in ſear and plaintiff 
amends, and defendant puts in an inſufficient anſwer to amended 
bill, he ſhall pay 91. coſts, as upon a third inſufficient anſwer. 
Harman v. Immin, M. 1725. Bunb. 203.] | ; 

If the fourth anſwer, he ſhall pay 5 J. and ſhall be examined 


upon interrogatories, to the points excepted to, and be gta 
_— 


CHANCERY. - 285 - 


until he makes a full anſwer, and pays the cofts. Ord. per Cla. 
Rules and Orders of Chancery 102. Vide Pratlical Regiſter in 
Chancery 172. In the exchequer, he ſhall pay ſuch coſts as the 
court ſhall think fit, and ſhall be committed, and examined upon 
| interrogatories. - Vide Rules and Orders in Exchequer 7. Rule 15. 
But, in chancery, upon a plea over- ruled, and three inſufficient 
anſwers, the defendant ſhall not be committed to be examined 
n interrogatories. Ca. Ch. 279. | | 
[The court will not give leave to add new interrogatories for 
examination of defendant, on the examination's being reported 
inſufficient, and that both ſets may be anſwered at the ſame time, 
without notice of motion be given to the other party. Anon. 
P. 1747. 3 Athyns 511.] | CN | 
When the defendant is to be examined upon interrogatories, 
his counſel ſhall fee them, before the examination, but ſhall not 
have a copy. Per Cur upon motion. Ca. Cb. 66. | | 

And the defendant ſhall have counſel attending in the next 

room, when he is examined, for his advice in point of law, if 
needful. Ord. upon motion, Ca. Ch. 66. 

If the maſter reports the anſwer inſufficient, when it is good, 
exceptions may be taken to the report. Vide poſt, (W. z.) 

[If on anſwer's being reported inſufficient, defendant does nat 
except, but puts in ſecond anſwer, and that is alſo reported in- 
| ſufficient, defendant may except to this report, as it has not un- 

dergone the judgment of the court, If it was a ſingle exception, 
Q. Finch v. Finch, M. 1752. 2 Vezey 491.] 


(M) Cauſe heard upon Bill and Anſwer, 6 


F the anſwer be ſufficient, the plaintiff ought to be well ad- 
viſed, whether he can have a decree, without other proof. 
Ord. per Cla. Rules and Orders of Chancery 100. | 
If the cauſe be heard upon bill and anſwer, the anſwer ſhall be 

admitted true in all points. Ord. per Cla. Rules and Orders of 
Chancery 100. Vide Practical Regiſter in Chancery 316. 

And no evidence ſhall be admitted, but matter of record, to 
which the anſwer refers, and which is proveable by the record 
itſelf. Ord. per Cla. Rules and Orders of Chancery 100. | 

So, if the plaintiff replies, but, without a rejoinder or rules 
for publication, ſets down the cauſe ro he heard, the anſwer ſhall 
be admitted to be true in all points, 2 Ca. Ch. 21. 

(If a plaintiff of full age does not reply to the defendant's an- 

| ſwer, it is an admiſſion of the facts in the anſwer, but if he is 
an infünt it does not affect him, for he can admit nothing. Le- 
gard v. Sheffield, T. 1742. 2 Athyns 377. ] | | 

In the excheguer, if the plaintiff hears his cauſe upon bill and 
anſwer, he ought to ſerve the defendant with a ſulpena ad au- 
28 Judicium. Vide Rules and Orders in Exchequer 8. 

uie 19, | | : | 


— — » — 


— — —ͤ % „ĩ„ö 
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910 chancery, if the defendant by his anſwer ſays, he believe 


and deubts not to prove the plaintiff paid, if the cauſe is heard upon 
bill and anſwer, the plaintiff's bill ſhall be diſmiſſed; for altho- 
the defendant does not ſay poſitively, that he has paid the plain. 
tiff, yet the plaintiff ought to reply, otherwiſe the defendant is 
prevented of his proof; and therefore the plaintiff had leave to 
reply upon payment of cofts. 1 Ver. 140. * 
If the plaintiff proceeds, when he might have relief upon bill 


colts. | 
If upon the hearing, it appears that the plaintiff is not ready 
for a decree, upon the matter diſcloſed in the _ anſwer he ſhall 
have liberty to reply, and proceed upon payment of 5 J. coſts, 
Per Cur” P. 2 Ann. Vide Pradtical Regiſter in Chancery 317. 80 
in the exchequer, and he ſhall reply within. eight days, otherwiſe 
the defendant ſhall be diſmiſſed with the ſaid 51. coſts. Rule 
and Orders in Exchequer 8. Rule 19. 


and anſwer, tho? he afterwards obtains a decree, yet he ſhall pay 


{ If, the anſwer not being ſufficient, an iſſue at law is directed, 4 
and plaintiff nonſuited, the bill ſhall be diſmiſſed with taxed coſts, 


Newjham v. Gray, P. 1742. 2 Atkyns 286. + 

{So on a bill to redeem, referred to a maſter to take an ac. 
count, and to appoint a day, if the mortgagor does not redeem 
on the day. id.] 5 | 


[So on a bill to be relieved againſt the penalty of a bond, if the f 


principal, Qc. is not paid on the day. 16:4.] 

[If the plaintiff replies, and then moves to withdraw replica. 
tion and amend bill, then ſets down on bill and anſwer, he ſhall 
on diſmiſſion pay taxed coſts. Semb. ſed Q, Ibid.] | 

- [By a general order, 27th April 1748, coſts on cauſes heard 
on bill and anſwer are to be at the diſcretion of the court. 


(N) Replication. 


X FTE R a full anſwer made, the defendant in the next 
term may give a rule for the plaintiff to reply; and if he 


does not reply in the ſame term, his bill ſhall be diſmiſſed with. 
« | 


colts. Vide Practical Regiſter in Chancery 318. 
The plaintiff upon the diſmiſſion, ſhall pay full coſts. 1 Ver. 334 
Or, after anſwer, the plaintiff himſelf may move to have his 

own bill diſmiſſed. Vide Practical Regiſter in Chancery 144- Io 

the exchequer it ſhall be diſmiſſed with 40s. coſts, unleſs the 

court increaſes them. Vide Rules and Orders in Exchequer b. 

Rule 17. 5 
If no rule be given, or motion made for the diſmiſſon, the 

plaintiff ſhall make a replication before the end of the third term 

incluſive, otherwiſe his bill will be diſmiſſed with coſts. Vid 


'Pra#ical Regiſter in Chancery 318. 


In the exchequer, if the plaintiff does not reply the next term 
after anſwer, the defendant may give a rule to reply within 2 
week in the ſubſequent term; and if he does not then reply, 4 
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bill ſhall be diſmiſſed with 5 marks coſts. Rules and Orders in 


, Exchequer 8. Rule 20. | | | | 
If — be not a week in term, the plaintiff ſhall have a day, 


to ſhew cauſe, at the ſetting down of cauſes. Rules and Orders 


in Exchequer 9. Rule 20. „ N 5 
If the defendant gives a rule, he ought to rejoin gratis and 
join in commiſſion; and if the plaintiff does not take out a com- 


miſbon in the next term, the defendant may take it out ex parte, 


or diſmiſs the bill with 5 I. coſts. Rules and Orders in Ex- 
chequer 9. Rule 20. 


In chancery, the replication ſhall be general, or ſpecial. Vide 


Practical Regifter in Chancery 315. | | 2 
Shall be ſuccin&, and not ſcandalous. Vide Pradtical Regiſter 
in Chancery 316. £ TEES (9 

Muſt maintain the bill, and confeſs, avoid, deny, or traverſe 
the anſwer. Vide Prafical Regiſter in Chancery 315. $9] 

Shall not contain matter, which does not tend to avoid the 
anſwer. Vide Prattical Regiſter in Chancery 316. 8 
Nor proceed to proof, in matters confeſſed by the anſwer, hut 


in other things only. Vide Rules and Orders of Chancery 100. 


Vide Practical Regiſter in Chancery 316. | 

On a general demand for titlies, and a general replication, if 
plaintiff on the commiſſion gives notice that he will examine only 
as to ſuch matters, it is as well as if the demand had been 
_ abridged in the replication. Anon. in Sc. H. 1717. Bunb. 22. 


(8d 2.) ES 
[IF defendant diſclaims generally, plaintiff ought not to reply, 
if 


e does, and ſerves ſubpzna to rejoin, he ſhall pay coſts. - 


Williams v. Long fellow, M. 1747. 3 Athyns 582.] 
If a ſpecial replication be given, the defendant may plead, or 
demur to it. 1 Ver. 351. 


But if the plea and demurrer are allowed, the plainuiff may af- 


terwards put in a general replication. Dub. 1 Ver. 351. 

If, after a bill and a ſpecial replication, the defendant re- 
covers by a verdict at law, he may plead it in ſuch a manner as 
to prevent an examination into the matter ſettled by the trial. 
1 Ver. 351. | | 


[The court will not give leave to withdraw replication, upleſs 


it be added, that plaintiff may thereby be enabled to amend his 
bill, or ſome other reaſon to induce the court ; or YE he con- 
ſents to pay. full coſts if his bill is diſmiſſed at 


 Pott v. Reynolds, T. 1747. 3 Athyns 565.] 
(O) Bejoinder, &, 
A FTE R replication, the defendant ma rejoin gratis, and- 


\ compel the plaintiff to join in commiſhon. Vide Practical 
Regiſter in Chancery 314. | 


. 


If he does not do it, the plaintiff may ſerve him with a 


pe TE 


ſubpana to rejoin. 


he hearing. 
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. The plaintiff ſhall not have a  ſubpena to rejoin, unleſs the re. 


plication be filed before the return of it; for if the. defendant 
does not find the replication filed, he ſhall have the ordinary 
. coſts. Ord. per Cla. Rules and Orders of Chancery 102, 

(If plaintiff produces order for /ubpana to rejoin, and affidavit 
that ſome of the parties are out of the kingdom, the court will 


not diſmiſs bill for want of proſecution. General Order, T. 1144. 


2 Athyns 604.] 
lf for want of producing ſuch order and affidavit the bill has 


been diſmiſſed, yet on producing them afterwards, and paying 
- coſts out of purſe, the court will retain it; but the order muſt be 
dated before the notice to diſmiſs, 1btd.] 


- Afﬀer the return of this ſubpæna, and an affidavit of the ſervice, 


| the plaintiff ſhall give a rule, that the defendant bal} rejoin 
within ſeven days; and if he does not, he cannot do it af- 


terwards. 


If the defendant does not rejoio, or if he does rejoin, but at ihe 


| requeſt of the plaintiff *s clerk does not give the names of com- 


miffioners before the end of ihe ſame term, the plaintiff without 
motion, or petition, ſhall take out a commiſhon ex parte. Vide 
Pradlicul Regiſter in Chancery 314. 

| By order in the exchequer, if the defendant makes anſwer by 
commiſſion, he ought to rejoin gratis, and join in commiſſion to 
examine witneſſes ; otherwiſe the plaintiff ſhall take out a com- 
miſſion ex Parte, within a week after the end of the term. Rules 
and Orders in Exchequer 3, 4. Rule 6. 

So, where the defendant is not bound to rejoin gratis, if he 
does not rejoin upon {crvice of a ſubpena. Vide Rules and Orders 
in Exchequer 9. Rule 21. 

The rejoinder ſhall maintain the anſwer, and 8 or 
confeſs and avoid the replication. Vide Pratiical Regiſter in 
Chancery 314. 

The plaimiff, if neceſſary, may ſurrejoin, and the defendant 
rebut to it. Vide Pradiical Regiſter in Chancery 314. 

„But as the court will, in general, permit a plaintiff to rectiſy 
4 defect or error in his bill, by amendment or ſupplemental 
bi 


and will alſo, in ſome caſes, permit a defendant to rectiſy 


an error, or fupply a defect in his anſwer, either by amendment 


or a farther anſwer; ſpecial replications, and the fubſequent | 
| pleadings are! now but little uſed. Oy _— in 


Chancery 19. 


(F) Eramination of Witneſſes. 
(P. 1.) By the Examiner. 


examination of witneſſes, Vide 


P: 5h, 103, 8 
But no examination can be, before anſwer. Vid. practical 


Regiſter in Chancery 161. 


Each party may examine his witneſſes bites an examiner of 


the court, if he pleaſes. {big 
And 


\ 


HE N the parties are at oe, vey ſhall pibesed to he 
ules and. Order: = 


4 
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And ought to examine them before him, if they live vithin ten 
miles of London, unleſs a commiſſion be allowed for ſpecial cauſe 
upon motion and affidayit.. Ord. per Cla. Vide Rules and 
Orders of Chancery 109. | . 
And all depoſitions taken by commiſſion, without ſpecial order, 
within London or ten miles of it, ſhall be ſuperſeded ip/o fade, and 
not be admitted as evidence at the hearing of the cauſe, and he 
who procured them, ſnall be puniſhed. Ord. per Cla: Rutes 
and Orders of Charicery 109. Vide Practical Regiflzr in Chan- 
. e | 
The witneſſes ſhall be examined by the examiner himſelf, and 
not by his clerks. Ord. per Cla. Rules and Orders of Chan» 
cery 105, Vide Practical Regiſter in Chancery 159. | 
And ſhall be ſhewn to the adverſe party, or his clerk, before 
they are produced to the examiner. Ord. per Cla. Rules and 
Orders of Chancery 103. Vide Practical Regifter in Chancery 163. 
And after anfwer, but before the rule for paſhng publication is 
ſerved, a note in writing of the name, title, and dwelling of the 
witneſſes examined ſhall be delivered to the adverſe party, or his 
clerk; and the examiner ought to ſee that ſuch notice is given. 
Ibid. e | | 5 
The examiner ſhall not diſcover any interrogatory, before pub- 
lication. Vide Prafical Regiſter in Chancery 158. | 
And ſhall have no perſon in his office, who does not take an 
oath, that he will not directly or indirectly diſcover, or give a a 
copy of any interrogatory delivered to him, or in his office, be- 
fore publication. Ord. per Cla. Rules and Orders , Chan- 
cery 106. Vide Practical Regiſter in Chancery 159. FE. | 


(P. 2.) By Commiſſion. 


If the witneſſes live above ten miles out of London, or within, 
upon ſpecial cauſe, the parties may take out a commiſſion to 
examine them. Vide Rules and Orders of Chancery log. Vide 
Praflical Regiſter in Chancery 88. | 

If the parties join in commiſhon, one of them ſhall give the 
names of four commiſſioners, and the other of four others ; and 
two of each fide ſhall be refuſed by the other party. Viae Prac- 
ical Regiſter in Chancery 84. | 1 
If che defendant ſubmits to anſwer upon interrogatories, or for 
⁊ contempt, which ought to be, by rule, within four days, or 
ſhall ſtand committed, yet if he be in the country, a commiſſion 
ſhall be allowed him. 1 Ver. 187. - 

The commiſhoners ſhall not be of kin to either party. Yide 
Prodlical Regiſter in Chancery 84. | 5 | 
Nor maſter, leſſor, or partner. lid. | 

Nor counſel, attorney, or ſolicitor in the cauſe. bid. 

[If a commiſſioner is plaintiff*s ſolicitor, the depolitions ſhall 
be ſuppreſſed, and the ſolicitor pay all coſts. Fricker v. Moore, 
MW. 1730. Bunb. 289.] | | 5 
Nor a creditor, or concerned in a ſuit with either party. Vide 
Fradical Regiſter in Chancery 84. | | 
n 
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And by order gth Feb. 8 Geo, commiſſioners and their clerks 
ſhall be ſworn to act impartially, and not diſcloſe the contents 


of the depoſitions till publication. Vide Rules and Orders of 


Chancery 207, 8, 9. 


But they may take a reward; and an afſumpfit lies for non - 


payment; for they are named by the party. R. 1 Sal. 330. 

The plaintiff, in the firſt place, ſfall have the carriage of the 
commiſſion. - Vide Practical Regiſter in Chancery 83. | 

And he who has it, ſhall give 14 days notice tothe other ſide, 
in perſon or by note in writing, of the time and place of the exe- 
cution. Vide Practical Regiſter in Chancery 86. | 

[If there are four commiſſioners of a ſide, plaintiff may give 


notice of execution to any two of defendant's commiſſioners, 


Aton. P. 1748. 3 Aikyns 633.] 

But if by the default of him or his commiſſioners, it be not 
executed at the ſaid time and place, he ſhall pay all coſts, which 
appear to have been expended by the other ſide upon affidavit, in 
fees, entertainment of the commiſſioners, witneſſes, tc, ſhall 
take out another commiſſion at his own charge, and ſuffer the 
pther fide to have the carriage of it. Ord. per Cla. Vide Rules 
and Orders of Chancery 108. Vide Pradtical Regiſter in Clan- 


cery 86, 88. So in the exchequer.. Vide Rules and Orders in Ex- 


cheguer 9. Rule 22. 


Otherwiſe, if by the default of the clerk ; for then it ſhall be 


renewed at the equal charge, or at the charge of him, who pro- 
cured the non-execution. ide Prafical Regi/ter in Chancery 88. 
In the exchegquer upon a commiſſion renewed, the other party 
may join and croſs-examine the witneſſes if he pleaſes. Rules 
and Orders in Exchaquer 9. Rule 22. Es | 
But if he examines his own witneſſes, he ſhall pay half the 
charge. Rules and Orders in Exchequer 10. Rule 22. 
So the other party may have a duplicate of the commiſſion, 


and if he who takes out the commiſhon does not give eight days 


Notice of the execution, before the return, the other. may exe- 
cute the duplicate upon four day's notice, and no ſecond com- 
miſhon ſhall be awarded without motion. Bid. 

If, after an order that notice be given to one defendant, notice 


be given to another, who has but a ſmall intereſt in the cauſe ; 


another commiſhon ſhall be awarded, and carried by that de- 
fendant to whom the notice ought to have been given. 

If a commiſſion. be renewed upon the default of the defen- 
dant, or his commiſſioners, or becauſe he has not examined all 
his witnefles, he ſhall examine all his witneſſes before the retura 
of that commiſſion, either upon the commiſhon, or in court, at 
his peril ; and no other commiſſion ſball iſſue, but for the exa- 
mination of witneſſes beyond ſea, or by order of the court. 
Rules and Orders in Exchequer 10, Rule 23. 

In chancery, no commiſſion ſhall be granted after publication, 
without order. Vide Practical Regiſter in Chancery 89. 

So in the excheguer there ſhall be no ee, for the exa- 


mination of witnefles in London or within ten miles of London, 
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without a upon an - that FA th are unable to 
come, or other cauſe. Rules and Orders in Exchequer 10. 
Rule 24 


iſo fatto, and the depoſitions thereupon ſhall not be read at the 
bearing of the cauſe. bid. 


[The exchequer may iſſue 4 commiſſion to examine witneſſes - 


abroad to make uſe of the depoſitions at the trial of the cauſe. 
Jenkins v. Larewrod, P. 1717. in Sc B.] 

[The court 5550 not grant a commiſſion to examine, to be 
made uſe of in trial at law, before iſſue is joined here. Lowther 

v. Whorwood, M. 1722. Bunb. 120.] 

1 hancery, if the commiſlioners have authority by their com- 
miſſion, they ought to ſurumon the witneſſes before them. Vide 
Pradiical Regiſter in Chancery 89. | 

If they have not authority, the witneſſes ought to be Gioad 
with a ſubpana ad teftificand.. Ibid. 

The. commiſſioners ought to demean themſelves well in the 
examination of the witneſſes ; for upon an off: Javit of miſbe- 
haviour, an attachment lies againſt them. 

If they are obſtructed they ought to certify the obſtruction. 
Vide Pradtical Regiſter in Chancery 92. 


If they cannot agree, an examiner ſhall be ſent to them. Vide 


radical Regiſter in Chancery 93. 


If the commiſſion be obtained by a feme Abs who marries be 


fore the execution, yet they may proceed. 

The commiſſioners may adjourn to another place, or time, if 
the witneſſes are inſirm, G... . 4 

After examination of the witneſſes, the commiſſioners ought to 
annex the depoſitions with the interrogatories to the commiſſion, 
and return it. Vide Pradical Regiſter in Chancery 92. 


And the commiſſion executed ſhall be delivered to a maſter of | 


the court by a commiſſioner himſelf. Vid. | 
Or by one, who ſhall make oath, that he received it from one 
of the commiſſioners, and does not know of any alteration. Vide 
Pradlica! Regiſter in Chancery 92, 79. 


A commithon ſhall not be quaſhed upon petition, but only after | 


a reference and certificate. Vide Prafical Regiſter in Chancery 86. 
A commiſſion in the exchequer ought to be executed the next 
vacation, where the plaintiff replies after the cauſe is ſet down 


upon bill and anſwer. Vide Rules and Orders in Exchequer 8. 


Rule 19. 

[If a commiſſion in England i is taken out in the vacation, re- 
turnable without delay, it does 'not expire the firſt day of next 
term, but may be continued in execution to the laſt day of itg 
Barnſley v. Powell, M. 1747. 3 Ain 593.] 


P. 3. ) Commiſſion ex parte. 


* 


If the defendant does not - join, or refuſes to name com- 
miſſioners, the plaintiff may have a commiſhon ex parte, and 


2 


1 if ſuch commiſſion be without order, it ſhall be ſuppreſſed 


IOW RE U Mall! 


289 | 


* 
C ²˙A c — ˙ 


= | | CHANCERY. 


hall name fix commiſſioners, two of whom ſhall be left out by 

the court. Vide Pradical Regiſter in Chancery 85. * 

Or, if he who carries the commiſſion, does not give ſufficient 
notice of the execution, the other may have a commiſſion ex 


i 


parte. ; | | 
Or, if the plaintiff refuſes to join, the defendant may have a. 
Commiſſion ex parte. Vide Prafiical Regiſter in Chancery 82, $3. 
Or, if the plaintiff examines his witneſſes before an examiner 
of the court, | | Fa : | 
He who takes out a commiſſion ex parte, need not give notice 
to the other of the execution. Vid: Pr2aical Regiſter in Chan- 
cery 85. ; 1 3 
So, in the excheguer, if there be a commiſſion in an informa- 
tion, ia the nature of an inquiſition, to intitle the king, it ſhall 
be taken out ex parte, and the defendant ſhall not join in com- 
miſſion. Sav. 4. | „„ 
Otherwiſe, where the commiſſion is after plea and iſſue joined, 
for then the defendant ſhall join; becauſe then it is to prove the 


title of the king. Sav. 4. 


(F. 4.) New Commiſſion. 


If the defendant ſerves his witneſſes, and they do not appear, 
he ſhall have a new commiſſion by conſent, or by order of court. 
Vide Practical Regiſter in Chancery go. Þ | 

But if he does not examine any witneſs nor puts in his inter- 
rogatories, he ſhall not have it, without order upon motion, and 
effdavit, and colts paid. Vide Practical Regiſter in Chancery 88. 

And he ſhall bear all the charge of it in court and in the coun- 

try; except where the other alſo examines more witneſſes ; for 
then it ſhall be at equal charge. Ord. per Cla. Vide Rules 
and Orders in Chancery 108. Vide Practical Regiſter in Chan- 
cery 87, 88. | | Fs | | 

And he ſhall bear the charge, tho* the other fide croſs- 
examines his witneſſes. Ord. per Cla. Vide Rules and Orders of 
Chancery 108. Vide Pradlical Regiſter in Chancery 87, 8. 

And the charge ſhall be afcertained, by the aida vit of him who 

' expended it. Ord. per Cla. Vide Rules and Orders of Chan- 

eery 108. Vide PraGical Regiſter in Chancery 88. Ls 

| If he examines a witneſs, he ſhall not have a new commiſſon 

to re-examine him though the witneſs makes affidavit that he was 
ſurprized. Ca. Ch. 25. far 6 


But in ſuch caſe, he may have an order, that the witneſs be 9 
examined, upon the hearing of the cauſe. | yy 
So, if any party does not examine all his witneſſes, there may gelt a 


de a new commiſhon. | 
Or, if the firſt commiſſion be quaſhed. 
Or, if by the default of him who had the commiſſion, or of 
his commiſſioners it was not executed. Vide Rules and Orders of 


Ehancery 109. | FR 


* 
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—_— But where commiſſioners on one ſide do not attend ; in order 


to have a new commiſhon, the affidavit mult ſtate that the party 
or his agents, have not ſeen the depoſitions on the other ſide. 
2 Rrown Ch. Rep. 1. * | 
He, who has a new commiſſion muſt examine all his witneſſes 
upon it before the return. Ord. per Cla. Vide Rules and Orders 
of Chancery 109. | | 
Or before the end of the term, in which it is returnable in 


court. Ord. per Cla. Vide Rules and Orders of Chancery 1099. 
But he may examine them after the return, upon a ſpecial 
- 00; | | 


As to new commiſſion in the exchequer. Vide ante, (P. 2.) 

To obtain a commiſſion to examine witneſſes abroad, there 
muſt be an affidavit that the matter. aroſe there, of ſufficient ro 
ſhew it, read out of the anſwer. 2 Brown Ch. Rep. 273.* 


(P. 5. Interrogatories. 


Interrogatories ought to be prepared before the examination of 
the witneſſes. Vide Pradical Regiſter in Chancery 220. | 

Which being engroſſed ſhall be delivered to the examiner: 
Vide Pra&ical Regiſter in Chancery 220. | 

And ſhall be — with the commiſſion to the commiſſioners. 
Vide Pradiical Regiſter in Chancery 220. 

And one party ſhall not know the contents of the interroga- 


| tories of the other. , | | 


In the exchequer, after interrogatories exhibited by either 
party, there ſhall be no addition, or alteration, without leave of 
the court. Rules and Orders in Exchequer 11. Rule 34. | 


Interrogatories in chancery muſt be ſhort, material, and apt. 


Vide Rules and Orders of Chancery 103. Vide Practical Regiſter 

in Chancery 220. | | | 
And only to points neceſſary. Ord. per Cia. Vide Rules and 

Orders of Chancery 103. Vide Pradtical Regiſter in Chancery 220. 


And by order 29th April 3 Fac. 2. they ſhall be peruſed and 


ſigned by counſel, or otherwiſe ſuppreſſed. Yide Rules and Orders 


/ Chancery 173. Vide Practical Regiſter in Chancery 220. 


But a witneſs cannot demur to an interrogatory, if it be not 
material. 1 Yer. 165. 


When the witneſſes are examined in court upon a ſchedule of 


interrogatories, no other interrogatories can afterwards be added 


for the ſame witneſſes. Ord. per Cla. Ruler and Orders of 


Chancery 103. Vide Practical Regiſter in Chancery 221. 

So when the party hath had a commiſſioner preſent upon the 
firſt examination, he ſhall not examine upon new interrogatories, 
2 another commiſſion, as to the merits of the cauſe. Ca. 

274. | 

But as to an alteration of exhibits made at the firſt examination, 
be may. hid . 


So if witneſſes are examined by the examiner, each party may 


afterwards exhibit one or more interrogatories, or a new ſet of 
: U3 | inter- 
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interrogatories, for the examination of the ſame or other wit. 


neſſes, by reaſon of the credit of the examiner, who is a ſworn 
officer. Pr. Cha. 386. | | . 


(P. 6.) The Manner of Examination. 


The examiner or the commiſſioners, ought to examine the 
wit neſſes to the interrogatories ſerialim. Ord. per Cla. Rules 


2 Orders of Chancery 105. Vi 
cery 90, 164+ 


de Practical Regiſter in Chan- 

And not permit them to 1ead, or hear, mote interrogatories, 

before they have anſwered the firlt. hid, 8 

Neor permit them to depart before their anſwer is finiſhed to 
any interrogatory. 1bid. £4 

Nor. permit them to wr 


interrogatories. bid. | 
And if a witneſs will not. conform, they ſhall not proceed fur- 


ther in the. examination, without notice given to the other party, 
and his conſent, or an order of court. Ord. per Cla. Vide Rules 
and Orders of Chancery 105, Vide Prattical Regiſter in Chan- 
cery 165. : 


They ought to ho 
without writing vain repetitions, or impertinent circumſtances. 


Ord. per Cla. Rules and Orders of Chancery 105. Vide Practical 
Regiſter in Chancery 90, 159. „ 

"To an interrogatory, of which the witneſs does not know any 
thing, the examiner ſhall write nothing but, 7o his interrogatory 
this examinant doth not depoſe; and if he does for the lengthening 
of the depoſitions, he ſhall recompence the party grieved as the 
court ſhall aſſeſs. Ord. per Cla. Rules and Orders of Chan- 
cery 106. Vide Practical Regiſter in Chancery 165. 5 

If a commiſſioner to take examinations be a witneſs, he ought 
to be examined, before he has heard any other examination. 
2 Ca. Ch. 79. Vide Practical Regiſter in Chancery 91. 

If an examination be irregular, the depoſition ſhall be ſup- 
preſſed; as if a witneſs be three times examined to the ſame 
matter. 2 Ca. Ch. 79. Tho' he ſpoke uncertainly at the firſt. 
2 Ca. Ch. 217. x . h 

So, if a &mmiſſioner, Sc. be examined in court, or elſe- 

where, after hearing the other examinations. 2 Ca. Ch. 79. 
[Tze ſpiritual court may be obliged to deliver out a will of 
land, on ſecurity. Morſe v. Roach, H. 7 G. 2. Sir. 961.] | 

[If all the deviſees conſent, but otherwiſe not, the court wil 
order the will to be delivered (on ſecurity) to be carried abroad, 
to be proved under a commiſion by a witneſs always reſiding 

there. Frederick v. Aynſcombe, M. 1738. 1 Aikyns 627.] 

[Lord Macclesfie:d ordered a will to be delivered by the prero- 
gative oflice to the regiſter office in Symendꝰs Inn, there to lie til 
the court of chancery had done with it. Lid.) 15 
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ite their depoſitions, upon ſeeing all the 


Id the witneſs to the queſtion interrogated, | 
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| (P. 7.) What Witneſſes ſhall be examined. 


The party himſelf, or his wife, his counſel, attorney, or ſo- | 
licitor ſhall not be examined, unleſs upon ſpecial cauſe. Vide 


Fractical Regiſter in Chancery 360, 361, 364, 365. | 
Tho“ au attorney or counſel may demur to being examined, 
et he may couſent, and the court will hear his depoſition. 
Madlox v. Maddox, M. 1747. 1 Vezey G1.] | 
[Where a party examines his own attorney or clerk in court, 
the other fide may croſs- examine him relative to the ſame mat- 


ter, but not as to other points. Vaillant v. Dodemead, H. 1742. 


2 Alyns 524.] © | 


[A clerk in court or ſolicitor may be examined, touching 
tranſactions antecedent to the commencement of the ſuit, and 


the knowledge whereof could nor come to him as ſuch. Hid. 
[No perſon is privileged from being examined, except of the 


| profeſſion, as counſel, attorney, or ſolicitor; not an agent, for 


he may be only a ſteward or ſervant, 78:d.] 


[A clerk in court may be examined to prove a deed, for a con- 


veyancer may be examined. [bid.] 


[A demurrer by a witneſs, for that he knows nothing but 
what came to his kaowledge as clerk in court, or agent for de- 


fendant in relation to the matters in queſtion in the cauſe, is not 


good ; for it ought to conclude, that he knew nothing but by the 
information of his client. id.] | 


Nor a guardian againſt an infant. Vide Practical Regiſter in 
Chancery 361. | : 
Nor a plaintiff for another plaintiff, tho' he be but a truſtee ; 


but the bill ſhall ficſt be diſmiſſed as to him. 1 Ver. 230. 


And if an order be obtained by ſurprize for the examination of 
any ſuch, it ſhall be ditallowed. 2 Ca. Ch. 80. 

If a witneſs demurs to an interrogatory, becauſe he has an in- 
tereſt, he ought to ſwear, what intereſt. 2 Ca. Ch. 208. 


[The owner of lands in a pariſh, in the hands of a tenant, 


may be a witneſs in a ſuit for tithes in that pariſh, Ayde v. 
Flower, T. 1716. in ſc. Bunb. 7.) _ | | 
[Inhabitant of a pariſh where a modus is inſiſted on, is prima 
facie, a bad witneſs ; if he occupies no titheable land, he muſt 
ſhew it. Watſon v. Lindſel, in ſe. P. 1719. Bunb. 40.] | 
A witneſs ſhall not be examined to impeach the teſtimony of 
another witneſs, without a ſpecial order of court, which is not 
frequently granted. Ord, per Cla, Vide Rules and Orders of 
Chancery 105. Vide Practical Regiſter in Chancery 165. 
And then exceptions to the witneſs impeached ſhall be filed 


with the examiner gratis, and notice, with a copy of the ex- 
ceptions, delivered gratis to the adverſe party, or his clerk. Ord. 
fer (la. Rules and Orders of Chancery 105. Vide Practical 


F There 


Regiſter in Chancery 165. 
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ere may be an order to examine to the credit of a witneſs 

even before publication. Bonning v. Sprott, in fe. T. 1719. 
Bunb. 46.] 5 

[Articles may be exhibited to examine to the credit of a wit- 
neſs, but they ſhould be ſupported by affidavit. Et per Hard. 
wicke C. tho? at law you can examine only to the general credit, 
yet in equity it is otherwiſe, and you may examine to a particular 
- charge. Sed ©, Gill v. Watſon, T. 1747. 3 Athyns 522. 

[After publication, the court will not allow articles to be ex- 
hibited againſt the competency of a witneſs. Callaghan v. Roch- 
fort, P. 1748. 3 Akyns 643. 

I But if the objection to competency comes to the knowledge 
of the party after examination, the court will allow an examina. 
tion to it after publication, on motion. Lid. 

[After publication, the court will grant commiſſion to examine 

in ſupport of articles againſt the credit of a witneſs ; but if it is 
abroad or in Jreland, there mult be an affidavit that no perſon in 
England can fwear as to the witneffes* credit. /bid. | 
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: [After the cauſe ſer down, the court will ſometimes give leave 
to exhibit interrogatories to the credit of a witnefs, to prove ex- 
2 haibits, and croſs examine witnefles already examined. Barnſley 


v. Powell, M. 1747. 3 Atkyns 593.] 
After the cauſe in paper the court will not give leave to ex- 
hibit interrogatories, and a commiſſion to examine to the credit of 
a witneſs.” Gul v. Watſon, T. 1747. 3 Atkyns 522.] 5 
If a defendant has no intereſt, or diſclaims, or is only 2 
ee by order he may be examined as a witneſs. 2 Ca. 
( 1 2 14. ; : ; 
[An adminiſtrator durante minore etate, after adminiſtration 
determined, is ig general a competent witneſs ; but if by his 
anſwer he has ſubmitted to pay, and ſo made himſelf liable, he 
is not competent. Fotherby v. Pate, H. 1747. 3 Athyns 603.] 
So, a commiſhoner himſelf, if he is examined before any 
other witneſs, 1 Ver. 369. | 
„ So, a defendant being only a truſtee, if he diſclaims all in- 
: tereſt, 1 Vern. 230. | Bs 
A witneſs upon deliberation may amend his depoſition. Vid? 
Practical Regiſter in Chancery go, 91. 5 : 


[Witneſs examined on the firft commiſſion, cannot be ex- —— 
' amined on the ſecond without leave. Per Price B. Duddt v. | / 
Billings, in ſc. T. 1718. Bunb. 24.] ; | a1 
No witneſs need ſubmit to an examination 'till his expences Ne 
are diſcharged. | = 28 2 
And if he is ſick, the commiſſioners ought to go to hig 
babitation. | „„ 2 
| | | tic 
(P. 8.) Depoſitions, | 
TS. 5 = | Pr 
The depoſitions ought to be written in one or more rolls of - 


parchment, each of them to be ſubſcribed by the commiſſoners. 
Fide Praciical Regiſter in Chancery 92. | 
e | ſt 
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And the examiner ſhall enter the name of the witneſs, bis age, 
and dwelling, and the name of him who gave notice of the 
name, and dwelling of the witneſs, and to whom ſuch notice 
was given, and the time when. Ord. per Cla. Vide Rules and 
Orders of Chancery 103. Vide Fractical Regiſter in Chancery 163. 

If the clerk deliver an abſtract of a depoſition, or interroga- 

| tory, to any one before publication, he ſhail be expelled the 

office; and if his clerk does ſo, the examiner ſhall anſwer to the 

court for the miſdemeanor, and to the party for coſts and da- 

mages, and every perſon concerned ſhall be puniſhed as the court 

ſhall think proper. Ord. per Cla. Rules and Orders of Chan- 
ery 106. Vide Pradtical Regiſter in Chancery 1 59, 160. | 

Depoſitions obtained by mal-pragice ſhall be ſuppreſſed, by 

| order of the court. Vide Pradiical Regiſter in Chancery 137. 
So, if they are falſely written; and the witneſſes ſhall be 
examined de novo. Vide Practical Regiſter in Chancery 138. 
So, if the ſame witneſs be examined three times to the ſame 
thing. 2 Ca. Ch. 79. 8 
But they ſhall not be ſuppreſſed upon a petition, nor upon 
motion, without a certificate of a ſix-clerk; for a rule ſhall be 
entered with the zegiſter of courſe, to attend a fix clerk not con- 
cerned in the cauſe ; and if the attarnies do not agree before 
. | him, he ſhall certify the fact, with his opinion, to the court. 
f Ord. per Cla. Rules and Orders of Chancery 110. Vide Prac- 
. | tical Regiſter in Chancery 198. | „ 
Il witneſſes are examined on a commiſſion abroad, after the 
death of plaintiff, neither commiſſioners nor witneſſes knowing it, 
the . not be ſuppreſſed. Thompſon's Caſe, T. 1733. 
P. W. 195. £ | 


[Depoſitions and interrogatories may be referred for ſcandal 

; and impertinence, and if found ſo, the court will order it to be 

1 expunged. Cocks v. Worthington, M. 1741. 2 Ahne 235 

S 236.] | N | DES | 

5 | But whether for impertinence alone, dub. Pyncent v. Pyngent, 

wm T. 1747. 3 Athyns 557. fa 

8 | IQ.) Publication. 

(= AFTER the plaintiff and defendant have examined all their 

Ve witneſſes, if the examination was by an examiner, two rules 

are given by each of them, to ſhew cauſe, why publication ſhould 

es not paſs. Ord. per Cla. Rules and Orders of Chancery 107. Vide 
Fradtical Regiſter in Chancery 297. | h 

13 If the examination was by commiſſion, one rule is ſufficient. 


Ord. per Cla. Rules and Orders of Chancery 107. Vide Prac- 

tical Regi ſter in Chancery 297. a 

And the time contained in the rule ſhall be a week. Viale 

radical Regiſter in Chancery 297. A week after the return of 
of the commiſſion, or examination, in the exchequer. Rules and Or- 
* ders in Exchequer 11. Rule 25. . 

If no cauſe be ſhewn to the contrary, nor a new commiſſion 

ad 


gauted, publication ſhall be allowed. Ord. per Cle. Vide o_ „ 14 
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and Orders of Chancery 1 107. Vide Practical Regiſter in cla 


cery 


the court will ſtay proceedings till the anſwer is put into the 
croſs- bill; if it is filed after anſwer, the court will only ſtay pub- 


lication. Ramki en ſcat v. Barker, M. 1739. 1 Athyns 19.] 


The court in fuch caſe will enlarge publication in the original 


cauſe to a fortnight after the anſwer to the croſs- bill is come in, 
Creſeick v. Creſwick, M. 1738. 1 Akyns 291. 33 | 


[If original bill has been proceeded in, publication on the croſs. 


bill ſhall not be enlarged but on ſpecial motion. Aylet v. Loh, 
T. 1751. 2 Vezey 336.] 
[After publication paſſed, and depoſit tions delivered to be 
copied, publication can never be enlarged (in the exchequer.) 
Orlebar v. Snead, M. 1733. Bunb. 330. 

[The - exhibits proved in a cauſe cannot be inſpected before 
hearing. Dawvert v. Daver , P. 13 G. Sir. 764. | 

In the excheguer, if there be not a week 1n term when the rule 
is given, there ſhall be a day to ſhew cauſe at the ſittings. Rules 
and Orders in Exchequer 11. Rule 25. : 

In chancery, after publication allowed, more*witnefles ſhall not 
be examined, without order of court, upon an affidavit, that the 


party is not privy to the examinarion of any other witneſs before 


examined, and of a ſufficient cauſe why ſuch wirneſs could not 


have been exammed before. Hide Practical Regiſter in Chan- 


cery 161, 2. 

Or, that ſuch ſufficient cauſe be certified, by the commiſſioners. 
Vide Prafical Regifter in Chancery 162. 

And there ſhall be a proviſo in the order that the party ſhall 
not ſee the former examination in the mean time. Vide Prafiical 
Regiſter in Chancery 162. 

{The court will ſometimes grant a new commiſſion afier pub- 
lication is paſſed, and the cauſe ſet down, if the former com- 


miſſion was cloſed long before its expiration, and without the 
knowledge of one of the parties. Barnſley v. Powell, M. 1747. 


3 Ans 593. 


After publication, a new witneſs ſhall not be examined though 
he was ſworn before. Vide Rules and Orders of Chancery 104. 


Vide Practical Regiſter in Chancery 164. 
But an examination after publication, is in the diſcretion of 


the court, who ordered it aſter publication, and hearing of the 


cauſe and a trial at law directed, where the witneſs was of the 


age of eighty years, and could not come to the trial, and a free - 


hold given to charitable uſes, which is not properly triable at 
law, was concerned. Ca. Ch. 229. 
And if the court allows an examination after publication, upon 


the uſual affidavit, the other party may examine other witneſſes, 


and. alſo croſs- examine thoſe produced by the adverſe party. 
1 Ver. 253. 

If on the hearing defendant is ordered to be 8 on in- 
terrogatories touching a deed ſuppoſed to be in his cuſtody, which 


— 
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rai 
— 


CHANCERY. „ 


on examination he denies, there ſhall no commiſſion be granted 
to examine witneſſes (publication being paſſed) tho? the maſter 
certifies that he thinks it reaſonable. Smith v. Turner, H. 1735. 
3 F. V. 413] : ; 5 
After publication a witneſs before examined ſhall not be ad- 
mitted to explain his depoſition. 1 Ver. 125. — 
Afﬀer publication, the party may have his depoſitions ex- 
emplified. Vide Practical Regiſter in Chancery 144. 
But the maſter ſhall not ſign any exemplification, *rill the ori- 
gina] be produced before him. Ord. per Cla. Rules ard Orders 
in Chancery 118. Vide Practical Regifler in Chancery 138, 9. 
f a bill ſets forth, that there was heretofore, a bill preferred 
by another againſt the preſent defendant's father, who anſwered, 
and depoſitions taken, and refers thereto. This ſuit abated by 
death before hearing; theſe depoſitions ſhall not now be pub- 
liſhed to be uſed in the preſent cauſe, tho on the” defendant's 
motion, notwithſtanding plaintiff's ſetting forth in his bill, 
Fobns v. Stafford, in ſe. M. 1719. Punb. 50.] 


(R) Examination in perpetuam Rei Memoriam. 


LIE who would examine witneſſes in perpetuam rei memoriam, 
II muſt exhibit his bill, and thereby ſhew his title, and the an- 
tiquity of his witneſſes, and then pray a commiſſion to examine 
them, and a /ubpena againſt the party concerned, to ſhew cauſe 
to the contrary if he can, Vide Pra@ical Regiſter in Chancery 31. 
If the defendant ſhews cauſe to the contrary within fourteen 
days, the plaintiff ſhall not proceed. Vide Practical Regiſter in 
Chancery 32. Cre, 
If he does not ſhew cauſe, the plaintiff ſhall proceed to the 
examination of witneſſes ; and the caurt will give articles for the 
examination. Vide Practical Regiſter in Chancery 32.* „N 5 
[A man may bring a bill to perpetuate teſtimony, where he ,;.,; Reoil. 
cannot bring bill for relief without waving the penalty. Z. Suff ter in Chan- 
folk v. Green, T. 1739. 1 Atkyns 450.] cery 35. 
(Plaintiff is intitled to perpetuate teſtimony on an uſurious _— _ 
contract, tho he does not offer to pay what is really due. 1bid.] © 
Bur if the plaintiff prays relief} his bill ſhall be diſmiſſed. 
f 2 ent, 466. I TY 
| | Yet he may examine witneſſes to prove a promiſe, c. which 
is to be performed after the death of 4. N. 1 Kol. 35 2, 


5 This bill lies to prove a modus decimandi. 1 Ver. 185. 

: But ſuch bill to prove a right to a common, way, Cc. before a 
trial, will be diſmiſſed. 1 Ver. 308, 312. | 1 

1 Or, to prove a will againſt a purchaſer without notice. R. 


upon a plea. 1 Ver. 354, 5 | 
Or, to examine witneſſes, where there is no impediment to a 
trial at law. K. upon a demurrer. 1 Ver. 441. . 


- _ (Tenant in tail out of poſſeſſion cannot bring bill to perpetuate 
b teſtimony, till he has recoyered poſſeſſion by ejectment; and de- 
n | . | murrer 
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murrer for this cauſe would be allowed Brandlyn v. Ord, M. 


1738. 1 Athyns, 571.] | 


Neither can any other claiming a right, and being out of poſ- 
ſeſhoo, for he may try it at law. Prec. Ch. 53 1. 

But he who is in poſſeſſion, and not diſturbed, may bring ſuch 
a bill, becaufe the facts, to which the teſtimony of the witneſſes 
propoſed to be examined, relate, cannot be immediately inveſti- 


gated in a court of law. 7d. ibid.“ 


80 a bill to perpetuate teſtimony will lie, when the evidence 
of a material witneſs is likely to be loſt, by his death or departure 
from the realm, before the matter can be inveſtigated in a court 
of law : But then an affidavit of the circumſtances by which the 
evidence is likely to be Joſt, muſt be annexed. 1 P. Wms. 117, 
3 f. nt 77. 1 Atkyns 450.“ 1 28. 

So a bill by the deviſee of a perſon, now a lunatick, to prove in 
uam rei memoriam, will be diſmiſſed. 1 Ver. 106. 
The witneſſes may be examined by an examiner of the court. 


| Vide Pradical Reg ſter in Chancery 36. | | 


Or the court may appoint commiſſioners, in which th 
defendant may join, if he pleaſes. Vide Practical Regifter is 


Chancery 34. 


And fourteen days notice ought to be given of the execution 
of the commiſſion. Vide Practical Regiſter in Chancery 34. 

In the Excheguer, if the defendant does not appear being ſerved 
with proceſs, but is in contempt, the plaintiff upon motion, ſhall 


| have a commiſſion to examine witneſſes de bene gſſe. Rules and 


Orders in Exchequer 13. Rule 34. =. 

If the defendant appears, he may join in the commiſſion, if he 
will, and croſs-examine the witneſſes, if he gives the names of 
commiſſioners, within four days after the order for a commiſhon. 
Rules and Orders in Exchequer 13. Rule 34. | 

If the defendant afterwards makes anſwer, the plaintiff ſhall re- 


ply, and examine de novo the witneſſes before examined who are 


alive, and upon the return of the commiſſion there ſhall bs 


publication of the depoſitions thereby taken, with the depoli- 


rions of the witneſſes before examined, who were dead be- 
fore the ſecond commiſſion. Rules and orders in Exchequer 13. 
Rule 34. | | 

In chancery, no witneſſes ſhall be examined, but the aged or 
impotent. Vide Practical Regiſter in Chancery 31. 


{A witneſs, tho* neither. old nor infirm, may be " 


amined before anſwer, on affidavit that he alone is privy to the 


Snot a deed. Shirley v. Earl Ferrers, MH. 1733. 3 P. 
H. 77- 6 | 

And if the defendant ſhews good exceptions againſt 2 
witneſs, or other cauſe for the ſtaying of the proceeding, 


the commiſſioners, ought not to proceed, but to certify ſa 


matter with the commiſſion. Yide Pradtical Regifter in Char 


Goodwin v. Goodwin, T. 1746. 3 Athyns 370.] 


And the commiſtioners ought to certify whether the de- 
fendant appears, or not. Vide Pradical Regifter in Chan- 


cery 32. 


Whether there was an affidavit before them of notice given 


of the time and place of the execution. 7bid. 


The depoſitions ſhall not be read during the life of the witneſs, 


without conſent, or order of court. Vide Practical Regiſter in 
Chancery 35. | 


And ſuch order ſhall be upon affidavit, chat the plaintiff is to 
have a trial, to which the witneſſes cannot come. Vide Pra&ical 


Regiſter in Chancery 35. | | | 
(Plaintiff ſhall not have leave to examine witneſſes de bene eſſe, 


| becauſe they are going to the Eaft-Indies, if they are his ſervants, 


and he might keep them at home, Ea -· India Company v. Naijh, 


M. 1732. Bunb. 320.] | | Z 
And if the court allows the uſe of the depaſitions, a maſter 


| ſhall open the commiſſion and conſider them, and then the plain» 
riff if he will, may exemplify them, and by order of court, give 


them in evidence in another court. Vide Prafiical Regiſter in 
Chancery 35 6. 


And after ſuch publication, the defendant ſhall not examine 


any witneſs concerning the ſame matter. Vide Practical Regiſter 


in Chancery $3, 4. 


Theſe depoſitions ſhall not be allowed in evidence, but only 
againſt the defendant who had notice, his heirs or aſſigns. Yide 


| Prafiical Regiſter in Chancery 33. 


Or againſt one, who claims an intereſt under the de- 
fendant ſince the bill exhibited. Vide Practical Regiſter in Chas 
zery 36, 7. | e b 8 5 

(S) Cauſe ſet down for hearing. 
AFTER publication, and the cauſe ſet down, the bill may 
[ be amended by adding parties ; but no new charge, nor a 
material fact put in iſſue, but a ſupplemental bill muſt be brought. 

After all the witneſſes examined and publication paſſed, the 
client, or ſolicitor ought to attend the ſix- clerk for fix days before 


the end of the term, and inform him of the ſtate and circum- 


ſtances of the cauſe. Ord. per Cla. Rules and Orders of Chan- 
cery 110. Vide Pradical Regiſter in Chancery 186. 


And the fix-clerk ſhall procure the cauſe to be ſer down for 
hearing with the regiſter, and. ſhall be prepared to inform the 


lord chancellor, or the maſter of the rolls, Ic. of the nature of 


the cauſe, at the time of ſetting down cauſes. Ord. per Cl. 
Rules and Orders of Chancery 110, 111. Vide Pradlical Revit in 
Chancery 187. | | 

No fee ſhall be paid to the ſix-clerk, or regiſter, or other 
perſon for the ſetting down, or preferring any cauſe, except 


their term fees, if they are in arrear, Ord. per Cla. Rules © 
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ad bis of Chancery 111. Vide Practical Reg i ſer n Cl. 


cery 187. | 
And the arrearages of ſuch fees are cauſe for ſtopping the hear- 


ing of the cauſe, when it is called on in court, till they are paid. 


Ord. fer Cla. Rules and Orders of Chancery 111. Vide Prac- 


tical Regifler in Chancery 187, 8. 
The cauſes ſhall be ſet down according to the order and anti- 


quity of the publication. / ide Rules and Orders of Chancery 110. 


Vide Pradiical Regiſter in Chancery 186. 


- 


But none ſhz!] be ſet down in the ſame term, when publication 


paſſes. Vide Pradical Regiſter in Chancery 1858. 2. 2608 
Nor before certificate of the ſix · clerk, that all pleadings are filed, 


Ord. 29 July, 1 W. & M. Rules and Orders of Chancery 185, 


Vide Practical Regiſier in Chancery 188. 

But on application to the court, a cauſe may be ſet down upon 
an early day; however this muſt be by petition, not on motion. 
1 Brown, Ch. Rep. 56.“ : 

So in the exch:quer, no cauſe ſhall be ſet down before publica- 
tion, without ſpecial order. Rules and Orders in | Exchequer 11. 
Rule 27. | 5 

After publication, every cauſe ſhall be ſer down in the next 


term, except in or London, or within fixty miles of it; in which, if 
the replication was filed in Trinity, or Hilary term, and publica- 


tion paſſed the firſt week of Michaelmas or Eajter term, the cauſe 


may be ſet down to be heard the laſt day of cauſes in Michaelmas, + 


or Haſter term. Rules and Orders. in Exchequer 11. Rule 27. 


In Chancery the ſulpæna ad audiendum judicium ſhall be returned 


ix or ſeven days before the day of hearing of the cauſe ; and the 
day of hearing ſhall be indorſed upon it. Vide Practical Regiſter 
in Chancery 349.— In the excheguer, it ſhall be ſerved ten days be- 


fore the hearing, in London, or within fixty miles of it, and four- 
teen days in places more remote. Rules and Orders in Exchequer 

11. Rule 28. | | 

But in chancery, the hearing being appointed in the begin- 


ning of a term, within fix or ſeven days cannot precede, ſo 


much time is not neceſſary. Vide Pradical Regifter in Chan- 


cy 349- . 


And in the exchequer in Trinity term ten days notice is ſuffi- | 


cient in places above ſixty miles from London. Rules and Orders in 


Exchequer 11. Rule 28. . 


(T) Hearing of the Cauſe, | 
(T. 1.) When the defendant does not appear: | 
X7HEN a cauſe is heard upon bill and anſwer, vide 


ante, (M.) 
If at the time of the hearing the defendant does not appear, 


tho? proceſs appears to have been duly ſerved, his anſwer ſhall be 


read; but the decree ſhall not be abſolute againſt him; tho' there 


is cauſe for a decree for the plaintiff. Ord, Rr Ca. _ 


. 


Fre 


CHANCERY. 


and Orders of Chancery 111. Vide Pradical Regiſter in Clan- 


eery 190 12 : 
ut the regiſter ſhall ſay, That the court, for ſuch and ſuch cauſes 


fo decrees, if the defendant does not pay the coſts aſſeſſed to the plaintiff, 
or his attorney, and by ſuch a time ſhew good cauſe to the contrary. 


Ord. per Cla. Rules and Orders of Chancery 112. Vide Pradical 


Regiſler in Chancery 191. 


And the defendant ſhall not be admitted then to ſhew cauſe, 
- without a certificate from the plaintiff's attorney of the payment 


of the coſts, or an affidavit of tender and refuſal. Ord. per Cla. 


| Rules and Orders of Chancery 112. Vde Prafical Regifter in Chan- 


cery 191. Rs | | . ; 
And if the court, at the time allowed for cauſe, confirms the 


decree, the defendant ſhall pay full coſts. | 


So in the exchequer, if a defendant ſerved aud audiendum judicium, - 


makes default, whereby there is a decree againſt him nt, c. he 
ſhall not afterwards be heard to ſhew cauſe, till he pays 5. coſts 


to the plaintiff or his attorney. Rules and Orders in Exchequer 12, 


_ Rule 29. | 
[If defendant by his anſwer denies the whole equity 


of the bill, and the anſwer is reported inſufficient, and de- 
fendant duly ſerved makes no further anſwer, the bill ſhall be 
taken pro confeſſo. Semb. Davis v. Davis, H. 1739. 2 Athyns. 
21.] 1 5 ; 3 
[If one defendant does not appear, and the whole line 
of proceſs goes againſt him, it is equal to proceeding to outlawry 


o 


at law, and there may be a decree againſt the other defendants 


vho appear. Jan ſen v. South-ſea Company, H. 1749, 1 Vezey 


95. | | 
[The court will not declare a will well proved againſt an heir 
at law defendant, tho” he makes default, unleſs the proofs are 


read. Webb v. Litcn, H. 1743. 3 Athyns 25.) 
. 2.) When the Plaintiff does not appear. 


If at the time of the hearing, the plaintiff does not appear, the 


defendant ſhall be diſmiſſed with coſts to be taxed by a maſter. 
Vide Practical Regiſter in Chancery 190. 3 
[As long as depoſitions are in being, defendant cannot move to 
diſmiſs for plaintiff's delay, but muſt ſet down the cauſe to be 
heard ad requiſit. defendentis. But if he ſuppreſs depoſitions on 
plaintiff's delay, he may move to diſmiſs for want of proſecution. 
Anon. in ſc, T. 1718. Bunb. 23.) ' | | | 
[If a commiſſion has been taken out to examine wit 
neſſes, but nothing done upon it, but publication is paſt, 
the defendant cannot move to have the bill diſmiſſed, but the 
cauſe muſt be ſet down, and if the bill is diſmiſſed, at hear- 


ing, be has his full coſts. Skip v. Warner, T. 1747. 3 A.- 


tyns 558.} h ” 
When the plaintiff's bill is diſmiſſed of courſe, or by order for 


want of proſecution, it ſhall not be afterwards retained, without 
| | motion, 
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motion, and a certificate of the payment of the coſts 
from the defendant's attorney: Ord. per Cla. Rules and 
Orders of Chancery 118. Vide Practical Regiſter in Chan- 
cery 146. Pe NE 32 8 
So in the excheguer, if the defendant is ſerzed and appears, 
and the plaintiff does not attend, the cauſe ſhall be put out of the 
paper, and the plaintiff ſhall pay 5. coſts; and if the defendant 
puts the cauſe into the paper to be heard the next term ad regui- 
fitionem defendentis, (as he may do) the plaintiff ſhall not be heard 
till he has paid the 5. coſts. Rules and Orders in Exchequer 12. 
Rule 29. , | 3 | | 


— (T. z.) When there are not Parties. 


There ought to be proper parties to the bill. Vide Practical Re- I 
giſier in Chancery 261, &'c. Vide ante, (E. 2.) . 
But if a proper party is beyond ſea, upon an affidavit, that it 
is not known, whether he be dead or alive, the plaintiff ſhall haye 
a decree againſt the other defendants, without prejudice. 
1 Ver. 487. | h | 
[A cauſe for an account and diftribution of perſonal 
eſtate may be heard, when the defendant who is abroad, has not 
been ſerved, nor anſwered. Rogers v. Linton, T. 1125, 
Bunb. 200. | Ee | 8 
[A bill is never diſmiſſed for want of parties, but ſtands over 
on paying coſts of the day; and decrees diſmiſſing bills for want 
of parties have been reverſed for that reaſon. Anon. M. 1735. 
2 Athyns 15.] | | 
[If a bill is brought to redeem againſt the repreſentatives of 
meſne purchaſer without notice, and againſt puiſus purchaſer with 
notice, and plaintiff does not reply to the anfwer of the 
meſue purchaſer's repreſentatives, there are not proper parties 
before the comt. Lowther v. Carlton, H. 1740. 2 Athyns 


my. | 
[ If a bill is brought againſt one partner for a joint demand, the 
other being not amenable becauſe out of the kingdom, the part- 
ner before the court ſhall be decreed to pay the whole debt. Dat- 
went v. Walton, H. 1142. 2 Athyns 5 to. | 
[Tf a cauſe ſtands over for want of ſome proper defendants, 
Lothers being improperly inſerted,® you cannot proceed againſt 
any other defendant, without diſmiſſing the bill as to thoſe who 
are improperly before the court. Wicks v. Mar/hal. M. 1746. 
3 Atkyns 400.] 5 5 ts 


(T. 4.) What Evidence mall be admitted upon the Herring 


1 At the time of the hearing, after the bill and anſwer are opened 
4. by the counſel, the court proceeds to the proof. Vide Practical 


The 


Depoſitions ow" 

in the ſame Regiſter in Chancery 189, 190. | 
or a croſs Os : | 
Cay'e. 


 EHANCERY. 1 * 


The uſual proof is reading the depoſitions made in the ſame | 
cauſe. Vide Practical Regiſter in Chancery 152. 
Depoſitions in croſs cauſes, between the ſame parties, heard 
at the ſame time, ſhall be allowed upon both cauſes without mo- 
tion #—So in the excheguer. Vide Rules and Orders in Exche- * Ve Pracs 
will. io 5 9 
Allowed upon motion. Ca. Ch. 236. cry 12. 
But when the allowance was ordered upon the motion of the (Ey order.) 


defendant, after publication in the ſirſt cauſe, and before publi- 
cation in the ſecond cauſe, whether the depoſitions for proof of 


an agreement, not alledged by the anſwer of the defendant in the 


rt cauſe, but alledged by his bill in the ſecond cauſe, ſhall be 


admitted. Dub. Ca. Ch. 236. * e 
{If the point in iſſue in the croſs cauſe, was not in iſſue in the 


original cauſe, the depoſitions in the original cauſe cannot 


be read in the croſs cauſe. Chriſtian v. Wren, M. 1732. 


Bunk. 321.] 


[Depoſitions in a croſs cauſe, brought after a decree pro- 
nounced in the original cauſe, cannot be read touching the mat- 
ters in iſſue in the original cauſe, but may as to matters not in iſ- 
fue in the original cauſe. Wilford v. Beaſely, P. 1747. 3 A.. 
kyns 501.] | 
Though. depoſitions taken de bene gſe are irregular, they can- 
not be objected to at the hearing; you ſhould move to diſcharge 
the order for publication. Dean of £ly v. Warren, T. 1741. 
2 Athyns 189. | PS, 
Depoſitions de bene gſſe ſhall be publiſhed, where it is morally 
mpoſhble to examine the witneſſes in chief; as if a cam- 
miſhon has iſſued to examine in Sweden, the king whereof 
has refuſed to let it be executed. the commiſhon is come back, 


and the king of Sweden has ordered a public exmination be- 


fore his own judges. Gaſon v. Wordſworth, T. 1751. 2 Ve- 


20 325, 336.] | | 
[Depoſitions ds bene efſe, taken many years before, may be pub- 


| liſhed with depoſitions in a ſupplemental cauſe, on afidavit, that 


fome of the witneſſes are dead, and that nothing can be learned 
of the others on enquiry : But without prejudice to exceptions. 


Anon. T. 1754. 2 Vezey 496.]- 


But where depoſitions were taken de bene efſe, before appear- 
alice ; the defendant appeared and anſwered ; the witneſs ſurvived 
18 months, and the depoſitions had been publiſhed in purſuance 


ol an order with the conſent of the defendant ; the maſter 


of the rolls thought, that on account of the defendant's 
conſent, the depoſition ſhould not be ſuppreſſed ; bur 
_ 2 thought it ought not to be read. 1 Brown, Ch, 
ep. 84. | 
But no witneſs ſhall be examined wivd4 voce at the hearing, 
without an order before the hearing of the cauſe. Yide Practical 
3 Chancery 154. Vids Rules and Orders in Exchequer 10. 
by - ES | 


[Witneſſes 
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[Witneſſes are never allowed to be examined at large | 
wivd wace, at the hearing. Graves v. Budgell, P. 1737. 1 4t- 


1 ä 
ivd voce examinations are allowed ſparingly, and only after 


publication where doubts have appeared in their depoſitions, to 


clear ſuch doubts and inform the court. id.] 

[At moſt, only to prove exhibits, not to let in other examina- 
tions; and this at the inſtance of the party to uſe the exhibits, 
but never to the contrary party. id.] | 

If the plaintiff after examination of witneſſes withdraws his 
replication, takes exceptions to the anſwer, and replies to a new 
anſwer, and upon a commiſſion witneſſes are examined, the de- 
poſitions upon the former commiſſion ſhall be ſuppreſſed, if the 
witneſſes are not re-examined after the laſt replication, or allowed 
by the court, upon motion, to be uſed at the hearing of the cauſe. - 
Pr. Cba. 386. | | DP 

[Tf the cauſe is brought to hearing, and ſtands over with li- 
berty to add a party, if he is a material defendant, and concerned 
in intereſt, the depolitions taken before cannot be read again 
him. Niblett v. Daniel, M. 1731. Bunb. 310.] 8 

[The rules of evidence ip general are the ſame in equity as at 
law. D. Manning v. Letchmer-, M. 1737. 1 Allyns 453. Man 


v. Ward, M. 1741. 2 Athns228.] 


[A leaſe and pofſeſhon, and payment of rent under 


it, is a preſumption of right in the leiſor; but if two leaſes are 


ſet up, one cannot be rcad till poſſeſſion under it is proved. 
161d.) | | 
[Receipts for rent are not evidence of title in leſſor, unleſsthe 
payment is proved. Lid.) 5 | 
[Old rentals, where bailiffs admit money received, are evidence 
of payment. Ilia. + | 
[A bond or mortgage is prima facie good evidence, but if 
there are manifeſt ſigns of fraud in the obligee, he ſhall' be put 
to prove actual payment. Piddeck v. Brown, T. 1734. 3 P. 
W. 288. | 85 | 
[Iris a motion of courſe, that a defendant for form's fake may 
be examined, ſaving juſt exceptions. Man v. Ward. M. 17415 
2 Ailyns 228. | 5 
[The depoſition of a defendant againſt whom plaintiff can gue 
no evidence, may be read for another defendant. Piddoct v. 
Brown, T. 1734. 3 J. V. 288.) | 
The depoſition of a defendant not intereſted may be read for 
another defendant, and alſo for plaintiff, tho” at law defendant 
cannot be examined for plaintiff; but if defendant may be liable 


for colts it cannot be read. Barret v. Gore, M. 1746. 3 4. 


Hus 401.] | | es” 
[So the depoſition of one defendant charged with a fraud, 
cannot be read for another defendant, as it may tend to excuſe | 


him with regard to his own colts. Rade v. Lingocd, P. 1747. 


1 Athyns 203.] 


a „ 


[The evidence of a co-defendant parriceps fraudis and intereſt- - 


ed, ſhall not be read, tho” if only attorney and truſtee it may: 

Bridgman v. Green, T. 1755, 2 Vezey 627... 
[Co-defendants may read againſt each other whatever is proved 

for plaintiff, Walker v. Preſwick, T. 1755. 2 Vezey 622 5 


[aA mere nominal truſtee may be examined in equtiy, tho“ not 


at law. Man. v. Ward, M. 1741. 2 Athyns 228.] 2 


[An executor in truſt is not a good witneſs for his ceſtuy que 
rruſt, o, a bare truſtee is. Croft v. Pyke, P. 1733. 3 P. 


W. 180.] 51 8 
[The evidence of a huſband ſhall be admitted, tho' his wife is 


a defendant, if the intereſt of a third perſon is concerned. Cot- 


ton v. Lutterel, 2. 1738. 1 Atk,' 451.] | "Vf 55 
The depoſition of the wife of the prochein amy of plaintiff 


ſeme covert, cannot be read for phintiff, Head v. Head, P. 1747. 


3 Alkyns 5 11. T. 1747. 3 Athyns 547. 


{If a plaintiff executor examines his ſon, and dies, leaving his 
ſon executor, who alſo takes out adminiſtration: de- boni non of 


the original teſtator, and he revives, yet his depoſition in the ori- 


ginal cauſe may be read. Haus v. Hand, T. 1743. 2 Athmns 


615.] 


eſtate, cannot be read, for he has an intereſt, Mabank v. Mets. 
calf, 7. 1744. 3 Athyns 95. 


[The evidence of one having an intereſt cannot be read, tho? 


he is ſatisfied, unleſs a releaſe is produced. Anon. M. 1737. 
2 Alkyns 15. | „ 
 * The evidence of a bankrupt who has had his allowance and 
certificate:may be read in a cauſe where his aſſignees are parties, 
for he is not bound to refund. 1 Brown 270.“ - 


[If there is an agreement in writing between A. and B. the 


ſteward of C. for ſale of 4.'s eſtate to C. but the covenant by B 
and he bound in penalty for the performance, and A. brings bill 


apainſt B. and C. charging there was a defeazance prepared, but 


the execution prevented by B.- B. s depoſition cannot be read 
for C. eſpecially if B. has examined witneſſes, Dixon v. Parker. 
Hl. 1750. 2 Vezey 219.] | 


[Depoſitions to prove that plaintiff (who ſues for dower) had 


acknowledged a bond to be given in lieu of dower, tho* it does 
not appear on the face of it, cannot be read. Finney v. Finneyy 
M. 17 G. 2. Wilſ. 34. i 8 4 
[If a perſon joins fraudulently in granting an eſtate without the 
uſual covenants, but only that he has done no act to incumber, 


bis depoſition may be read to impeach his title to the eſtate, and 
o ſhew it was done to carry on the fraud. Man v. Ward, M. 


1741. 2 Athyns 228.) | - 
[The evidence of a witneſs is not invalidated: by reaſon of his 
tender years; it is of a circumſtance likely to make a great im- 


preſion on his mind, Smith v. French, H. 1741. 2 Athne © 


4] | 
Tom: BE. N „ The 


If a ereditor brings bill againſt an executor for an account of 
aſſets, the evidence of a co · executor, tending to increaſe teſtator's 
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[The depoſition of a heathen idolator, ſworn ts 
ceremonies in the moſt uſual and .folemn manner, may be read. 
R. on great conſideration, per Hurdwicke, C.. Lee C. J. Wilks 
C. J. and Parker C. B. Omychund v. Barker, M. 1744. 1 1 A. 
kyns 21. 

On an appeal from che rolls, the appellant, on ; petition, may 
be let im to. read new evidence not read there, provided he will 
gire up his depoſit. Heages v. Cardemel, T. 1742. 2 .Athyns 


408. 


The court will not enter upon a determination of che conſti 
tuting a court of a foreign nation, but will hear evidence as to 
the extent of it's juriſdiction, and the nature and effect of the 
proceedings and ſentence in it. Gage v. Lady Stafford, T. 1754 
2 Vezey 556. 

[A decree, or examinations of witneſſes in a former * be- 
tween the ſame parties, may be read as evidence, tho? not con- 
eluſtve, akhoꝰ thereby there is not an opportunity of examining 
between. co- -defendants. Alien v. Pouherers Company, * 1750, 


2 Vezey 89.] 
Depaſitions, in. a former cauſe in 3 ademined to be 


read, upon motion, the ſame matter being then under examination, 


as now. Ca. Ch. 73, 175. 

Tho? neither the plaintiff, nor any under whom he claims, was 
party to the former cauſe. R. Ca. Ch. 7 3.— — Cont. at Law, 
2 Rol. 679. J. 35. 

Tho neither the plaintiff, nor the defendant, 33 party. 
Ca. Ch, 73. Com. 1 Ver. 431. 

And tho' the former cauſe was more than 30 years paſt and 
the witnefſes dead. Ca. Ch. 73. 

So, depoſitions in a cauſe diſmiſſed for want of equiry for re- 
lief. Ca. Cho 175. 

So, depoſitions for a legatee againſt an executor, to prove 
aſſets, in a bill brought by another legatee for the fame intent. 
1 Ver. 413. 

1A N in a former 28 mania the then lefſee, dio not 
the impropriator, was plaintiff, and the- then tenants were defen- 
dants, admiited as evidence. Br/hjp Lincoln v. Elks, T. 1722: 


Bunb. 110, ] 


[If, on a bill brought by devifees to eſtabliſh 2 will, the heir 
at law prevails to ſet it aſide, he ſhall have the benefit of the de- 
poſitions in that cauſe, in another brought by him againſt a pur- 
chaſer before the anſwers came in in the e Cath v. 
Ward, P. 1741. 2 Athyns 174.] 

And if the plaintiff or defendant obtains an order: for the uſe 
of depoſitiona in another cauſe, the adverſe party may uſe them, 
without motion, unleſs he be inhibited by the ſame order. Ord. 
ger Cla. Ruler and Orders of Chancery 109. 
fDepoſnions in a former cauſe for a modus, where the impro- 
priator had not anſwered, nor the vicar replied, cannot be read 
Baker V. * * . M. 1721. Bun, 91. 
la decres 


* 
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3A decree (in a tithe cauſe) cannot be read unleſs proved to be 


touching the ſame lands or title. Eenſon v. Oliv:, T. 1730. 


Bib. 2844] ON 


[A verdict between the ſame parties, obtained ſince iſſue 
joined in equity, cannot be read, unleſs: proved to be touching 
the ſame lands. [bid.J ES | 

But- when the former cauſe was diſmiſſed for irregularity, the 


ſame matter ; for the former cauſe never was regularly in court. 


FN. Ca. CB. 175; 


80 a bill exhibited by the defendant agàinſt the plaintiff at an- 


other time, ſhall be read, upon proof, that it was exhibited with 


bis priyity. Ca. Ch, 65. | | I. 

[Ina cauſe againſt a bankrupt and another, the plaintiff cannot 
read the examination of that other before the commiſhoners un- 
der the bankruptcy, unleſs it is proved in the cauſe that ſuch ex- 
aminations were taken before the commiſſioners. ade v. Ling» 


- wood, N 1747. 1 Athyns 203.] | | 


[The examination of defendant's attorney before commiſſioners 


of bankrupt, to prove a fraud, cannot be read, unleſs he bas 


. 
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depoſitions therein can never be admitted in another cauſe for the 


been examined in chief in the cauſe. Hamond v. Myers, WW. > 


1746. 3 Athyns 415.) gs. | 

[But 22 of defendant before commiſſioners 
may be read, if he has ſet up a different right by his anſwer, to 
ſhew the inconſiſtency. 1614.] 3 ; 

In the exchequer, the court will ſometimes refuſe to give 
leave on motion to read the decree and depoſitions in a former 
cauſe, ſaving juſt exceptions, tho” a motion of courſe in chance- 
Ty ; for there, having only one judge, he may diſallow them if 
he ſees juſt exception; bur Here, having four judges, if the 
mould be equally divided in opinion, they mult then be 05 
whatever reaſon might be to the contrary, for no juſt exception 
could appear. Bi/hop * Hereford v. Cooper, M, 1730. Bunk. 
. „ ne oth 

So the anſwer of the defendant may be read againſt him; but 
then the whole may be read by the other party.. 5 * 


** 


(T* 6.3 


The defend- 


So if a defendant, being an infant, anſwers by guardian, and oy an- 
Wer. 


a full age neither amends, or makes a new anſwer, as he may 


do, but prays a, hearing of the cauſe de novo, his anſwer ſhall be 
endence againſt him. Eq. R. 4. | 5 
If the plaintiff is charged by an anſwer, he muſt diſcharge 


himſelf by proof, and cannot do-it by reading the whole anſwer. 


Parteriche v. Prevlet, J. 1742. 2 Atkyns 383.] 1 

[Defendant's anſwer in another cauſe may be read, to ſhew 
that a deed in queſtion once exiſted. Whitfield v. Fauffet; H. 
1749. 1 Vexey 387.] Fd 


The anſwer of two defendants, arbitrators, may- be: nad | 
ganſt a. third, party to the award. Mullins v. Symonds, P. 


725. Bunb. 196.7 8 
| : N r X 2, "2h = [The 


— * my —— 


| | 
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| [The anſwer of a defendant diſclaiming all right to an eſtate, 

and not brought to hearing, ſhall be read againſt another defer. 
dant. Hill v. Adams, P. 1740. 2 Atkyns 39] 

[Defendant is not bound by an admiſſion of a conſequence in 


law, or a conſequence in equity, for the court is judge of it. 


Pearce v. Grove, 7. 1747. 3 Atkyns 522.] 


If the defendant by his anſwer denies an agreement, Ce. it 


ought to be proved by two witneſſes, for one 1s not fufficient. 
2 Ca. Ch, 8. Ver. 161. DOS 

[Tf defendant's anſwer is equally ſtrong with the depoſition of 
one witneſs, there can be no decree againſt him, but if concur. 
ring circumſtances ſupport the depoſition, there may. Mallos 
v. Hobbs. M. 1739. 2 Athyns 19. Janſon v. Rany, H. 1740. 
2 Ailyns 140. Only v. Walker, 7. 1746. 3 Athyns 407.) 
* Vide 1 Brown Ch. Rep. 52“ . 
If the denial of defendant by his anſwer is not clear, poſitive, 
and full to the fact, the court will decree on the teſtimony of 
one witneſs. Le Neve v. Les Neve, M. 1748. 3 Athyni 646. 


1 Vezey 64.1 
— 8 


A deed, mentioned in the bill, to which the defendant ſays 


he believes there is ſuch a deed, ſhall not be read without proof ; 
for the confeſſion does not admit more than 1s alledged by the 
bill, and does not warrant the reading of a deed with like clau- 
foes. R. 2 Feat. 168; i | 
[The probate of a will may not be read in caſe of a real eſlate, 
tho” defendant has admitted he believes there is ſuch a will; 
otherwiſe if his admiſſion had been full; Mullins v. Pratt, in 
ſe*. T. 1716. Bunb. 6.] 8 | Fo | 
So a deed proved upon a commiſſion againſt one defendant 
only, ſhall not be admitted againſt the other defendant. 2 Yeni, 
WE. | 3 A a 
, [A deed 40 years old, without proof, or ſhewing where or 
how they came by it. Benſon v. Olive, T. 1730. Bund. 284] 
: [ But not a deed of 35 years old, in general, tho? ſometimes. 
ibid.] P 
An ancient copy of a bargain and ſale enrolled at the chapel 


of the rolls, atteſted by five witneſſes, or even without atteſtz- 


tion, ia good. Harvey v. Philips, P. 1743. 2 Athyns 541. 
[If defendant by anſwer in another cauſe has admitted that a 


deed in queſtion, a releaſe, once exiſted, and defendant has the 


teaſe belonging to this releaſe, plaintiff may read the dranght of 


the releaſe, if well proved. Whitfield v. Fuuſſet, H. 1749 


1 Vezey 387.) | , 
[A counterpart may be ead, if the original deed is loſt; if 
no counterpart, a copy; if no copy, parol evidence how it was 
loſt. Yilters v. Villiers, M. 1740. 2 Athyns 71.] 
[The book of impropriator's predeceſſor admitted as evidence 
of a mortuary. Anon. in ſc'. T. 1719. Bunb. 46.] 


[Miniſters accounts tho' ſubſequent to 31 H. 8. may be read 


in a tithe cauſe, Benſon v. Olive, T. 1730. Bunb. 284-] 
- | . | [ utries 
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[Entries in the accounts of the lord's ſteward, admitted to 
rove a modus to the vicar, in. diſcharge againſt the impropriator 


de plaiotif. Yeodeoth v. Lord Cobham, M. 1724. Bunk. 


180.] e 8 5 
A bailiff's accounts have been admitted as evidence of quit- 


jms. gel. 2, a8 0 2 lord of a manor's books. d. T. 1719. 


Bunb. 46.] | 


[That an account may be evidence of N it muſt ap- 
Franbe v. Carry, H. 


$ pear to be a bailiff*s, and ſigned by him. 
» 1740. 2 Atkyns 140.] : 5 I 


. 


, | An entry-in a man's book of accounts, may, on a reference 
. to a maſter, be read, not as evidence of the debt, but of a claim 
] ol it in the life-time of the deceaſed. Lefebure v. Worden, M. 


* 


D OT: PIN 
, Letters or books of an agent or ſervant may be read if he is 
4 dead, otherwiſe not. Peacock v. Monk, H. 1750. 2 Vezey 
190.] | Ss 


declarations may be read. Tbid.] 


ys, [An inquiſition of lunacy, and other inquiſitions, may be 
f ; read, but are not concluſive evidence, for they may be traverſed. 
the drgeſin'v. Sealey, M. 1742. 2 Athyns 412.] 

Th [The cuſtoms of neighbouring manors may be admitted to 


ſn countries, where there is a ſimilitude. Dean of Ely v. War- 
m T. 1741. 2 Athyns 189.] 8 


a from the abbot of a foreign abbey, cannot be read, if it does 
n appear that it came out of the charter-houſe of the abbot, or 
Þat he is the proper officer to keep the records. Carte v. Ball, 


174). 3 Athyns 496.] 


tell of the book-keeper, will not be ſupported. Smith v. D. 
don, P. 1741. 2 Athyns 1 59.] i 


hape! a parol evidence to the contents of it, whether the bill is to be 
neſtz⸗ ered againſt it, or whether it comes in by way of collateral 
1] Mence, Cole v. Gibſon, T. 1750. 1 Vezey 503.] | 

that's {A lit of bank notes in teftator's hand - writing, ſome marked 
14 7 rceiyed, others as not received, cannot be read in evidence, 
ght 0 many years have elapſed without any demand on the unre- 
1749: WF! notes, which are ſuppoſed to be loſt. Glynn v. Bank ef 

if ad, M. 1750. 2. Vezey 38.] 5 


\Ethibits proved wivd voce at the hearing, cannot be read 
there is a right to controvert, or to a croſs-examination. 
Fnfret v. Ld. Windfor, T. 1752. 2 Vezey 472+] GD 
Adeed may be proved vivd voce at the hearing, but not a 

. Harris v. Ingledew. H. 1730. 3 f. W.gr.] 
A will of a real eſtate ſhall not be proved as an exhibit. Vib- 
. Daniel, M. 1731. Bunb. 310.] | | 2 

| [The- 


[So a ſeme covert having a ſeparate eſtate, and giving bond, her 


ſhew the cuſtom of the manor in queſtion, in mine countries and 


[A certificate of an original agreement between rector and vi- 


[lems in a partnerſhip account relating to the particular in- 


[fa bond &'. has been delivered up to plaintiff, he cannot 
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— 


[The court will order publick books [as of a manor court] to 


be produced, in whatever hands they are, but pot private, Anon. 


7. 1754. 2 Vexey 578.1 | 


[An executor who was counſel and drew the draught of an 
annuity, to ſer afide which -a bill is. brought, -ſhall be obliged to 
leave the draught with his . clerk in court, but not on oath. 


Stanhope v. Roberts, M. 1741. 2 Athyns 214.) 1 
[A corporation, as truſtees for a charity, ſhall not be obliged 


to produce their books relating to the truſt, tho? they ſubmitted- 
by their anſwer to produce as the court ſhould direct. Alu- 


General v. City of Covemry, M. 1730. Bunb. 290. 

If defendant's witneſs proves a deed, and refers to it, yet 
plaintiff cannot compel him to produce it. Hodg /on v. E. Mor. 
rington, H. 1729. 3 P. V. 35. e 

* Parol evidence cannot, in general, be admitted to ſupply a cir- 
cumſtance in a deed or will ; as where a legacy. was given. to a 


| perſon who was dead at the time, his executors, adminiſtrators, 
and aſſigns, parol evidence to ſhew that the teſtator knew the 


perſon was dead, and that he meant the legacy ſhould go to the 
executors or adminiſtrators cannot be admitted. 1 Brown Ch. 
8 | 8 e 
gut where a perſon in exiſtence was deſcribed by a name not 
his real one, but one by which the teſtatur uſed to call bim, 
evidence may be admitted to ſhew whom the teſtator meant. 
Id. ibid, 1 Vezey 232. | _ | 5 

* On a grant of an annuity, a bill was filed to redeem, on a 
ſuggeſtion that it was part of the original agreement, but omit- 
ted in the deed, from an apprehenſion that it would make the 
tranſaction uſurious: parol evidence was offered to prove it was 
part of the original agreement; but it was refuſed to be admit- 
red, the bill not ſtating the omiſſion ta have been by fraud, 
1 Brown Ch. Rep. gz.“ 5 
But where there is an ambiguity in the words of an ioſtru- 
ment, parol-evidence, which goes to ſhew that the words taken 
down in writing are contrary to the concurrent intention of all 
parties, cannot be rejected as incompetent, as where it appeas 
doubtful whether a party to a ſettlement, had notice of a prior 
incumbrance, the parol evidence of the attorney may be admit 
ted to prove it. Id. 340.“ 1 «i | 

So, evidence of the {tate of a teſtatrix's property may be et 
in to ſhew that by a gift of a ſum in long annuilies, ſhe meant « 
groſs ſum, not an equivalent annuity. d. 472.“ 


Y Interlocute ry Oeders. 


HE orders made by the caurt upon hearing are interlocuto- 
ry, or final and decretal. / ide Practical Regiſter in Chan- 

ce 253. | | e 
The interlocutory, (which comprehend all orders made by the 
court before the decree) ſhall not be explained by petition, but 
by motion upon notice to the other party. / ide Prafical Re 
giſier in Chancery 255. | F 
[ 


CHANCERY. 5 . 3 


[An interlocutory order, or even a decree, if gained by collu- 
fon, may be ſet aſide oh petition. Sheldon v. Forteſcus A. 
fn, 8 

Ian order on a petition made on hearing counſel on both ſides, 
is not diſcharged on motion; bn a petition ex parte, it is. Bi- 
flop v. Willis, M. 1750. 2 Lea 113. Ee ie Sou 
{The court can make an order in the nature of a decree; on 
motion or petition, with conſent of all parties, but not for ſale, 
or mortgage of a term, to be a charge on the inheritance of an 
infant plaintiff. Beard v. Powis, T. 1751. 2 Vexey 399-] | 

[Yer on plaintiffs affirming their*conſent to a petition, (tho? 
che cauſe is abated by the infant plaintiff's marriage with defen- 
dant, and. not revived) the court will declare it will not reſtrain 
truſtees from raiſing and paying. bid}, © 
An order made without mention of a former order concern- 
ing the ſame matter, is ſurreptitious, and ſhall not be uſed, 
Vide Fraftical Regiſter in Chancery 256. | pied 
Nor ſhall it be entered after the 8th day from the pronouncing 
it, excluſive. Vide Practical Regifter in Chancery 256. Viadt, 
forthe entry, awe. B. & · „ 

The conſent of the folicitor to an interlocutory order is ſuf- 
ſeient. Co. Ch VEE 5 5 

In the exchequer, after judgment upon an hearing, or rule upon 
a motion pronounced; the minutes ought to be repeated openly 
in court, before the hearing of another cauſe, on motion, to the 
intent that any miſcake may be rectified. Rules and Orders in 
Exchequer 12. Rule 50. © ET to Oye 1 

An order that a cauſe ſhall ſtand over indefinitely, does not 

| inply, ay it is put off only to next term. P. 1737. 2 Ai. 
47 2. . ; | 

If there is a variation between the original will and the pro- 
bate, the cauſe muft ſtand over and the parties may apply to the 
ſpiritual court for amendment. Marſh v. Howe, T. 1740. 
2 Aikyns 50.] | 8 | 1 . 

[The court never orders any thing to be pulled down on mo- 
ROY on decree: Ryder v. Bentham, T. 1750. 1 Vezey 
543- | Os 2 8 „ | 


*, 


* 


l W. I.) Reference to a Maſter. 
WW the court would be informed of any fact, it is | 
VY uſually referred to a maſter; as, to examine the ſufh- 
ciency of an anſwer. Vide Rules and orders iu Chancery 119. 


| # 


Vide Pradical Regiſter in Chancery 305, 6. 55 

To take accounts. Vide Pradical Regiſter in Chancery 305. 
1 examine into impertinence or ſcandal.“ 5 

A bill cannot be referred for impertinence aſter anſwer or 

den, ſubmitting to anſwer as by praying time, &c. 2 Ver. 


For ſcandal, the old rule was that a bill miight be preferred at 


ay ume, Vide 2 Ver. 24, 631, Bunb. 304. But it has _ 
| l | 5 ce 


— aan ne Re a * — 


* 


— 
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ſinee held chat, by anſwering, defendant waived any objection, 
and ought not afterwards to procure the bill to be altered, and 


made a new one. 2 P. V. 311. 2 Eg. Ab. 69. 
There is no eſtabliſhed rule within what time an anſwer may 


be referred for impertinence Lord Hardwicke diſcharged an 


order of reference for impertinence of an anſwer, after plainiff 

had lain by ſome time. 2 Ver. 63 1. Lord Thurlow refuſed to 

diſcharge ſuch an order. 1 Brown Ch. Rep. 4400. 
[A party may have the affidavit of his own ſolicitor 'referred 


for impertinence. Philips v. Philips, M. 1746. 3 Athyns 391.] 


[If defendant pleads a decree of diſmiſſion of a former cauſe 
for the ſame matters, in bar to plaintiff's demand on his new bill, 
if plaintiff does not apply to refer to a maſter to ſtare whether 
there is ſuch a decree, but ſets down the cauſe for hearing, it is a 
waiyer of his right of application for ſuch reference, and the 
court will determine it. Morgan v. Morgan, H. 1738. 1 Atl, 


” The court will not make an order for a maſter to admit de- 
politions in a former cauſe between the ſame parties to be read, 
for he may judge if they are proper, and if he is miſtaken, you 
may Except. Anon. T. 1747. 3 Atl. 524) © | 
| * Reſervation of further directions does not reſerve intereſt 
which ought to be expreſsly directed by the decree to be reſerved ; 
but after direction of trial at law, reſervation of general direc- 
tions includes coſts, intereſt, Sc. Champ v. Moody. T. 1752. 


2 Vexey 470.) 


But a reference of the ſtate of the caſe is not frequent, with- 
out conſent of the parties. Vide Pradtical Regiſter in Chancery 
306. h ; - EY 
Nor a reference to determine the cauſe, except where the par- 
ties are poor, or of kin, or do conſent. -7b;d. | | 

Nor a reference to take accounts, *till the hearing of the cauſe. 


Vide Practical Regi er in Chancery 307, 309. 


A reference to examine court rolls is made to two maſters. 
Ville Pradtical Regiſter in Chancery 307, © BY: 
Where the matter of a cauſe has been referred to arbitration, 


it cannot come on upon exceptions to the award, but upon fur- 


ther directions. 1 Brown Ch. Rep. 198.“ 
The court will compel witneſſes ( tho? ſtrangers) to attend. 
Shorter v. Scortin, T. 10 G. Bunb. 169.] | 
[A party once examined may be examined again on new in- 
terrogatories to the ſame matter without an order, the maſter be- 
ing judge; but a witneſs may not, without order. Cowflade v. 
Corni/h, P. 1751. 2 Vexey 270.) 5 | 5” 
[A maſter may proceed ex parte without order, if the other 
party does not attend. Ex parte Bax, T. 1751. 2 Vezey 388.) 
*Where a matter has been referred to a maſter, and the refer- 
ence was eee, large to have admitted a report whether the 


plaintiſts were a teſtator's natural children, and no notice is taken 


of that circumſtance.in the report, nor any exception taken on 


| that account, oo further reference will be made to the maſter — 


— 


CHANCERY. 


1 purpoſe of ſuch an enquiry, becauſe if new references. were 


to take place, whenever parties wiſhed to bring forward freſh 
facts, it would lead io inconvenience, and would be doing on a 


re-hearing what would be the proper ſubject of a bill of review, 


where. the parties muſt ſwear the fa& was not 'in . their know- 
ledge, at the filing of the former bill. 1 Brown Ch. Rep. 426.5 


(W. 2.) Report. 


The report or certificate of the maſter ought to be ſuecinct 
and plain, without recital of all the points of the order of re- 
ference, or the debates of the counſel, upon which it was found- 
ed. Ord. per Cla. Rules and Orders of Chancery 118. Vide 
Practical Regiſter in Chancery 320. 


The maſter uſually delivers þis opinion in the report, if the 


cale be not difficult. Vide Practical Regiſter in Chancery 319. 
And if it be-difficult, he ſhall make a 3 report; but that 
ſhall not be upon the importunity of counſel, but only when the 


court, or the intricacy of the cafe, in his judgment requires it. 


Ord. per Cla. Rules and Orders of Chancery 118. Vide Practical 
Regifter in Chancery 319, 320. 8 . 


_ © (Maſters? ſpecial reports ſhall not ſet forth the evidence and 


their opinion on it, but only ſtate the bare matter of fact. DF. 


Marlbro' v. Wheat, H. 1737. 1 Athyns 454-] 


The report ought not to exceed the order of reference. Vide 


Practical Regiſter in Chancery 320. : 5 
[Under a decree to account, the maſter may ſtate ſpecial mat- 


ter, tho” there is no direction ſo to do. Anon. T. 1743. 2 A.. 


kyns 621. 
It ſhall be made upon conſideration of the whole anſwer, or 
matter referred, that thereby the court may be fully informed: 


| Ord. per Cla. Rules and Orders of Chancery 119. Vide Prac- 
; tical Regi er in Chancery 320. 3 55 


As, if it be referred, whether ſuch a thing be confeſſed or al- 
ledged by the anſwer, the maſter ſhall alſo conſider, how ſuch 


confeſſion is balanced, or avoided, by another part of the anſwer. 


Ord. per Cla. Rules and Orders of Chancery 119. Vide Practical 
Regifter in Chancery 320. | | ASD 

After the report is made, it ſhall be filed with the regiſter, 
under the hand of the maſter, and then confirmed by the court, 


| Unleſs cauſe is ſhewn to the contrary, within ſeven days, by the 


other ſide.” Vide Practical Regifter in Chancery 323. | 
If cauſe is not ſhewn, it ſhall be confirmed abſolutely. 

[IF a report is confirmed niſi, and by the regiſter's minutes at 

a ſubſequent ſeal in the ſame cauſe, it is taken down order ab/s- 

lue; but never entered; the court will not order it to be entered 

nunc pro tunc, unleſs on recent application, on a motion of 


courſe ; after length of time there muſt be notice. Anon. T. 


1747. 3 Ann, 521.] | 
Yet a report, being poſitive, and not to ground a decree, ſhall 


be of force, and proceſs mall be awarded immediately for the 


HU» 
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performance, unleſs the other party, upon notice, files excep- 
tions to it with the regiſter within 8 days in term-time; or in the 
ſeals, or if it be after the ſeals, within 4 days of the next term. 
Ord. per Cla. Rules and Orders of Chancery 120. Vide Prac. 
tical Regiſter in Chancery 323. | _ 

By order 29 Od. 4 W. & M. reports ſhall be filed with the 
regiſter, within 4 days after ſigning, who ſhall indorſe the day 
of filing; and all proceedings thereon before filing ſhall be void. 
Rules and Orders of Chancery 189. Vide Practical Regiſter in 
Chancery 321. 2 

In the exchequer, a report ought to be delivered fix days before 
the time fixt for the hearing of the cauſe, to the clerk in the 
cauſe, who ſhall forthwith give notice thereof to the clerk 6n the 
other ſide, Rules and Orders in Exchequer 14. Rule 36. 


{W. 3.) Exceptions to the Report. 


If exceptions are taken to the report, they ought to be filed 
with the regiſter within 8 days after the report filed, if it be 
within the term, or the ſeals. Vide Rules and Orders of Chan- 
cery 120. Vide Practical Regiſter in Chancery 323.—In the exche- 
query, two days before the hearing of the cauſe. Rules and Orders 
in Exchequer 14. Rule 36. Fn | : 

If in the vacation, within 4 days of the next term, Vide 
Rules and Orders of Chancery 120. Vide Practical Regiſter in 
Chancery 323. EE. et: 

And he, who files the exceptions, ſhall depoſit 40s. * with. 
the regiſter to be paid to the other party, with other coſts as the 
court ſhall think proper, if they are diſallowed. Ord. per Cla. 
Rules and Orders of Chancery 120. 25 

If they are diſallowed, the 40 5. * ſhall be returned. Ord. 
per Cla. Rules and Orders of Chancery 120, 1. a” 

So, if any one exception is allowed, as, when the maſter re- 
ports an anſwer inſufficient in ſeveral particulars, and the exceptant 
prevails in ſome particular, which is not inſufficient in it, the 40s. 
ſhall be returned. Per Cozoper, H. 4 Anne. 5 | 

But by Rule 12 Feb. 1676. The exceptant ſhall pay 105. over 
the 40s. for every exception, or diſtinct part of an exception 
over-ruled. Confirmed by Rule 30 Apr. 2 J. 2. Rules and 
Orders of Chancery 142, 168. | 

And by order 17 January, 1 M. & M. Tho' the exception 
be waived ; and if the exception is declared to be frivolous and 
impertinent, he ſhall pay for it 20s. Rules and Orders of Chan- 
cery 186. Vide Prattical Regifler in Chancery 169. th 

The regiſter ſhall enter the exceptions in courſe, to be deter- 


| mined by the court. Ord. per Cla. Vide Rules and Orders in 


Chancery 20. Vide Pradiical Regiſter in Chancery 325. 
And the paper of the day ſhall be ſet up by the regiſter in his 

office for two days before. Ord. per Cla. Rules and Orders of 

Chancery 120. Viite Prafiical Regiſter in Chancery 325, 6. * 
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And notice of the ar ſhall be given, by the exceptant, to the 


other party. "Ord. per Cla.' Rules and Orders of Chancery 120. 
Vide Fradical Regiſter in Chancery 325. 


[Tf a bill is referred for impertinence, and the maſters report 
it pertinent, the defendant may except generally, and go upon 


it without pointing out the particular impertinence by the excep- 
tion. Mackworth v. Briggs, P. 1741. 2 Athyns 182.] 

[No matter not objected to before the maſter, ſhall be gone 
into. Huſe v. Lawes, in ſ. M. 1721. Bunb. 93. Ex parte 
Bax, T. 1751. 2 Vezey 388.] 


[If a maſter varies his report on objections, the party may 


take exceptions without other 3 Ex parte Bax, T. 
1751. 2 Vexey 388. i 

[A party may obtain leave to file an exception, tho' the maſter 
was attended by his ſolicitor, who made no objection, and tho? 
conveyances have been drawn and executed in conſequence of 


the maſter's approbation in his report. n v. Baſkerville, 
H. 1741. 2 Atkyns 279.] 


[If the error in the maſter's report is owing to the exceptant” 5 
not laying a material evidence before him, the court will not or- 
der him to review his report, but on the exceptant's giving up 


bis depoſit. Hodges v. Cardonel, T. 1742. 2 Athyns 408.] 
[After exceptions argued, and the report confirmed, the court 
will not order the maſter to review his report: bur errors in 


computation merely, may be ſet right at any time. Hacukins v. 


Day, M. 1748. 1 Vezey 189. ] 

If a report is confirmed without exception or objeQion, the 
court-will not open it on a point of form, if material ary, is 
done; tho” a lunatick is intereſted, E. Bath v. E. Bradford, 7. 


9h, ² * Coney $871 
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Sometimes the court refers à cauſe to a maſter, or others, to 
be determined by their award. Vide Practical Regiſter in Chan- 
cery 306. 


Bur ſuch reference is made by the conſent of all parties. Ch. 


Ch. 86. 


And the conſent of the ſolicitor i is not ffliciene, R. Ca. Cb. | 


86, 7. 


Nor is ĩt ſufficient, that any party attends upon the 8 | 


unleſs he does actually conſent. Ca. Ch. 87. 
But the ſolicitor, who conſents, ſhall not pay coſts, tho? the 
award was made upon his conſent, and afterwards reverſed for 


that reaſon ; for his conſent- was void, and it was the folly of the | 


other ſide to proceed upon it. /bid. 
And tho' ſuch an award be afterwards affirmed by a decree, it 


ſhall be reverſed upon a review, if it does not appear to have been | 


made by. the conſent of all parties. R. Ca. Ch. 86, 7. 


So, if the award be only of part of the matters referred. R. 


Ca. Ch. 87. 
Or, W or repugnant. R. Ca. Ch. 87. 


* 
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CX!) Trial by Common Law. | 


1 OMETIMES the court refers the matter to a trial by the 
common law, upon an iſſue by them directed. Vide Praical 
Regiſter in Chancery 223. 

As, if it be doubtful, whether the plaintiff, who ſues as admi- 
niſtratrix to her huſband, has her huſband living, or not. R. Ca. 
Ch. 50. . 28 ENT. 

| i a man and woman deny their marriage by their anſwer, it 
ſhall be left to a jury. Revel v. Fox, P. 1751. 2 Vezey 269.] 


In a bill for a legacy, &c. if the defendant controverts the will, 


it ought. not to be eſtabliſhed by a decree, before a trial at law 


| of the validity of the will. R. inter Cook and Parſons, 6 Feb. 
Dad partof; 2 . 3. and a decree per Finch cont. reverſed. R. Eg. Ca. go. * 
1 On an iſſue directed to try the validity of a will, the court 
| may give ſpecial directions to know, if the jury finds againſt it, 
whether it is for forgery or defect in the execution. Barnſley 
v. Powwel, T. 1748. 1 Vezey 119. ] 1 
Or, if it is doubtful, whether a prior mortgage is executed or 
ſatisfied. Eg. Ca. 39. | 5 | 
80, if a fact be controverted, a trial is uſually directed; as, 
whether there is ſuch a cuſtom, preſcription, &c. Vide 1 Ver 489. 
{Granted on a bill againſt a judgment by default, on a South- 
fea contract, to try if defendant was poſſeſſed of ſtock. Anſtru- 
ther v. Chriſtie, T. 1724.  Bunb. 178.] 5 
[On a bill for tithe of fiſh by cuſtom, tho? there was a former 
decree eſtabliſhing the cuſtom, ſigned by 130 pariſhioners, and 
no evidence by defendants againſt it. Gweaves v. Kelynax, T. 
1727. Bunb. 239. | 
[The court may direct an. iſſue to try a modus, though the evi - 
dence varies a little from the bill. Laithes v. Chriftian, M. 
1734. Bunb. 340. TE | 3 
If on a bill for tithes a modus is ſet up, and it is admitted by 
the parſon, that there have been ſuch cuſtomary payments time 
immemorial but he inſiſts the modus is void, as unreaſonable, 
uncertain, c. the court will not over-rule the modus without di- 
recting an iſſue. Hardcaftle v. Smithſon, T. 1745. 3 Athyns 245.] 
The court will order a trial on motion, if it is agreed that the 
point muſt be tried, as, whether defendant has a right to build, 
whereby plaintiff*s lights are obſtructed, Ryder v. Bentham, T. 
2750. 1 Vezey 543-] | EOS RX 
Whether a judgment, bond, debt, Sc. be ſatisfied. Ch. R. 3. 
So the court ſometimes directs a trial of a fact, which gives a 
right, tho” it was in iſſue before, upon a commiſſion to examine 
witneffes, 2 Ca. Ch. 3. | 
So, if the queſtion in iſſue be, whether there was an agree - 
ment, the court may direct a trial thereupon, whether the agree- 
ment was waived. , R. 2 Ca. Ch. 40. | 
So there ſhall not be a decree to bind the inheritance generally. 
without two trials, if the parties defire it. Vide 1 Ver. 293. 
* 


2 
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So, if the matter be of value, a ſecond trial ſhall be directed. 

R. 2 Ver. 75» , ; | ; FE 
There muſt be an original motion for a new trial, for the court 

will not anſwer a petition for it when the cauſe. comes on, upon 


* 


the equity reſerved. Attorney: general v. Mcntgomery, 7. 1742. 


2 Athyns 378. | | | . 
[New trial will not be granted, unleſs the application be re- 


cent, even tho? the equity reſerved has not been ſet down ſomer, 


for the party wanting it ſhould have ſet it down. Legard v. Daly, 
H. 1748. 1 Vexey 192.] | 

{After iſſue directed, and trial had, the court will not direct a 
new trial, becauſe the verdi& gives defendant more than he 
claimed by his anſwer, nor on pretence of ſurprize, if plaintiff 
oppoſed putting off the trial, nor becauſe one of the plaintiffs is 


an infant, nor becauſe one of defendant's anceſtors was attainted 


- in diſpute is land of great value. 1bid. 


If there have been two trials, the laſt at bar, the court will | 
ſuffer that to prevail, and not grant a new trial. Attorney-general 


v. Montgomery, T. 1742. 2 Athyns 378.] 


But after a plea to a bond, quod ſolvit ad diem, if the defendant = 


in chancery ſuggeſts that the bond was not executed, or that it was 
obtained by fraud, chancery may well order payment of the bond, 
without directing a trial of the validity of it, which was admitted 


by the defendant's: plea upon the ſuit at common law. R. in 


Parl. Ca. Parl. 16. | | 


So, if the defendant by fraud ſuppreſſes a deed, the court will | 


make a decree, without directing a trial. Ca. Ch. 293. 
So a trial ſeems to be in the diſcretion of the court. 


So the court may direct a ſpecial iſſue, or, if there is no impedi- | 


ment, put the party to his action at law. 2 Ver. 503. 
The court may ſend a caſe to be argued before two judges at 

their chambers. Rigden v. Vallier, H. 1741. 3 Athyns 73 l.] 
When a trial ſhall be inforced upon an original bill. Yide 


(Y.-1.) Decree. | 


- A Decree by the court ſhall be drawn with convenient brevity, 
reciting only the ſubſtance of the proceedings. briefly. Vide 
 Pradlical Regiſter in Chancery 127. So in the Exchequer. Rules 
end Orders in Exchequer 12. Rule 32 
If it be made by the mafter of the rolls, or a judge, it ſhall be 
bgned by them, and afterwards by the chancellor, or keeper. 
Vide Pradical Regifler in Chancery 123, 127. | 


2 


And before it is preſented to them to be ſigned, it ſhall be ſigned 


by the fix-clerk, to whom jt belongs, or his deputy. Ord. 


(la. Rules and Orders of Chancery 117. Vide Pradiical Regifler 


in Chancery 123. 
And the ſix- clerks are to keep a publick book of all decrees 
wade and ſigned ; and therefore the regiſter, at the beginning of 


' every 


(which gives right to the king but not to plaintiff) tho? the thing 
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every term, ſhall give them a liſt of all the decrees and dif. 


miſſions ſigned by che chancellor, in the term of vacation prece- 
dent. Ord. per Cla. Rules and Orders of Chancery 1117. 
Every decree ſhall be drawn, ſigned, and inrolled before the 


firſt day after the Michaelmas or Eaſter Term next enſuing the 
pronouncing of it. Ord. per Cla. Rules and Orders of Chan- 


cery 116. Vide Prad cal Regiſter in Chancery 123. 


And ſhall not be afterwards ſigned and inrolled, without leave 
of the court. Ord. per Cla. Rules and Orders of Ghancery 116, 
117. Vide Practical Regiſter in Chancery 124, ä 

[A caveat may be entered againſt inrolling a decree without 


- aſſigning reaſon, which ſtops it fer a month. Ann. M. 1749. 


i Vezey 326.] 5 * 
[The court will vacate the inrolment of a decree; tho? ſtrictly 
regular, if it is extremely quick, and it appears the other party 


intended to enter caveat but came too late by miſtaking the place. 
Thus courts of law ſet afide judgments, as on ſurprize, though 


ſtrictly regular. Bid. | 8 
[The court never ſuffers a deoree 79 account to be ſigned and in- 
rolled, becauſe it would tie up their hands if there ſhould be any 


defect in the directions. Staunton v. Oldbam, T. 1742. 2 At- 


Hur 383] ' 


$0 in the excheguer, a decree of diſmiſſion, ſhall not be entered 


after the laſt day of the next term, without leave of the court, 


upon motion. Rules ana Orders in Exchequer 12. Rule 31. 

In chancery, it may be inrolled after the death of the defendant. 
2 Ca. Ch. 227. . | | 

So, if a guardian is decreed to pay money, having confeſſed 
aſſets, he ſhall be bound, tho” the infant dies before the inrol- 


ment. 2 Ca. Ch. 199. 


If the decree concerns land, or a leaſe, it ſhall be entered in 
the docket of the regiſter, within ſix months; otherwiſe a pur. 
chaſer ſhall not be prejudiced by it. Vide Pra&ical Regiſter in 
Chancery 128. „„ . ; 

It ought to recite the facts, which are agreed, or proved; 
„ a bill of review would be prevented. 1 Ver. 214. 

If a decree be for relief againſt a judgment in another court, 


the judgment ſhall firſt be read, and then the decree does not va- 
cate the judgment, but corrects the unreaſonable part. Vide poſt, 


(3 W.) Mate Pradiical Regiſter in Chancery 127, 8. 4 4 
In a ſecond cauſe between the ſame parties, the court will not 
make an inconſiſtent decree, becauſe it would create confuſion 


but will direct the cauſe to ſtand over, that plaintiff may lay the 


matter before the court, by bill of review or otherwiſe. Shepherd 


| v. Titley, T. 1742. 2 Atkyns 348.) 


[Acquieſcence under a'decree of diſmiſſion in a former cauſe 


may be inſiſted on, unleſs it was without prejudice to the preſent. 


queſtion. 16d.) : 7 2 
[If a bill is brought, and decree made in Wales, and an appeal 
to the lords who affirm, and defendant to avoid gy 


es 
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into England, an original deenie may be had here on a bill ſtating 
M. 1737. 1 Atkyns 408.] 


all the facts. Semb. Morgan v. 
[If any matter 1s reſerved at the hearing till after the maſter's 


rt, the court will not determine it on motion, but it muſt be 
ſet down on the equity reſerved. Cooke v. Gwyn, M. 1748. 


3 Athyns 689. 
But it will grant a receiver on motion, nowithſtanding fuch 
reſervation. Ibid. ] „ 
[If plaintiff is intitled to relief againſt defendants A. and B. 
and A. is decreed. to pay plaintiff, the court will give A. leave to 


proſecute the decree againſt B. Walker v. Preſwick, T. 1755. 


2 Vezey 622.] 

[In a ſuit where the attorney-general, a party, leaves it to the 
court to make a decree, ſo as not to prejudice the rights of the 
crown, the court will decree with a ſaluo jure to the crown, and 
alſo give leave to the parties to reſort back, if the execution is by 
act or right of the crown obftruded. Penn v. Ld. Bakers, 
P. i750. 1 Yezey 444+] 

| [When a cauſe comes on after the poten nga, upon the 
7 reſerved, the decree is always abſolute. Geale v. Winter, 


in ſe. P. 1719. Bunb. 40.) . | 
If a decree be by the conſent of counſel, and no other cauſe 


appears for it, it ſhall be reverſed.; for conſent of counſel is not 


ſufficient ground for a decree. 1 Ver. 274. 
By a oi ſeal, the chancellor, or keeper may ſign and inrol 2 


decree of his predeceſſor 1 Ho; 198+ -: 


(V. 2. ) Who are bound by A Decree. + 


All parties, and privies are ben by a 8 | 

So, a purchaſer after the decree. Ca. Ch, 231. 1 Ver. 459. 

So, a purchaſer penidente lite. Ca. Ch. 152. 1 Ver. 459, 460. 

So, a decree for forecloſure of a redemption againſt a tenant in 
rail binds his iſſue. Ca. Ch. 220. 


So it binds the remainder- man, who claims by a voluntary | 
ſettlement of the tenant in tail, altho* no party to the t 
Semb. Ca. Ch. 220. 


So, if a perſon, preſent at the pronouncing of a decree, pays 
money to an executor contrary to the decree, though he was no 
party to the ſuit, nor ſerved with an order for the non-payment 
be ſball be bound by the decree. R. 1 Ver. 57, 123. 

So, if four pariſhioners are named to defend for all, and there 
is decree againſt them; another pariſhioner, not party or privy to 


thoſe four defendants, ſhall be bound by the decree. Ca. Ch. 


272, 282, 


If. the lord. of a manor is decreed to admit 3 upon 
a fine certain; a copy holder, not a party, ſhall take 3 of 
* decree. Hard, ds 


60. 55 


913 


* 
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(X. 3.) Who not. 


But a purchaſer bona fide before the bill exhibited, not being u 
rty by the bill, nor by order, ſhall not be bound by the decree. 
Vide Pra#ical Regiſter in Chancery 125, 6. 8 | 
Nor any one, who does not appear gratis, nor was ſeryed with 
proceſs ad audiendum judicium. , Vide Pragical | Regiſter in Chan- 
cery 125. | ht FT 
Nor any one, who has an intereſt, and is not party, or privy. 
R. Ca. Ch. 48. | | , TOI, WE WEN 
[Copyholders in fee, or freeholders for life, not parties, are 
not bound by a decree againſt the lord of the manor. Poe v. 
Clerk, H. 1742. 2 Athyns 515.) | | = 
So, if one defendant is in contempt to a ſequeſtration, and a 
| decree is made againſt other defendants ; that does not bind the 
defendant in contempt but he may afterwards appear, and anſwer, 
and have the cauſe heard. 1 Ver. 228. | ; 
A decree in chancery does not bind the right, but only the 


perſon. Vide ante, (D. 7.) Vide Ca. Ch. 301. | 


- 


(Y. 4.) Execution of a Decree. 


After a decree made, the defendant ought to be ferved with it, 
under the ſeal of the court. | . 

And in the excheguer, no perſon ſhall be in contempt, for not 
performing an order or decree, until he is ſerved by delivery of a 
true copy to him, and ſhewing him the order or decree under the 
ſeal of the court. Rules and Orders of Exchequer 14. Rule 35. 

Or, if he cannot be found to be ſerved perſonally, upon an 

awit thereof by order of court, a writ of execution may be 
eft at his houſe or laſt abode, or a copy ſhall be left with his clerk 
in court. Rules and Orders in Exchequer 14. Rule 35. 

In Chancery, if the defendant, being ſerved with the decree, 

does not pay obedience to it, all the proceſs for contempt ſhall 
iſſue againſt him ſucceſſively. Yide what they are, ante, (D. 3. 
X &c.) Vide Pradiical Regiſter in Chancery 174. 

* [If defendant is in cuſtody on an attachment, ſequeſtration 
hall not iſſue till return of attachment, and then if he does not 
obey it, may iſſue againſt his land and goods, though his body is 
in cuſtody. Martin v. Kerridge, H. 1733. 3 P. M. 240] 

Cattle ſequeſtered may not be ſold till the commiſſion returned, 
and then a wendition! exponas for the cattle, and a new ſequeſtration 

5 for the remainder of the debt. Tarroth v. Seys, P. 1720. Bunb. 62. 


[On affidavit of oppoſition to ſequeſtrators, a writ of aſfiſtance 9 
ſhall be granted. Gran/lade v. Baker, T. 10 G. Bunb. 168. b 01 
[A ſequeſtration muſt be returned before it ſhall be diſcharged by 
on motion on the death of the party. Anon. in fc. M. 1718. Ta 

* FOE: Bunb. 3 1. J ; . | ; 
LL. [There is no abſolute ſtated fee for a ſequeſtrator, it is diſcre- "= 
tionary, Hood v. Freeman, P. 1743. 2 Atkhyns 54. 1 3 
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And a ſequeſtration may iſſue of an eſtate real or perſonal, 
tho” the decree be only for a perſonal duty. R. Ca. Cb. 9a, 242. 

And the ſequeſtration ſhall be continued againſt the heir, if 
the defendant dies under it. Ca. Ch. 241, 2. 5 

But if there is a decree for payment of money, but not ſigned 
and inrolled, and a ſequeſtration for non- performance, and plain- 
uff dies, the ſequeſtration abates, and there muſt be a bill of re- 
vivor. Wharam v. Broughton, M. 1748. 1 Verey 180.] 

Tho? the heir claims by a voluntary ſettlement of his father, 
with power of revocation, made before the ſuit. R. Ca. Ch. 242. 

Otherwiſe, if it was without power of revocation, (tho' volun- 
tary.) R. Ca. Ch. 242. | | ; 

If the defendant be taken by the ſerjeant at arms, or committed, 
he ſhall not be diſcharged, until he performs the decree in all 
things preſently to be performed, and give ſecurity for the per- 
formance of the parts to be performed in futuro. Ord. per Cla. 
| Rules and Orders of Chancery 117. Vide Practical Regiſter in Chan- 
cery 175, So, in the exchequer. Rules and Orders in Exche- 
quer 14. Rule 37. LS. | 

And the chancellor alſo may fine him for the contempt, and 

eſtreat the fine. ide Pradt ical Regiſter in Chancery 175. 
And if he procures himſelf to be removed into B. R. and then 
. eſcapes, he may be recommitted. Ca. Ch. 32. | 
| If there is a general pardon after commitment, by which all 
contempts are pardoned, he ſhall not be diſcharged. Dub, 
Hard. 192. | | = ; 

If the decree is for land, and the defendant, being impriſoned, 
will not perform it, the court grants an injunction, for the poſ- 
ſeſſion. Vide ante, (D. 7.) 5 e 

Pride Practical Regiſter in Chancery 177. 5 | 
And upon an affidavit of ſervice, and that it is not obeyed a 
commiſſion ſhall be granted to ſpecial juſtices, and a writ of 
aſſiſtance directed to the ſheriff if neceſſary, to put the party 
into poſſeſſion. Vide Practical Regiſter in Chancery 177. [Strib- 
ley v. Hawkie, M. 1744. 3 Atkyus 275.] 8 | 
Ilka decree is guouſque, or temporary, and a bond or aſſurance 
is alſo decreed for the performance of it, and the aſſurance is 
given abſolutely, yet it ſhall be guided by the decree. R. 
Ca. Ch. 251. . | 
So, a fine acknowledged, or a recovery ſuffered purſuant to a 
decree, ſhall be reſtrained of operation beyond the intent of the 
decree, R. Ca. Ch. 49. | . 


(V. 5.) Re-hearing. 
Vile Re- 


[The decree muſt be made compleat againſt the defendant, „, e : 
tho' he has made default, before you can peution for a rc-hearing, (G.) 

Baxter v. Wilſon, H. 1740. 2 Ailyns 152.] 

[A re- hearing is not permitted, till the decree is drawn up. f 
5 Cg v. Shadforth, H. 1723. Bunb. 142. Fo | 
[The court willl grant a re-hearing, tho? the parties have en- [| 
10 tered into an order by conſent to abide by the decree, and not to | 

| appeal. Buck v. Fanvcett, H. 1733. 3. P. M. 242. | 
Y [A de- 
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[A decree by conſent ſhall not be ſet aſide. Harriſon v. Rem 
os T. i752. 2 Vezey 488.] © 

Before the inrolment of a decree, the cauſe may be allowed to 
be re-heard, tor 5 cauſe. Vide Pradiical Regiſter in Chan- 


cery 311. 
As, if the fact, or proof, upon which the decree is founded, 


be miſtaken. Ca. Ch. 54. 
So, if chere be any omiſſion in the inrolment of the decree. 


2 Vent. 359. 
So, after an inrolment irregularly made, or by ſurprize. 


1 Ver. 131, 132. 

[It pllüntiff continues an infant till near pronouncing the de- 
cree, and his jolicitor has been groſsly negligent, ſo chat the me- 
rits have not been heard, the court will diſcharge the inrolment 
of decice, (on paying colts of the day) and permit him to apply 
for re-hearing. Kemp v. Squire, H. 1748. 1 Vezey 205.] 

Bui generally after an inrolment a re-hearing ſhall not be al- 
lowe'! ; tor-thin the Gecree is upon record, which ought not to 
be vaucaied. 1 Per. 131. 

{No re-bearing ſhall be granted, ale applied for within 
ſix months aſter the decree. Drake v. Hopkins, M. 1731 
Bun. 309. 

So, by order 12 May 2 . 2. no 1 ſhall be granted, 
if the party does not depoſit 5/. for coſts, if he has no relicf, 
Rules and Cirders of Chancery 167.* 

Vie Proc. Lud by the fame order, a re-hearing does not ſtay proceedings 

tic? Kegi upon the original decree. without ſpecial order. Rules and Or- 

rer in Chan- (ers of Chancery 167. 

=” "he So, by order, 23 Od. 1 W.& M. the court ſhall be attended 
two days before the re hearing, with a copy of the decree, and 
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dep. ſit i 
increaſed to petition for re-hearing. Fules and Orders of Chancery 186. { 
—— af- [A cauſe originally heard before the chancellor, mult be Þ 
Ns opened on re- hearing as a caſe. /nn. J. 1740. 2 mw 50. 
c 
(V. 6.) Decree inforced by an Original Bill. F 
A man decreed to do ſuch an act may have an original bill to ye 
inforce the doing of it; as, if a mortgagee be decreed to account th 
for profits received before and ſince his aſſignment, he ſhall have 
a bill to inforce the aſſignee to account for the time ſince the 
ailgnment. Ca Ch. 
"Sa if a decree be for the king, it may be inforced upon an 
original bill. K. 1 Rol. 373. J. 50. | un! 
So a decree in an inferior court of equity may be inforced upon ie 3 
a bill here. R. 1 Rel. 373. l. 30. ple 
So after a decree affirmed in parliament, a bill may be brought T 
for the diicovery of a deed imbeziled pendente lite, in aid of we 
decree, or tor xeplaining of it. 1 Per. 417. fore 
S0, if acre be for a ſpecial purpoſe, or * an ori- they 
gina Hul may be brought, to ſhew the matter ſatisſied, or the Ca. 


purpoles Peers, R. Ca. C5. 251, | 0 
0, 


n 1 


So, if the decree be for aiding a defective conveyance of land, 
there may afterwards be an original bill againſt the heir for the 
meſne profits. R. 2 Ca. Ch. 134, 72. 

Tho? the plaintiff by his firſt bill had prayed an account of 


0 

ws the profits, 2 Ca. Ch. 134. But this ſeems not to have been by 
prayed.” 2 Ca. Ch. 711, 72. 

d, So an original bill for the execution of a decree, againſt a 
purchaſer, who claimed under parties to the decree, was allowed 

e. upon demurrer. 26 Cur. 2. Ca. Ch, 231. 

So a decree by commiſſioners of charitable uſes was confirmed 

e. by original bill. C. Ch. 193. Vie poll, (2 N. 1.) 

[If 4. conveys a real « are for: a charity, then makes his will 

e and gives 3000. (the exact value of that land) to the ſame cha- 

e- rity, and 250l. to the fame, and gives the eſtate to . wife of 

nt B. and to D. as tenants in common; and on a bill brcught 

ly - for ſettlement: and decree, and directions to the maiter to re- 
ceive a ſcheme, and he reports a ſcheme for laying out the money 

l- in purchaſe of theſe lands, and the 250. in other lands fit for the 

to ſchool, and report confirmed and decreed that all ſhould be car- 

| ried into execution, B. and A. acquieſcing ; 4, ſurvives and 

10 dies; D. ſetiles his moiety on himſelf in tail, and dies, leaving 

Is an infant ſon 3 the court will not inforce the execution of the 

former orders. Attorney-general v. Day, H. 174. 1 Vezey 218. ] 

d. So, if there be an original bill for the execution of a decree, a 

ef. parol agreement after the decree cannot be pleaded in bar, but 
the party ought to inforce his agreement by a new bill, to which 

93 the other may give an anſwer. R. 2 Ca. CG. 8. 

Jr- So a decree may be revived by. ſcire ſacias, after it is ſigned and 

| inrolled, to be put in execution, Vide Pradical Regiſter in Chan- 

led cery 351. 

nd But a ſcire facias lies only for a party or privity; and therefore 

ſhall not be allowed for a purchaſer or allignee; for he wants 

be privity. 1 Ver. 426. 

0. Yer a defendant cannot plead in Engl iſi, to a ſubpena ſcire fa- 
cias, if he is mor privy, but ſhall apply to the court by motion. 
2g. K. 234. In the 

Tho' in general the court FE enforces, and does not vary, Exchigues - 

Ito yet on circumſtances it will conſider the directions, and whether i 11eland, 

unt there was any miſtake. Wet v. Skip, P. 1749. 1 Vegq 239+] 

ave Ss 

the (V. 7.) Or Avoided. 

n an An original bill cannot be brought to affect or alter a decree 

unleſs obtained by fraud; but if the decree is ſigned and inrolled, 
pon it muſt be by bill of review, if not, by application to bring ſup- 
plemental bill in nature of a bill of review. }/or1l:y v. T lb, 

ught 7. 1754. 3 Atkyns 809.] 

the So a decree, that a mortgagee account for profits received be- 
- fore, and ſince his aſſignment, was avoided by an original bill, 

- ſhewing that the aſſignee bad a title paramount to the * 

the 


Ca. Ch. 3. 


* 
80 


—— 
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So a decree abſolute for the enjoyment of land, upon non- 
payment of money due upon an account, was avoided by an ori- 
ginal bill, ſhewing the neceſſiy of the non-payment, by matter 
fubſequent to the decree. Ca. Ch. 64 . 

So a decree obtained by fraud may be avoided by original bill, 
by a ſtranger, who may be admitted to falfify the ſuggeſtions, 
upon which the decree was founded. Ca. Ch. 152. = 

So a decree for alimony upon a ſeparation, affirmed upon a 
bill of review, and by the houſe of lords upon an appeal, ſhall be 


annulled upon an original bill brought by the huſband, who 8 
2 part of tenders co-habitation. Eg. Ca. 6.“ Vide Ca. Ch. 250. 
Mod. Ca. So a, decree agaioft an infant may be avoided by original bill, u 
during his infancy, and a re-hearing, or a review 1s not ne- 
ceſſary ; but it is proper to recite the errors of the decree in the ol 
bil. T35» | . 55 
But a decrce ſhall not be explained by an original bill, upon a ſic 
matter precedent to the decree ; as, if a man has a decree upon th 
an agreement to convey a manor, being of 1 10l. per ann. to | 
which a farm of 250 J. per ann. had fallen in, and then the de- tif 
cree is made for the conveyance of the manor, generally, it ſhall ; 
not be explained by original bill, that it did not extend to the cer 
farm. © R. Ca. C5. 45. | | 
If a decree has been made to ſell a truſt eſtate for payment of ſeſſ 
debts before the maſter to the beſt purchaſer, and afterwards the has 
truſtees enter into articles with A. for it, and then ſcruple to con- the 
vey, leſt it ſhould not be a purſuance of the decree ; the court boo] 
will not compel them, but the ſale muſt be had before the maſter oath 
under the decree, and AJ. may purchaſe if he pleaſes. Anneſley 4 
v. A/turſt, T. 1734 3 P. V. 282.] the t 
Nor ſhall there be a bill to diſcover aſſets, upon a decree to And 
pay coſls out of the aſſets, c. till the decree is figned, and in- And 
rolled. K. Ch. R. 33» 4 pears 
BF 5 this c 
(Z) Accident. | - term 
| eco. 
CCID E NT, fraud, and truſt, are proper for relief in and x 
| A chancery. Fran. 27. Vide poſt, 3 M. 1, c. 4W. 1, does x 
Oc. 8 . | ; teſcue, 
If A. execute a bond as furety for B. but by miſtake of the {If 
| writer, his name is omitted in the bond, the obligee ſhall be re- maind 
: lieved againſt A. in equity. R. Ch. K. gg. concea 
; If a deed granting a rent-charge, or a bond is loſt, a bill may be accoun 
brouglit for the rent or money, becauſe an action at law m Town 
be with a profert, Oc. Anon. P. 1740. 2 Atkyns 61.] A. r. 
So, tho? the party provides for accidents, chancery ſometimes for the 
relieves beyond the proviſ.on of the party; as, if an attorney, who only. 
takes 120l. with a clerk, agrees that 60 . ſhall be returned if $0 a 
he dies within a year, and he dies within three weeks; his exe 2 Ca, C 
cutor ſhall return 100 guineas. 1 Ver. 460, 80 ar 
| | : | f (2 A.) cutors 
not privi 


Or, b 
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(2 A.) Account, 
( A; 1.) When it ſhall be decreed. = 


=> HANCER Y vill oblige any, one to give an account for 


money by him received. | 
As, a guardian, or any one, who receives rents and profits as 
guardian. Ca. Ch. 126. 1 Ver. 296. Vide poſt, (3 O. 1.) 


A woman, who receives rents, &. upon pretence of a deviſe, 


which appears afterwards to have been revoked. Ca. Ch. 126. 


An executor, or adminiſtrator, who receives the perſonal eſtate 
ol a deceaſed ; e | 

Tho? the teſtator ſays, that the executor ſhall diſtribute the re- 
{due to ſuch and ſuch perſons, without compulſion, and all uf 
them acquieſce, except one. R. 2 Ca. Ch. 198. 
A man, who enters without title, where the entry of the plain- 
tiff was prevented by a leaſe in . Ch. R. 285. | 

If he enters by title, to receive ſuch part of the profits, and re- 
ceives the whole, he ſhall account for the overplus. Eq. Ca. 32. 

On a bill to redeem, where the mortgagee has been in poſ- 
ſeſhon 37 years, and has received more than the value on it, and 
has kept the accounts intermixed with thoſe of his own eſtate, 
the court will decree him to account, and afterwards order all 
books, papers, &c. relating to the account, to be produced on 
oath, Dean v. North, M. 1730. Bunb. 288. 


Ilka man brings bill, praying that a deed may be produced at 


the trial of an ejectment which he has brought againtt defendant, 
and delivered up for plaintift*s benefit, and for relief generally, 
and an affidavit is annexed of the want of the deed, and it ap- 


pears plaintiff could not come at the deed without the aſſiſtance of 


this court, and-that he had an equitable title only, there being a 
term of years in truſtees which this court removes, and plaintiff 
recovers in ejectment, this court will decree an account of rents 
and profits from the time plaintiff's tiile accrued, tho? the bill 
does not charge that defendant was in poſſeſſion. Dormer v. For- 
feſcue, P. 1744. 3 Ahn 124.7 | | 

{If a ſhare in the New Rewer is ſettled on A. for life, with re- 
mainders over, and after his death his heir having the ſettlement 
conceals it, and claims the ſhare, and levies a fine of it, he ſhall 
account for the profit, from the time the title accrued. Lord 
Townſhend v. Windham Aſh, P. 1745. 3 Ahne 336.] 

A. receives pay for a company, he ſhall account to the captain 
for the whole, not for the perſonal pay of hinifelf and ſervants 
only. K. 2 Ver. 652. | „ 

So a factor, agent, Sc. ſhall be account..ble to his principal. 
2 Ca. Ch. 11. We | . 

So an account ſhall be demanded in chancery, againſt the exe- 
cutors of a guardian, with an arerment of aſſets, tho“ they are 
tot privies, R. upen Demurrer, Carey 54. 

Or, by an executor, or adminiſtrator. 1 Ch. R. 261. 
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326 . erer. 
So againſt an executor of an executor, who was guilty of a 
dtevaſtavit. Semb. Ca. Ch. 303. Ch. R. 39. 
So, againſt executors of feoffees to a uſe, before the ſtatute 


27,H. 8. 4 Inſt. 87. 3 8 
And againſt executors, or adminiſtrators of a truſtee, R. 
4 Inſi. 86, 7. | 5 

So an account ſhall be demanded againſt a leſſee, where the 
leſſor covenants to allow his part of Jaw-ſuits. Ch. R. 235. 

So, againſt an adminiſtrator, after his adminiſtration repealed, 
and granted to another. KR. Ch. R. 40. | ; 

[A creditor of a partner deceaſed, may bring a bill againſt the 
ſurviving partner, as well as againſt the repreſentative of the de- 
ceaſed ; and this tho' the repreſentative has already brought bill 
for an account againſt the ſurvivor. Newland v. Champion, 
. 1748. 1 Vezey 105.] „„ = | 

So, againſt a factor, for himſelf and his co- factor, now dead, 
tho” his executor is accountable. Fg. Abr. 5. 

Or, againſt the executor or adminijtrator of an apprentice em- 


ployed as a factor. Eę. Ar. 6. a 
So there ſhall be an account by one joint-tenant, parcener, Cc. 91 
againft the others. 1 Ch. R. 49. Vide poſt, (3 V. 6.) | 
So an account ſhall be demanded, by a legatee, againſt an ex- ſu 
ecutor of an executor of the teſtator, altho' a co- executor of the an 
firſt teſtator be living upon a ſuggeſtion that goods came to his 
hands; for every one, who has goods of a teſtator, is accountable tin 
to a legatee. K. upon Demurrer, Ca. Ch. 57. | pla 
[If a truſtee to whom rents and profits are deviſed, has notice Por 
| thereof, and does not renounee, but receives them, he ſhall ac- 
count to the claimants under the will, tho? he pretends he received eſta 
them not as truſtee, but for the ſon and heir at law as his factor, [ 
and accounted to him. Conyngham v. Conyngham, T. 1750. to re 
1 Vexey 522. of li 
So there ſhall be an account in equity for meſne proſits. 1 Ch. 
R. 48. | | 
So every truſtee is accountable to the ceſtuy que truſt. 
[A truſtee, named executor, not proving, but power reſerved, v 
and money coming to his hands, may be decreed to account, but aſſign, 
not as executor and ſhall have proper allowances before the maſter. A 
Moore v. Moore, T. 1755. 2 Vezey 5906. ] | a jud; 
So, if the truſtee employ A. as his ſervant, A. ſhall be account- pelled 
able to the ceſuy que truſi. R. 2 Ca. Ch. 121. 5 of 0h] 
Altho? A. had accounted to the truſtee himſelf in his life- time. [Ti] 
R. 2 Ca. Ch. 121: | eſtate, 
So, if an infant, wlio uſed to receive money from B. by the will nc 
order of his guardian, after full age receives money by order 1 Ally, 


the ſame guardian from B. and then accounts with the guardian, 
but does not put thoſe ſums into the account, and there are ge 
neral releaſes between them, he ſhall be accountable to B. for 
thoſe ſums. R. a. Parl. 17. Fs 

80 A. ſhall account as bailiff to B. tho' B. ſeizes his papers» 
but afterwards reſtores them. R. 2 Ver. 33. 1 


CHANCERY. 


So there ſhall be an account in equity, where there are mutual 
debts, tho' one is upon bond, and the other upon ſiniple contract, 


and 18 years are paſſed; for a diſcount is natural juſtice, Abr. 


Ca. S. altho' the diſcount is againſt an executor, or an aſſignee of 
a commiſſion of bankrupt. Abr. Ca. 8. Vide 2 Ver. 428. 
(If plaintiff claims as a creditor under articles, and alſo as a le- 
gatee under a will, and the legacy is ſo large as to cover the whole 
erſonal eſtate, the court will direct an account to be takea of teſ- 
tator's perſonal eſtate, at the time of making the will, and at the 
time of his death, in order to judge whether plaintiff ſhall take 
under both articles and will. King v. Philips, P. 1749. 1 Ve- 
zey 232. ] | ; . 

16 a man cohabits with a woman, and receives her rents, and 
they make agreement that he ſhali leave her by his will as much 
as he receives of her eſtate, deducting what ſhe is indebted to 
him, the account ſhall be taken immediately, tho? the payment is 
in future. Rattray v. Darlay, T. 1752. 2 Veney 424.) 

IIf money is over-paid in purſuance of an uſurious contract, 

the court will decree it to be accounted for, notwithſtanding the 

agreement of the oppreſſed party to allow ſuch payments. Boſan- 
quet v. Daſhwood, M. 8 G. 2, C. T. 7. 38. = 

If defendant acknowleages any particular ſum due, tho? he 
ſwears that thoſe ſums are diſcharged, it is ground for directing 
an account. Brace v. Taylor, H. 1741. 2 Athyns 253. 

[The court will dire& an account after a very great length of 
tinſe; if no preſumption of ſatisfaction ariſes from it, and if 
plaintiff's right was not fully diſcloled to him in due time. E. 
Pomfret v. Ld. Windſor, T. 1752. 2 Vezey 472. 

[Eſpecially, if it is in part for the execution of a truſt of real 
eſtate, though when executed it will become perſonal. 16:4.] 
{If a perſon has offered by letters or meſſages to account, or 


to refer, an account ſhall be decreed, notwithſtanding the ſtatute 
of limitations. Id.] 


( 2 A. 2.) When not. 


Where an account has been ſtated, unleſs particular errors are 
aſigned. Dawſon v. Dawſon, M. 1737. 1 Atkyns 1.] | 
A purchaſer of the land of a delinquent (againſt whom he had 
a judgment, which was allowed in the purchaſe) ſliall not be com- 


pelled to acount for the profits ; for they are pardoned by the act 


of oblivion. R. Ca. Ch. 172, 3. 
1 . . 
The court will not decree an account of rents and profits of an 
eſtate, where poſſeſſion has not been recovered, us tre ſpaſs 


will not lie at law for them till then. Morton v. Fiecter, H. 1737. 


I Aikyns 524. ] „ | 
{Nor of rents received by the original debtor and owner of the 
eſtate, pendente lite, from the filing of the bill, ever where a 


fraudulent conveyance has been ſet up and remove in tavovr of 


judgment creditors. Higgins v. T ork-buildings Copa H. 1740. 
2 Altyns 107.] | 5 


[Nor 


** 


* 
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Nor againſt a mortgagor left in poſſeſhon, in favour of 4 

mortgagee. Ibid | | 7 

[An account of the profits of coals dug cannot be decreed un- 
leſs plaintiff ſhews poſſeſſion ; if he has not had poſſeſſion he muſt 
aſcertain his right by ejectment, and then may have account, and 
if the bill is for ſettling boundaries alſo, the court will retain it till 
after ejectment, otherwiſe will diſmiſs it. Sayer v. Pierce, 

P. 1749. 1 Yezey 232.] | N 

Nor ſhall an executor of a creditor, who recovers againſt a 
| bankrupt, and converts the goods before the bankruptcy is known, 
be obliged to account with the other creditors, as if his teſtator 
had made a devaſiavit ; for his teſtator was in the nature of a 


purchaſer, Ca. Ch. 303. 5 5 | 
[The court will not order an account between two merchants, ſ 
„ 24 years ago. Bridges v. Mitchel, T. 1726. Bun, 4 
217. | | | | c 
Nor ſhall an executor of a merchant account to another mer. c 
| chant, who ig accountable for ſo much to him in another buſineſs ; c 
for all accounts between merchants, by cuſtom, are evened by t 
way of eſtoppel. D. 2 Ca. Ch. 7. | I © | 
[The court will not order an account between the executor of n 
a houſe ſteward and the executor of his maſter, when many years { 
are elapſed between their deaths without demand made. Lacon v. / 
Briggs, T. 1744. 3 Athyns 105. 7 | 
A counſellor ſhall not have an account againſt a ſolicitor for cc 
fees. R. upon Demurrer, 1 Ch. R. 38. | e: 
[If two parcenors (as the regiſters of the prerogative) do not | 
agree in appointing a clerk, and the deputy does appoint one, 
who acts and takes the fees, he is the officer de fatto, and entitled 
to the fees, and the court will not order him to account. Sey- 
mour v. Bennet, M. 1742. 2 Athyns 482.] TONS = 
So, if A. enters and takes the profits of land for his life, his w. 
executor ſhall not account to him who claims the ſtate, where 
there was no truſt, or infancy in the caſe, and no entry by him git 
who claimed the right. R. 2 Ver. 724. in 
4 80 A. ſhail not account for profits, not received for an infant, no 
7 or as a truſtee, or when there is no entry upon, the eſtate by ano- no 
ther. Eg. Ar. 7. ple 
And if a man covenants to ſecure 500l. and afterwards pays og 
part of the money, he ſhall not be obliged to give ſccurity for. the gay 
money due upon the account, before the account ſtated. R. Ca. tha 
Ch. 294- | | | par 
So, if a bill is brought by an infant, for an account of profits an 
of land, recovered againſt him by a verdict, he ſhall not have an 
account, 'till he has eſtabliſhed his title at law. R. 1 Fer. 295. to 1 
So, detainer of charters, or writings, is a plea in a bar of an ac- 
count. 2 Yer, 23. 12 55 ä 7 85 gua 
So an infant ſhall not be compelled to account upon à contract, bon 
or. for goods for his trade, or as bailiff, altho' be is factor for the 
another. Ar. Ca, 6, e if 8 


* 
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If a receiver, appointed by a guardian or a truſtee, has ac- 
counted to him, he ſhall not account, at the full age of the in- 

fant, to him. R. Pr. Cha. 535. DSN, | 
So, if the Royal Exchange Aſſurance, or other company, lend 


to a director, or other perſon, who hath ſtock in the company, 


money upon intereſt, the company, without an agreement or by- 


law which ſubjects the ſtock to ſuch debt, cannot diſcount their 


debt, or refuſe transfer of the ſtock till their debt is paid. R. 


Ar. Ca. 9. OS | 
So a lord of a manor cannot refuſe his copyholder, to ſurren- 
der to another, till his own debt is paid. Abr. Ca. . 


[If a father adminiſtrator durante minore ætate of his daughter, 


executrix and reſiduary legatee of her grandmother, agrees on her 
marriage to give her 8001. which is called a portion, and in con- 


ſideration of love and affection, and it is admitted that the reſidue 


of the grandmother did not exceed 500L the 800 J. ſhall be 
deemed a ſatisfaction for it, and his repreſentative ſhall not ac- 
count for it, tho? he died worth 8000 l. and left only a ſon and 
this daughter. Mood v. Briant, H. 1742. 2 Athyns 521.] 

After the death of huſband and wife, her repreſentatives ſhall 


' not account for money received during coverture, whether ſhe had 


ſeparate eſtate or not, unleſs a ſpecial caſe is made. Peacock v. 
Monk, H. 1750. 2 Vezey 190. ] 5 


. 


[Nor ſhall truſtee of part of perſonal eſtate be called on to ac- 
count by a particular pecuniary legatee; he muſt account to the 


executor. Moore v. Moore, T. 1755. 2 Vexey 596.] 
| (2 A. 3.) Account ſtated. 


So after an account ſtated, a man ſhall be obliged to give an 


account de nowo, upon thewing particulars, in which the account 


was miſtaken. 3 | 
So, after an account ſtated, with the teſtator, and a bond 


given for the balance, upon allegation that 2001. paid and entered 
in his books, (which he had not at the time of the account,) was 


not allowed, the executor was compelled to anſwer, with a rule 
not to proceed further, without leave of the court. R. upon a 


plea of an account ſlated, Ca. Ch. 262. 


, after an account ſettled before a maſter between a mort- 
gagor and mortgagee, upon allegation by a ſecond mortgagee, 
that it was done by colluſion between them, and ſhewing the 
particulars miſtated, the firſt mortgagee ſhall be compelled to give 
an account de novo. Semb. Ca. Ch. 299. | 


So, when no particulars are ſhewn, the defendant ſhall anſwer 


to the colluſion, Semb, Ca. Ch. 299. | 

So, after an account ſtated upon a treaty of marriage, by the 
guardian of the wife, to the huſband, and the balance paid, and a 
bond given by the huſband, to give a releaſe of all accounts after 
the marriage, the guardian, before the releaſe executed, may be 


| compelled to give an account de novo after the marriage. 2 Ca. 


Bey 


Ch, 158. 
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that intereſt upon intereſt was computed. 3 Ch. R. 18. 
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So after an account given of an orphan's eſtate before the al- 
dermen of London, an account de nowo ſhall be compelled to be 
made in Chancery. R. upon a Pla, 2 Ca. Ch. 170. 


So, after an account ſtated between a mortgagor, and the heir 


of the mortgagee, upon proof, that it was agreed, that the ac. 


count ſhould be reviewed, if there was any miſtake, and that in 
tereſt upon intereſt was computed, a new account 46 origine was 


decreed. Ca. Cb. 55. 3 Ch. R. 18. | 
| So, after an account between partners, and a note given for 
the balance, where it was by ſurprize, &c. Ch. R. 431. 
Or, if it appears to the court, from the nature of the accoun 
So, after an account ſtated, and a releaſe given. Skin. 148, 
[A dividend made between the parties is not ſufficient to ſupport 
a ſtated account. Dawſon v. Dawſon, M. 1737. 1 Atkyns 1.] 
[When defendant ſets forth a ſtated account, he ſhall not be 
obliged to go on upon a general one, for a ſtated account may un- 
ravel what would remain confuſed on a general one. Summer v. 
Thorpe, H. 1736. 2 Athyns 1.] | 


[IF a bill is brought for a general account, and defendant ſets 


forth a ſtated one, plaintiff muſt amend and pay coſls of the day 


only. Ibid.] | | 
[If there are only miſtakes and omiſſious in the ſtated account, 
the party objeQing ſhall only ſurcharge and falſify ; if fraud ap- 
pears, the whole ſhall be opened tho? of 23 years ſtanding, and 
the fraudulent perſon dead. Vernon v. Vawdry, H. 1740. 2 
Atkyns 119.) 3 | | 
[Where parties have mutual dealings, it is not neceſſary that 


the account ſhould be ſigned, to make it a ſtated account, but 


only that the perſon to whom it is ſent, keeps it a length of time 
without making objection. Willis v. Fernegan, H. 1741. 2 
Athyns 251.) 6, | 
[ The delivery of vouchers, is an affirmation that it is a ſtated 
account, but it is not neceſſary in order to make it one. IBid.] 


[If a man aged 30, intitled as the ſon of a freeman, and alſo to 


the orphanage ſhare of his ſiſter who died an infant, ſtates an ac- 
count with his mother the executrix, it ſhall not be unravelled, 
but the parties ſhall be at liberty to ſurcharge and falſify. Coomes 
v. Elling. H. 1747. 3 Atkyns 676.) Dr 
If pending ſuit, parties come to compoſition, it ſhall not be ſet 
aſide on new diſcovery, becauſe there is no particular account by 
items, If a minute ſtrict account is entered into, it may be other- 
wiſe on new diſcovery. Sewel! v. Bridge, T. 1749. 1 Vezey 297. 
[After an account ſtated, if leave is given to ſurcharge and fal 
ſify, the onus probandi, lies on the party having that liberty; and 
if the account was between perſons of great and equal abilities, 
the evidence mult be ſtrong to make any alteration. Pit v. Chol 
mondeley, T. 1754. 2 Verey 565.1 . | 
So, after an account in the ſpiritual court, and a decree there- 
upon. R. 2 Ver. 47. ! WE 
So, after-an account with the mortgagor, and a decree for 
forecloſure, A. who would redeem, by a ſubſequent . 


| Ibid. 


ge and his ſolicitor, for compoſition of a cauſe, the court fayour- 
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4 


Ge ſhall have an account de novo; a the former account is no 


bar R. 2 Ver. 663. 
But if a man would compel an account de novo, after an ac- 


count ſtated, he ought to ſhew i in what particulars 1 it is miſtaken. 
Ca. Ch. 299. 1 Ver. 180. 


And after an account ſtated and reſted on for a long time (as 
14 years) without exception, the accountant ſhall not be obliged 
to give an account de nowo, Ca. Ch. "wy; 

So, after 7 years. Ch. R. 66. 

[A bill may be brought for errors in an account, much more 


than four years after it 1s ſettled. | Roberts v. Kuffin, M. 746 | 


2 Athyns 112.] 

So, if the mortgagee tos a ſervant of the mortgagor to re- 
ceive the profits, and after the death of the mortgagee, the mort- 
gagor accounts with his executor, takes the accounts of the ex- 


ecutor, and agrees by writing, that he will not charge him for ſo 


much, as his own ſervant received, he ſhall not afterwards compel 
the executor to account. R. upon a plea, Ch. R. 5. 35 
So if a man buys goods, ſold by the ſheriff, _ an execution 


at the ſuit of B. againſt C. where they were offered to B. at the 


ſame price and refuſed, it ſhall be a good plea in bar, to an ac- 


count, Eg. Abr 11. 


So an account between partners ſhall be taken only from the 


lat balance made. Ch. R. 190. 
If no balance, from the commencement of the en 


So an account of the voyage of a ſhip, ſettled by the major 


part of the part- owners, binds the reſt, 1 Ver. 0 Vide poſts 
(2 A. 7.) 


8o an account between .merchants, where no objection was 
made, after the trade between them ceaſed, until one of them 


died, ſhall be regarded, and the parties ſent to law. R. 


2 2 276. . 

If no objection is made by a merchant for two or thees poſts, 
after an account received, it imports an allowance of the account. 
Per Hutchins, 2 Ver. 276. 

[If a merchant ſends an account current to another in a 
different country, on which a balance is made due to himſelf, 


and the other keeps it two years without objection, it ſhall 
be conſidered as a ſtated account. Tickel v. Short, H. 1750. 


2 Fezey 239-] 
So an account upon a decree, for a tenant for life, againſt his 


truſtees, before the birth of a ſon in the remainder, binds the 


ſon. R. 2 Ver. 527. | 
So if an account is decreed againſt an executor, and is 


ſettled and perfected and acquieſced in for many years, the ex- 


ecutor ſhall not have an account for a debt due to himſelf. 2 P. 
W. 665. 


[if there is an account ſtated between a minor juſt come of 


ing 
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lowance an 
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not. 
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ing ſuch compoſitions will not over-haul it. Brown v. Ning, H. 


1749. I Verey 407.] | 
{But accounts ſtated between them, where there are item: 


% For all law-charges''—What you pleaſe.—“ For bill of fees 
and diſburſements,” (when none ſuch had been delivered ;) 


& For riſk run in money laid out,” (when no riſk run, and money 
improperly laid out ;) all ſuch ſhall be ſet aſide, and a general 
account directed. /bid.] = 


(2 A. 4.) The Manner of the Account. 


[IF one of the parties appears to be a weak man, and eaſily in- 
duced to ſay any thing, tho, untrue and againſt his own intereſt, 


the court will order that the maſter ſhall examine him in perſon, - 


and ſee that no advantage be taken of his weakneſs. Piddac v. 
Brown, T. 1734. 3 P. W. 288.] 

[A party who is at liberty to ſurcharge and falſify, is not con- 
fined to errors in fact, but may take advantage of errors in law. 
Roberts v. Kuffin, M. 1740. 2 Allyns 112.] 


The accountant ſhall be allowed, upon his oath, all ume ex- 


nded under 40s. 2 Ca. Ch. 249. 


- Athyns 409. ] NE 1 5 

If he mentions in his afidavi, To whom, and when 
paid. 1 Ver. 283, 470. If the whole do not exceed 100/. 
1 Ver. 470. 1 Ef 

But other ſums, Qc. he ſhall not be allowed, without proof, 


Sub. 2 Ca, Ch. 12. 8 


II there is no poſitive proof of fraud, but only circumſtances 


of ſuſpicion, the court will not order, no ſum to be allowed de- 
fendant but what he ſhall produce receipts for, or are proved by 


witneſſes preſent at the payment, but will only give leave to ſur- 


charge and falſify. Townſend v. Lowfield, T. 1747. 3 Athyns 536. 


1 Vexey 35.] © ; ; | | 
{If votes are found forged on an iſſue directed, the party 
whether ſuing in his own right, or as aſſignee, ſhall not be al- 
lowed to ſet up other evidence. Kemp v. Mackvell, T. 1754 
2 Vezey 579. ; . : 
So if he loſes his papers without his own default, as by ſeizure 


in a foreign realm, Oc. he ſhall not be charged, but upon his 
_ oath, for money gained by the ſale of his merchandiſe. R. Ca. 


Ke. Ca. Ch. 25, 76. os 


Ch. 128. 


So expences are allowed upon oath that they were neceſſary. 


Ch. R. 119. 


So ſeeds, c. ſold and delivered in his trade to a gardener, un- 


der 40-5. value, ſhall be allowed upon his oath, but not trees ſold 
by the gardener to the ſeedſman. 2 Ver. 176. | | 


In an account by a merchant againſt a factor, he ſhall be al- 
lowed upon the account all cuſtoms ſaved from a foreign king. 


Other- 


[The accountant muſt ſwear peremptorily to ſums under 409. 
his belief is not ſufficient. Robinſon v. Cumming, T. 1742. 2 


CHANCERY. 


Otherwiſe, of the cuſtoms ſaved from our own king. KR; Exc. 


Ch. 30. 
So in an account by an infant againſt his father-in-law for a le- 


gacy, he ſhall be allowed a ſum for putting him apprentice, Fc. 


2 Vent. 353. Eg. Abr. 7. —_— | 

But not for maintenance, fo as to diminiſh the principal, R. 
2 Vent. 353- EET 3 gh 

So a truſtee for an infant ſhall be allowed, upon account, mo- 
ney of which it is proved that he was robbed ; and his oath ſhall 
be allowed, as to the quantum of which he was robbed. 2 Ca. 
Ch. 2. 1 Es | 

If a parcener, Qc. avoids the leaſe of his anceſtor, without 


the privity of his companion, he ſhall account for a moiety of the 


profits. 1 Ch, R. 49. | 

If there are three part-owners of a ſhip, and two of them na- 
vigate the ſhip againſt the conſent of the other, and the ſhip is 
loſt in the voyage, he who did not conſent, ſhall have an account 
of the profits, if there were any, and ſhall bear his part of the 
loſs. R. 1 Ver. 297. 5 

A truſtee ſhall be allowed a ſalary, for a bailiff for the truſt 


ellate ; but not for himſelf, if he manages it. 1 Ver. 316. Eg. 
Abr. 7. | 


$0 in an account againſt A. by the adminiſtrator of B. who 
had mutual dealings with A. for a long time, A. ſhall be allowed 
a debt for goods fold by him to B. R. Pr. Cha. 582. So for 
diet given to B. Fg. Abr. 8. | : 

If a ſettlement be for default of iſſue male to daughters until 3oool. 
is paid by B. in the remainder, in an account to B. the daughters 
ſhall be allowed intereſt for the 3000 l. and the rents ſhall not go 
l 1 of the principal, till a thitd part is raiſed. Eg. 

8. | | | | 


[If a father creates a term, the truſtees do not take poſſeſſion, | 
heir at law takes poſſeſſion, and then purchaſes the term, and is 


io account for profits from a year after being confirmed, and there 
i ſome delay in making out the title, and lives fall in; the court 
vill direct him to account for heriots received, and fines taken 


en letting the eſtate. Blount v. Blount, P. 1748. 3 Athns 


636.] - 
So in an account to a partner, the defendant ſhall be allowed 
money borrowed of him by the plaintiff, Eg. Abr. 9. N 
But the South Sea Company ſhall not be allowed money 
borrowed of them, on a bill to transfer ſtock in the company, 
8 ſtock was not made a ſecurity for the payment. Eg. 
EY: 5 
If 4. accounts, he ſhall not have an allowance for the diet of 
* plaintiff, who was his relation, and came by his invitation. 
Fer. 19. | | 
| If an executor accounts for aſſets, he ſhall not be allowed a 
Judgment confeſſed pendente lite. 1 Ver. 457 
Nor a payment made Ponte, without ſuit, pendente lite. 1 Ver. 


36g. 
[In 
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- [In an account of the rents and profits of a real eſtate, the 
court will order annual reſts to be made, but not in an account 
of perſonal eſtate received by an executor. Robinſon v. Cumming, 
T. 1742. 2 Athyns 409.] | ; 

[If a debtor whoſe lands are extended by elegit comes here for 
relicf, the creditor ſhall account for the whole he has received, 
and not for the extended value only ; and the debtor ſhall pay in- 
tereſt tho it exceed the principal. Godfrey v. Watſon, P. 174). 
3 Athyns 5 17.) 

I8o a mortgagee who has tacked a judgment to his mortgage, 

_.- _ ſhall be allowed intereſt upon the debt ſecured by the judgment, 
tho? it exceeds the penalty. 7b:d.] 8 | 

A mortgagee in poſſeſſion is not obliged to lay out money, 

further than to keep the eſtate in neceſſary repair, but if he ex- 

pends money in ſupport of the mortgagor's title, when impeached, 
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he may add it to the principal debt, and it ſhall carry intereſt, 
Ibid.) Ea ad a Z I 
[A mortgagee ſhall not he allowed for his own trouble in re. r 
ceiving rents, but if the eſtate lies at ſuch a diſtance that he mult | 
have employed a bailif had it been his own, he ſhall be allowed -_ 
what he paid the bailiff. 151d. | % | th 
[Though an account againſt a mortgagee or an executor is de- 8 
creed without future words, yet he ſhall account for what he te- 
ceives after the decree. Pul/trode v. Bradley, M. 174). 3 4. de 
"Some 582-1 LK dex 
II a long time intervenes before filing the bill, the court wil Ca. 
not ( always) order it to be taken from the time the right accrued. | 
Rigden v. Vallier, H. 1741. 3 Athyns 731. pou 
[A receiver appointed by this court may diftrain for rent, 8 
Without a particular'order, unleſs there is a doubt who has the cour 
legal right to the rent. Pitt v. Snowdon, H. 1752. 3 Athy ebts 
r * TUE Abr, 
[If two parties employ an attorney to ſettle a matter in diſpute So 
between them, and when it is entirely finiſhed voluntarily agree only 
to give him 2000. a- piece, and reſt on this for ſeveral years, he I Ver 
ſhall be allowed his 4000 J. in account; eſpecially if one of the 80 
parties after bill brought for account, ratiſies this gift. Olalun only 2 
v. Hand, P. 1751. 2 Vezey 259. | | ſequeſ 
If on an aflignment or purchaſe an agent pays money to the Ver. 
aſſignee, and the aſſignment is afterwards ſet aſide, the agent ſhi 80 
be allowed the ſums paid. Taylaur v. Rochfort, P. 1751. 2 fdavit 
Key 281, ] | | : | So a 
„ and 


[The depoſitions in a croſs cauſe may be read on taking an 
count directed in the original cauſe, tho! the croſs bill be dilmill 


Loubiere v. Genou, T. 1754. 2 Vezey 579.] 
; * not ſuſp 


loſs, tho 


A man who hath loſt his papers, without his _— - 


(2 A. 5. 

705 _—_ fault, ſhall not be charged but upon his oath. court, 

mall not be Ch, 128. Where the papers, &c, were ſeized upon an emba'i [If a 

- charged. in Spain. 8 : 5 er to re 
man of 


Ca. Ch. 101. 
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: $o an agent, factor, &c. ſhall not be charged for goods diſpoſed 


of according to his orders. 2 Ca. Ch. 12. 


Altho' not delivered accordingly, when the omiſſion was by 


accident, or without his default. Bid. 
And it is ſufficient by his anſwer to ſay generally, That all, by 


him received, was diſpoſed of according to the order of his mal- | 


ter. 1 Ver. 136, 208. 2 7 
Vet he ought to anſwer, for it is no plea, That he paid to his 
maſter. 1 Ver. 95, 136. fe 


— 


If a receiver is appointed, and the owner of the eftate is in 


poſſeſſion, the parties ſhould apply to the court to have poſſeſſion 


delivered to the receiver, who cannot diſtrain the owner; and 
therefore, if loſs happens he ſhall not be charged. Griffith v. 
Grifith, T. 1751. 2 Vexey 400. ] | | 

So a man charged to account for meſne profits of land, ſhall 


be charged only for ſo much as he hath received, or might have 


received, without his default. Semb. 1 Ver. 44, 45- 
If an heir is decreed to account for profits to a purchaſer, he 


| ſhall not be charged for that which was applied for payment of | 


the debts of the vendor, or received by the purchaſer himſelf, R. 


A woman charged for the profits of land deviſed to her, which 


deviſe was afterwards revoked, ſhall not be charged for legacies 


deviſed out of the land, paid before notice of the revocation. K. 
Ci Ch. 2136 3 | | 

If partners account, they ſhall not account for debts com- 
pounded but according to the compoſition. Ch. R. 191. 

So after a long time, &c. as 20 or 14 years, an ac- 
countant ſhall be diſcharged, upon his oath, « where proof of 


ebts paid, &c. cannot be made by bonds cancelled, &, Eg. 


po © RS yk... | 

So a truſtee ſha]] not be charged, with the value, which was 
oply imaginary 3 for he ought to account only as a bailiff. 
1I/er, 144. | | | 

So if ſequeſtrators fell timber to the value of 7001. and pay 
only 200 J. to the party, he ſhall not account for more; for the 
ſequeſtrators are the agents of the court, aud not of the party. 
IF, 30 . | | 

So a defendant ſhall not be charged in his account by the af- 
fdavit of the plaintiff, 1 Ver. 272. h | 

So a truſtee ſhall be charged for money received by himſelf on- 
ly, and not for money received by his co-truſtee, unleſs he joins 
in a receipt for it. 1 Ver. 303. | | 

So an executor, who bona fide lends money upon real ſecurity, 
not ſuſpicious, but afterwards it is loſt, ſhall not account for the 
lofs, tho“ the ſecurity was not taken with the approbation of the 
court, Per Harcourt, 1 P. V. 141. | FE eee 

[If a receiver of an eſtate, under order of this court, in or- 
der to remit a conſiderable ſum to London, takes bills of a tradeſ- 
man of good credit in the country, who fails afterwards, he ſhall 
| | | | not 
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not make good the loſs. Knight v. ZE. Plymouth, P. 1747. 4 4. 
kyns 480.] | 


So where mutual credit is given, as well as where there is a 


current account, the one thall account to the other, or if he be a 


bankrupt, to the aſſignees, only for the balance. Per Cooper, 


1 ÞP. W. 326. | | a 

[IF A. tenant in tail, lets a leaſe to B. his fon, and afterwards 
becomes inſolvent, and is diſcharged by the ſtatute, B. ſhall ac- 
count from the time of 4.”s diſchaige only. Smith v. Cooke, 
T. 1746. 3 Atkyns 378.] 8 


An accountant ſhall be charged for all goods or monies deli- 


For what he vered te him, or his order, or which came to his uſe. 2 Ca. 


ſhall be 
charged. 


(2A. 7.) 
When 
bound by 
an account 
with ano- 


Ch. 12. 2 Sh, ; | 

Although delivered according to his inſtructions, if after- 
wards employed by his order, or to his uſe. R. 2 Ca. 
Ch. 12. | | | 

So if the delivery was to another hand, if the benefit afterwards 
came to his uſe. 2 Ca. Ch. 12. 

So he ſhall account for all received, or which he might have 


received, without his default. 1 Ver. 44, 144. Vide poſh 


. ä | 

If an executor or truſtee makes intereſt, he ſhall account for it, 
altho? he was not directed to place the money out at intereſt. 
2 Ver. 548. = 1 6 

So a factor ſhall account for himſelf and his co- factor, now 
dead, though his executor may be compelled to account. Eg. 
Abr. 5. | | 

If B. enters, and takes the profits of an eſtate of an infant, and 
continues to receive them, for ſeveral years after the infant is of 
full age, he ſhall account for all the profits received after, as well 
as before his full age. Eg. 4b. 7. 3 

So if A. and B. purchaſe in moieties, and incumbrances are to 
be paid out of the purchaſe money, and the creditors abate intereſt 
out of friendſhip to A. and for his ſole benefit, he ſhall account to 


B. for his ſhare of abatement. Eg. Abr. 7. 


If the mate of a ſhip, upon the death of the captain in the 
voyage, takes the money of the captain, intended for traffick, 
and improves it by trade; it is not ſufficient to repay it with in- 
tereſt, but he ſhall account for his improvement. Per Harcourt, 


1 P. W. 140. 


So a man who continues in poſſeſſion of the eſtate of an infant 
ſhall account to the infant for the profits, from the time when his 
title accrued, and not from the filing of the bill only. 2 P. V. 


645.) 


If land is in mortgage to A. and afterwards to B. and a bill is 
brought by A. for redemption, B. ſhall be bound by the account 
between the mortgagor and A. upon ſuch bill. 2 Ca. Ch. 32. 
R. If colluſion be denied. Ca. Ch, 299. 10s 
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. {On bill brought by huſband and wife, an account taken ſhall 


be binding on a contingent remainder-man when his title veſts. 


Allen v. Papworth, M. 1748. 1 YVezey 163. | 


So if land is mortgaged to 4. and afterwards ſettled for a join- 


ture, and then the -mortgagor becomes bankrupt ; the account 


between the mort 
for the aſſignees 
1 Jer. 179. C e Es 

So an account ſettled by the major part of the part-owners 
of a 55 binds the other owners, 1 Ver. 465. Vide ante, 
(2A; 4}: | 


ee and the aſſignee binds the jointreſs ; 


d in the place of the mortgagor. R. | 


80 if a book in which an account is entered by the defendant 


is produced to charge him, it ſhall be allowed for his diſcharge. 
Eg. Abr. 10. | IS 


If a defendant is charged only by his account annext to the an- 
ſwer, and upon proofs in the cauſe, nothing is diſproved, but a 


matter which might have been proved, is verified by proof before 
a maſter, the defendant in other particulars ſhall be diſcharged by 
the ſame account. Eg. Abr. 10. . 
So if D. is charged only by his oath, he ſhall be diſcharged by 
the lame, Bid. 1 1 „ 


But generally, an account with 4. does not bind B. 
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| (aA.8.) 


So an account by workmen with the government, did not When not. 


bind the D. of Marlborough for the building of Blenbeim. Eg. 
Ca. 26.5 | ..- Ce Ib Fit, 5 

So an account by . S. with a truſtee of a truſt-eſtate, who 
authoriſed him to manage it, does not bind the ceſtuy que truſt. 
AN. A. 6. N= <S - - 

Yet if A. receives wi6gey as ſervant to B. and pays it to him, 


he ſhall not account afterwards to another perſon, to whom B. is 


accountable, unleſs there is colluſion between them, if he declare 
this by his anſwer. Bid. . 5 

And it is ſufficient io ſay generally, That all received by 
7 vas received and diſpoſed of by the order of his maſter. 


(2 B.) Adminiſtrator. 
(2 B. 1.) When he ſhall have Relief | 


1 
« 


2d part of 
2 Mod. Ca. 


N adminiſtrator ſhall be relieved in Chancery againſt a pile Almi. 
fraud to his adminiſtration; as if an adminiſtration is „ira and 
wrongfully obtained, and afterwards repealed upon citation, an Adniniftra- 


alignment of a term in truſt for himſelf, ſhall be revoked _ | 


add avoided by the ſubſequent. adminiſtrator. . R. 2 Ca. Ch. 
19 . 

(If A. and B. are adminiſtrators, and empower C. and D. ſons 
of B. to get in the inteſtateꝰs effects, and B. without the privity 
*f 4. Iettles an account with them, receives the balance, gives a 


Vox. II. 0 3 


7 
3 


N 


(3 


3386 


1737. 1 Mhyns 460. 


been impeached in the eccleſiaſtical court, and the probate called 
jn, and a releaſe from the legatee having been fraudulently ob- 
tained by his own attorney, colluding with the defendany, 


mento annexo, ſhall be obliged to give ſecurity for the legacy, upon 


inteſtate, and the next of kin applies for adminiſtration, and is 
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releaſe and dies, tho? this releaſe being given to perſons gt 


under the letter of attorney of both, and tliere fore accountable 


them in their own tight, would be good in law, yet equity will 
ſet it aſide if it appear unfairly obtained. Huuſen v. Hudſon, M. 


So an adminiſtrator may exhibit a bill forthe diſcovery of the 
perſonal eſtate of his inteſtate. 3 
Aitho? there is a ſuit in the ſpiritual court for revoking the ad. 
miniſtration ; for that is no plea for the avoiding of a diſcovery. 
R. 1 Per. 106. | IR 
* So the next of kin and legatee in a teſtamentary paper, before 
robate or adminiſtration obtained, is intitled to an account of the 
perſonal eſtate of the teſtator, againſt the executor of a former 
will, ſaggeſted to have been obtained by fraud, the will having 


2 Brown, Ch. Rep. 121.* 

[If adminiſtration is not taken out when the bill is filed, 
and this is not objected to in the anſwer, it is ſufficient if it is 
procured before hearing. Fell v. Lutwidge, H. 1740. 2 4. 


int 120. ] | | 
(32 B. 2.) When there hall be Relief againſt him. 4. 


So upon a bill by a legatee, the huſband adminiſtrator 4 l 
non, Qc. to his wife, executrix and reſiduary legatee cum ha- 


a ſuggeſtion of his inſolvency. R. 2 Veſt 249. i | 
{If a perſon in debt has aſſigned his effects to one abroad, dies 0 N 


| 


going to his uſual reſidence out of the juriſdiction of this (court, 3 
it will örder him to give ſecurity to abide the deeree to be pelle 
Ty on hearing. "Baker v. Dumareſque, Mf. 1740. 2 Athw R 3 
But if an executor or adminiſtrator pays a debt upon bond to: al , 
truſtee for himſelf, who had obtained judgment; a creditor ſhall truſte 
not be aided againft him. 2 Ch. R. 103. | will « 
Although the bond was given to leave his wife 15001. at provec 
his death, when her portion was but 500 I. R. 2 Ch. K. 7. 17 
103. =» 5 | 
Although the whole portion was not paid 5 but the pert not ( _ 
paid ſhall go in ſatis fadtion pro tanto. 2 Ch. R. 104. $ i 
3s if an adminiſtration is nepealed and. granted to another, and WW þ 2 3 
the prior ad miniſtrator has accounted in the-ſpiritug] court to the 80 i 
ſecond, and delivered to him all the effects; he ſhall not after paid. 
wards be charged by creditors of the inteſtate, becauſe he Þ 4 80 if 


goods of the teſtator in bis hands, without an gccoupt di nv knowle 
E. Ch. R. 123. | ; 


So if there is a Grelemant ſor a joiature in har f all ſhare 0 he ſh; 
-the huſband's perſonal eſtate, which the wife may havs by _— i 


: e vendor afterwards refuſes, he ſhall be 
[yr to make ſuch 
K. 20, 


ſhall not be charged with intereſt, on ac- 
every caſe; but if he has it long in his 
part is out ar intereſt, he ſhall. Wins y. Hunt, 
240. 2 Athyns 151. 5 | 
4. and B. are ſareties with C in an adminiſtration 
a exhibits an Inventory, and D. a er 


COm- 


urance as a maſter ſhall approve. R Ch. 


and pay debts, G. 
eir at law, and A. agrees with one of the 


part of the premiſſes, the court 
tho” the will is nor 
againſt the heir who is abroad 


* Coltony, Hil, 
1733. A. 190.] 8 
| — if the articles are to make a jointure, leaſe, e. Vide po, 

3 Z. 1.) a i | 


80 


paid. 


if articles are to levy a fine; a fine ſhal 
f. 2 Mod. 91. 


if articles are ſigned, 


upon her marriage, that 
| bave the lands to her and her heirs, to which F. 
| during 


cles for the 
aſſurance of 
lands, 
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is a party, A. B. and C. make D. and E. tenants to the præcipe 


' precipe, to the uſe (as to part) of 4. in fee, and as to other 


right; and a compromiſe of a doubtful right is a ſufficient foun- 
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during his nonage was a witneſs : it ſhall be decreed, tho? there 


be no proof of a ſettlement by the father. Ca. Ch. 47. 

[If A. renant for life, remainder to his firſt, c. ſons in tail, re- 
mainder to his right heirs, and his two ſons B. and C. releaſe to 
truſtees, to hold (as to part) to the uſe of . for life, to B. for life, 
to D. and E. truſtees to preſerve, &c. to his firſt and other ſons in 
tail, to C. for life, to the daughters of B. in tail, to the daughters of 
C. in tail, remainder to the right heirs of A. and as to other part 
to 4. for life, to C. for life, &c. in like manner, with covenant 
to ſuffer recovery in twelve months, and for further affurance, 
(but the truſtee in the original ſettlement nor a party) and by 
other leaſe and releaſe to which the truſtee in the old ſettlement 


* 


to ſuffer a recovery for the purpoſe in the former ſettlement; and 
before the recovery B. dies, leaving a ſon, and then A. and C. 
covenant to ſuffer a recovery, D. and E. to be tenants to the 


part to the uſe of A. for life, remainder to C. in fee, and the 
recovery is ſuffered accordingly; and it is found that B. was a 
baſtard, yet his ſon ſhall have the lands limited to him by the 
firſt deeds, and the benefit of the covenants therein; and C. ſhall 
have thoſe limited to A. for life, with remainder to C. for life. 
Stapilton v. Stapilton, 7. 1739. 1 Aikyns 2.) For this agree- 
ment in the life-time of B. was a compromiſe of a doubtful 


dation for an agreement. 1 At. 10. * | | 
[If father and ſon on the ſon's marriage execute articles, and 
ſettle part of the eſtate to the ſon for life, then in aid of other 


lands to ſecure wife's jointure, then to raiſe additional portions Sc 
to daughters, then to truſtees to preſerve, Ec. to ſons in tall fer, | 
male, then to ſons by other marriage, then to his ſecond daugh- 4W 
ter A. and her heirs male, unleſs the father makes other ap- Al 
pointment, then to his other daughters in tail, then to B. and Eb. 2 
then to the father's right heirs; and the father and then the ſon -M 
die; the articles ſhall be carried into execution for the benefit of hiece 
A. Goring v. Naſh, M. 1744. 3 Atkyns 186.] aun 
II A. on marriage with B. agrees to ſettle her fortune on her pant 
for life, then if no children to himſelf; and afterward, an ac. Ch. R. 
ceſſion of fortune comes to B. on her ſiſter's death, to ariſe by [Bu 
ſale of her father's eſtate, which is ſold, and the money received 2 leaſe 
by C. a truſtee in the marriage articles, to whom A. gives a fe. the le; 
- ceipt for his ſhare, which he thereby promiſes to lay out purſi- n 
ant to the truſt repoſed in C. this note binds A. his repreſenta. ecutor, 
tives and claimants under his will to perform, and the court will n truſt 
decree the money to be ſo laid out. Whorwood v. Univerſi) creditor 
College, . 1750. 1 Vezey 534] executo 
So, if upon a purchaſe, there is a covenant to give collateral D. hay 
ſecurity that his wife ſhall not revoke it, ir ſhall be decreed, that decree 1 
the heir of the wife ſhall convey, or that ſuch collateral ſecurity Halſon, 
ſhall be given, Ch, R. 192. BELLS So tl 
5 - 3, Yoluntar, 


JFF Rs Ca LENSES, 


- 


conlideration, R. 1 Ch. R. 146, 7. Vide poſh, (3 M. 5 ) 
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' _ So, if there is an agreement for the ſale of an eſtate, the heir 


ſhall be decreed to convey, though the money ſhall be paid to the 
executor. 2 Ver. 215. | | ER: 
So, if the agreement is by bond, to ſettle before ſuch a day, 


5 and the obligor dies before the day, by which there can be no 
performance, and the bond is ſaved. K. Eg. Air. 18. 


If there is an agreement, before the death of B. to divide all 
chat B. ſnould deviſe to A. and C. between them, it ſhall be de- 
creed. 2 f. W. 183. | SLID 5 

If an agreement is by a veſtry, upon a valuable conſideration, 
that a bell ſhall not be rung in a morning early. 2 P. IF. 267. 

If there is an agreement for the purchaſe of land, and the 
purchaſer dies, the executor ſhall be decreed to pay the money, 
though the agreement was voluntary, and the land ſhall be con- 
reyed to the heir. 2 P. W. 175, (631.) „„ 

[If a contract for ſtock be executed, the court will not break 
into it, if it be only executory, plaintiff muſt ſeek his remedy at 
law. Capper v. Harris, M. 1723. Bunb. 135. ] | 

[An agreement for a leaſe from a dean and chapter, ſigned by 
the dean only, for himſelf and chapter, ſhall bind the chapter. 
Dean of Ely v. Stewart, T. 1740. 2 Athyns 44.] | 

_ (If A. treating with the agent of B. conſents he B. ſhall build, 
on condition he employs him A. in his trade, the agent ſays no- 
thing, B. builds and does not employ A. and 4. builds a wall to 
obſtruct the lights; A. ſhall be decreed to pull down the wall, 
and B. ſhall employ him. Eaft-India Company v. Vincent, M. 
1740. 2 Alkys 83. | 


So an agreement ſhall be decreed againſt a ſubſequent purcha- (2 C. 2.) 
ſer, with notice. R. Ca. Ch. 212. Vide poſt, (4 I, Sc. . 
4 W. 28.) 5 | » ; fy u be 
Altho? a conveyance and fine be executed to him. Semb. Ca. CE 


Ch. 212. | 

* So, againſt the heir of a perſon who contracted to ſell a 
piece of land for a ſum of money and an annuity, though the 
annuitant died before any payment became. due, if no impeach- 
ment can be made to the fairneſs of the tranſaction. 1 Brown 
Cb. Rep. 157.“ | | | 5 

But if 4. being indebted to B. by i agrees to aſſign 
a leaſe to him who is to give him a defeazance, and A. ſends 
the leaſe to B. and a letter to a ſcrivener to draw ſuch aſlign- 
ment and defeazance, and before execution dies; and his ex- 
ecutor, without notice, aſſigns the intereſt of leaſe to C. and D. 
in truſt for himſelf, and then for them, (who were all judgment 
creditors.) Tho? this is a good lien on the teſtator, and on the 
executor, and within the ſtatute, yet as the executor and C. and 
D. have a legal as well as an equitable title, the court will not 
decree the agreement to be carried into execution. Smith v. 
Watſon, in ſc. H. 1719. Bunb, 55.) 5 
So there ſhall be a decree againſt an heir, who claims by a 
voluntary conyeyance, where the articles are upon a valuable 


So 


* _— — $ 
1 oats . 
— — — ' — = „ . 
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nor, for a copyhold 
the remainder, or reverſion. 1 Ver. 472. 
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So if A. who has only a poſſibility, in cafe his elder brother 


dies without iſſue, agrees to ſettle lands, after his deceaſe, if they 


. . deſcend to him, upon a relation, who married without his fa- 
ther's conſent, to the intent that his father ſhould be reconeiled, 


thoꝰ there was no other conſideration. R. 1 Ch. R. 159. 


So an agreement with an infant, if he feceives intereſt under 


it after his full age, ſhall be decreed againft him, 1 Ver. 132. 


So an agreement with the truſtees of the inheritance, aſter an 
eſtate for life in A. for the purchaſe of the whole eſtate, ſhall be 


decreed againſt A. if made with his conſent. R. 1 Ch. K. 228. 
[If money is deviſed to be laid out in land, to the uſe of B. in 
tail, remainder to C. in fee, and they agree in writing to divide 
the money, and B. dies without iſſue before it is divided, the 
agreement ſhall be decreed againſt C. in favour of B. 's executor. 
Carter v. Carier, P. 6 G. 2. C. T. T. 271.] | | 


So an agreement with huſband and wife to levy a fine, make 


a ſurrender, Cc. ſhall be decreed againſt the wife furviving. R. 
2 Ver. 61. „ | 8 b 
So, by an elder and younger brother, it ſhalf be decreed 
apainſt the younger, after the death of the elder brother. Deb. 
Winch. 45 5 . ; 5 
But an 8 tenant for life, or in tail, lord of a ma- 


[If tenant in tail, with or without remainder over, contracts 


for ſale, receives the purchaſe- money, and dies without fine or 


recovery, the agreement ſhall not be carried into execution 
againſt the iſſue in tail, or remainder claiming per formam doni; 


even though tenant in tail had been decreed to perform, 2 Voz Ten 


634.1] | £ | 
* But the reaſon of this caſe is that the iſſue 'or remainder-man 


claim nor from the tenant in tail, but from the origisal creator 
of the eſtate. * 2 | 


An agreement by a joint-tenant for his moiety, ſhall not be 


decreed againſt the ſurvivor, 1 Ver. 63. | 
Let, an agreement upon a marriage to make a ſettlement, after 
the iſſues of the marriage, upon other ſons of the father, ſhall 
be decreed againſt the covenantor, at the ſuit of the younger ſon, 
though not within the conſideration. 2 P. W. (594.) 
So a voluntary ſettlement ſhall be decreed againſt the heir. 
So a voluntary fettlement upon one daughter, ſhall be decreed 


- againſt the other daughter and co-heir, tho” the father by bis will 


deviſed the eſtate to them both. R. 1 Ch. R. 167. _ 
So an agreement by A. and B. upon the account of a pariſh, 
for pavement, or other work done for the benefit of the pariſh, 


where A. has the agreement in his cuſtody, ſhall be decreed | 


againft A. and F. and they muſt purſue their remedy againſt the 

other pariſhioners. R. Hard. 205. | | 

If A. and others undertake the draining of a level, and are al 

lowed a third part of the level, and thereupon agree to maintain 

the bav's of the whole; B. upon this agreement, ſball be _ 
= 


— 


ate, ſnall not be decreed againſt him in 


«Ü rt, bite 


ide Eq. Alx. 19. 


. given for the money provided, 


V 
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zyainſt . and the others, if they do not maintain them, akho- 
he is not party or privy: to the agreement. R. Hard. 169. 


$0, if chere be an agreement by eo if it is in part executed, (2 c. 3) 


as if the money, or the greateſt part of it is paid to the vendor. 


[An agreement is binding on 2 party who has not ſgned it, 


if he has done a particular thing thereon, as if he has paid part not. 


of purehaſe- money. Owen v. Davies, H. 1747. 1 Vezey 82.] 
So if a man exchanges land by parol, and one party enters 
upon the land, he ſhall be compelled to convey his land to the 
other. Vide Eg. Abr. 21. | 
So, a parol agreement executed by delivery of the poſſeſſion, 
was decreed againft a purchaſer with notice after conveyances to 
him executed. 1 Ver. 364. Eq. Abr. 21. © 
So, a parol agreement in conſideration of a marriage with the 
party's niece, where the huſband has made a ſettlement accord- 
ingly on his part. R. Ch. R. 465. . 5 
So, upon an agreement for the ſurrender of a term, where the 
leſſor accepts the key, he ſhall be bound to accept of the ſurren- 
der. R. 2 Ver. 113. | Ts 5 
So, if A. offers 1200/. for a purchaſe, which is accepted, and 


A. has poſſeſſion given, and a conveyance is directed, but after- 
wards A. would recede, he ſhall be decreed to proceed, if the 
title is good. K. 2 Ver. 455. 


IIf A. has paid part of the purchaſe- money for copyhold lands, 
and B. given him a note acknowledging the receipt in part, and 
promiſing to make good title, Ic. and brought his writings to 
A's counſel, who approved, and A. had done acts of ownerſhip, 
and made promiſes, &.; the court will compell A. to à ſpeci- 


fick performance. Borret v. Gomeſerra, in c. M. 1721. 


Bunb. 94. | 4 ; 

So, if an agreement is executed for the _ of a jointure, 
&. and afterwards, by parol agreement, part of the. portion is 
depoſited, for making a purchaſe of the jointure, and 100 l. per 
annum is purchaſed therewith, and afterwards mortgaged, there 
ſhall be a decree againſt the mortgagee- R. 2 Ver. 619. 

If there is an agreement in writing for taking a houſe at 32. 
owner to put it in repair, and afterwards parol agreement for 
40l. owner having rebuilt with tenant's conſent, and leſſee brings 
bill for ſpecific performance of the written agreement, parol evi- 
dence may be given of the new agreement to rebut the equity 
prayed. Legal v. Miller, T. 1751. 2 Vezey 299.] 55 

[If a man gives bond to his ſon's marriage to pay his wife and 
the ſurvivor 150 J. per annum, parol evidence may be given that 
the real agreement of all parties was for 100/. only. Pitcairne 
v. Ogbourne, T. 1751. 2 Verey 375.] £ | 

But a parol agreement was not decreed," when the money was 
not paid, tho? it was provided for the vendor; but ouly damages 
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So, where the draught of a conveyance was agreed to and or. 
dered to be ingroſſed, the agreement not being ſigned, nor any 
money paid, it was not decreed. ' 

The vendees ordering conveyances to be drawn, in purſu- 
ance of a parol agreement, and going ſeveral times to ſee the 
premiſſes, and a letter from the vendor mentioning the agree- 
mept but not the price, are not ſufficient evidence to have the 
agreement decreed ; but taking poſſeſſion, or ſuch other act, in 
purſuance of agreement, is. Clerk v. Wright, H. 1737. 1 4. 
kyns 12. | | | | 
5 (If a Ks makes an agreement with a tenant to deliver up 
part of his premiſſes, and to have a new leaſe of the reſt on cer- 
tain terms, and the tenant delivers the agreement to the ſteward 
to be entered in his lord's contract book, which is done, and the 
tenant delivers up the part of his premiſſes accordingly ; yet the 
lord is not bound by this agreement. Charlwood v. D. Bedford, 
H. 1738. 1 Auhns 497] © 1 | 

[If A. and B. agree, that if B. will ſurrender his copyhold to 
C. A. will ſecure him an annuity of 5/7. and A. ſurrenders his copy- 


hold to C. charged with the annuity, but B. refuſes to ſurrender | 


his, C. ſhall not be obliged to pay the annuity, and parol evi- 
dence may be admitted to rebut the equity ſet up by the bill, 
Walker v. Walker, M. 1740. 2 Atkyns g8.] | 

[But C. might bring his bill to compel B. to ſurrender. - /bid.] 

[If huſband gives bond to truſtees to ſecure 500 l. to his 
wife; if ſhe ſurvives, parol evidence cannot be admitted to ſhew 
it was intended in lieu of dower, Tinney v. Tinney, M. 1743. 
3 Athyns 8.] | 15 

[ if a bill is brought to carry into execution agreement for the 
leaſe of a houſe, defendant the leſſor ſhall be admitted to parol 


proof that plaintiff, who wrote the agreement, omitted to make 


the rent (which was reduced to 9/. inſtead of 141. the former 
rent) payable clear of all taxes, Jaynes v. Statham, M. 1746. 
3 Atkyns 388.) | | 

[If A. tenant in tail, to raiſe money to pay debts on his eſtate, 
propoſes to his brother B. tenant in tail in remainder, to join in 
mortgage and bond for 1000/7. which is done, and the money all 
paid to A.“ on a bill brought againſt B. to exonerate the ww 


eſtate of A.“ parol evidence ſhall not be admitted to prove that 


this debt ſhall be entirely on the eſtate of B. Semb. Rab:inſon 
v. Gee, 1749. 1 Vezey 251.] (a) _ 
[If a mother agrees to give her daughter a portion on mar- 


riage, Which is recited in articles to which ſhe is not a party, but 
ſers her name as witneſs, ſhe ſhall be decreed to pay. Welford . 


v. Beezeley, M. 19 C. 2. Wilſon 118.] | 


(4) The reſult of all the caſes relative to the admiſſion of parol evidence to 
prove agreements ſeems ta be this; that where a bill is brought to enforce a 
parol agreement, if nothing be done to take it out of the Natute of frauds, it 
mall not be decreed; but where a bill is brought for another purpoſe, evidence 
may be given on the part of the defendant, of a parol agreement, io rebut the 

equity of the plaintiff's bill, | | 80 
=» . , 


* 
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So, after 18 paſſed, and a fine levied of the land, and no 


claim within five years, a parol agreement was not decreed. 
So, where only 10s. was paid, or 20s. 1 Ch. R. 24t. 


| So, a leaſe by pare! only ſhall not be decreed againſt the heir. 


R. 2 Ca. Ch. 202. | | | 
[Where there is an agreement by parol, and part of it exe- 
cuted, equity will decree ſpecific execution of the whole; but 


where there is an agreement by writing executed, evidence can- 


not ſupply any defect in that agreement, which was intended to 
be part of that agreement, but not inſerted in it. Binflead v. 
Colman, in ſc. T. 1720. Bunb. 65.) But if the non · inſertion 
is charged to have been by fraud. .“ 8 | Z 


And by the „. 29 Car. 2, 3. All leaſes, eſtates, or intereſts of (2c. 4) 


345 


freehold, or for years, or any uncertain intereſt in or out of Since te 
lands, tenements, c. not put in writing, and ſigned by the par- Sr. 29 Cas. 
ties, or their agents, authorized in writing ſhall have no effect 2. 3. 


but as eſtates at will, except leaſes not exceeding 3 years, 


whereof the rent ſhall be two thirds of the true value. Vide poft, 


(3 Z. 2.) DES. | 3 
And no action ſhall be to charge a defendant, on any agree- 


ment on conſideration of marriage, or on any contract, or ſale 


of lands, Ec. or any intereſt concerning them, unleſs ſuch agree- 
ment, or ſome notice of it, be in writing ſigned by the party, or 
ſome authorized by him. | 


[Equity will not lay down any other rule of conſtruction of 


this ſtatute than law does. Hayward v. Hammond, M. 1738. 
1 Athyns 13.] | 


[To add to an agreement in writing, by admitting parol evi- | 


dence of what will affect land, is againſt the ſtatute, and againſt 
the rule of common law prior to it. Parteriche v. Pozolet, T. 
1742. 2 Athyns 383. ] | 


And therefore an agreement by parol ſhall not be decreed, tho? 


the plaintiff expends money in confidence of it. 1 Ver. 151. 
[So if A. agrees to ſell land to B. and writes to his agent to 
give him the title deeds, he having agreed to diſpoſe of it to him, 
and then 4. ſells it to C. who had notice of this tranſaction; yet 
this letter does not take it out of the ſtatute of frauds and per- 
juries, for the agreement does not appear in it. Seagood v. Weale, 


P. 7 G. Str. 426. 5 7 | 
So, when an agreement is in writing, and an additional agree- 


ment is afterwards made by parol, this ſhall not be helped. R. 


2. Ca. Ch. 142. 


If A. in treaty for a purchaſe deſiſts, upon an agreement by 


B. to permit him to have part of the land, tho* B. thereupon 


purchaſes. Cont. at the Rolls, but per Cowper acc. 2 Ver. 627. 
So, if there is a letter agreeing to give ſo much with a daugh- 


ter, and afterwards a different agreement is written, but not 


ſigned, it ſhall not be decreed. Semb. 2 Ver. 34. | 
Vet an agreement to aſſign a term and goods, and that it ſhould 
be put in writing, was decreed to be executed, it being part of the 
agreement that it ſhould be put in writing and part of the 
5 money 


| F : 
money being paid. R. upon a Plea of the n. 29 Car. 3. 
2 Ca. Ch, + TS. Adm. 1 Ver. 151. Eſpecially if the redu 
cing it into writing is prevented by fraud. By. Abr. 19. (a) : 
f a bond is given by a woman to J. to ſettle her eſtate on him 


in fee, after marriage; altho' the bond is made void by the mar- 
riage, it ſhall' be evidence of the agreement, which ſhall be de- F 
creed. 2 P. V. 244. | | | | 
| $0, an agreement to fell a houſe, Oe. ſigned: only by one; he 4 
ſhall be inforced to perform it, tho” it was not ſigned by the q 
othes. R. 2 Ca. Ch. 164. f : : | te 
So, if an agreement de by A. B. and C. to make a leaſe, and fr 
it is executed by A, it ſhall be decreed that B. and C. who were F 
the ſons of A. ſhall execute it, tho' the agreement was by parol; 
for it is out of the ſtatute. R. upon a Plea of the St. I Ver. h 
210. > 7 | le 
An agreement for a mortgage ſhall be decreed, tho? by pare, mi 
where it was executed by one party. g. Abr. 20. wh 
So if A. upon a treaty of marriage between his daughter and ſha 
B. writes by letter, that he will give 1500/7. in anſwer to a letter ne 
by C. and afterwards C. by another letter ſays, that he will go bu! 
no further inthe treaty, if A. will not give more, and 4. after- hn 
wards by parol declares that he will give 15008: he ſhall be de. 
creed ſo todo, tho? the firſt promiſe to C. ſeemed to be waived uſe 
by his anſwer.—R. 1 Ver. 111, 201. R. where there was ſuch part 
a letter, without more; and affirmed in parliament, 2 Ver. 322. pare 
Dab. Eq. Abr. 20. | 5 they 
Bet a letter, that he will give 30000. not ſhewn to the huf- ring 
band who accepts of 2000/. given by will, is not a ground for diſct 
more. 2 P. V. 15. | 5 | a0) 
So, if a joint leſſee agrees by parol to aſſign his part .of the 11 
leaſe, to his companion, and accepts of any thing to bind the yet a 
contract, the ſtatute is no plea. 1 Ver. 472, 3. 8 ecuti 
[So if there is a parol agreement for a leaſe for 21 years, and If 
leſſee enters and enjoys for ſeveral years, he ſhall not plead the anſw 
ſtatute. Bayl of Ayleford's Caſe, M. 1 G. 2. Str. 7853. Ca, 
if money is expended, in confidence of a parol agreement, | 
equity will relieve for the money. 1 Ver. 159. __ A 
So, if a leaſe by A. to B. is agreed by parol, and drawn and if an 
ingroſſect by the counſel of B. and afterwards executed by A. i 420, 
ſhall not be avoided by B. Semb. upon a Plea of the St. and the. was 
Pha woer-ruled. 1 Ver. 221, 2. ; the re 
| TA perſon ſubſcribing a deed as @ witneſs only, and knowing If 
the contents, is a ſigning within the ſtatute, if it is a comple# of Lon 
agreement reduced to a certainty, for where the ſubſtance bas not be 
been complied with, the forms of the ſtatute have not been in- denefi 
| If 
LHR © (a) Note; Lord Thurleo faid that where the medium of fraud was intel. ſidera 
. poſed to prevent the agreement being put in writing, and it was ſtated to be and tl 
part of the agreement that it ſhould be put in writing, he agreed that thus. | 
would take it out of the ſtatute ; but that the doctrine as laid down here gene- | 
rally was but à ſingle deciſion, and contradicted, though not expreſsly, Jet ail) 


by the current of opinions. © 2 Brown 565. : liſted 
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Ged on. Welford v. Beaſeley, P. 1747. 3 Athyns 503. 1 Je. 


20% 6.] Wilſon 118. 


So, if an agreement, upon à treaty of matriape, is drawn by | 


an attorney, but before the ſigning they part, yet the marriage is 


ſolemnized, with the privity of them all; it ſhall be decreed. 


R. 2 Fer. 200. | | 
Iso if the defendant before marriage promiſed verbally to ſet · 
tle the plaintiffs eſtate to her ſeparate uſe, and after marriage 
declares by letter, that he is ready to ſign the writings according 


to her defire ; he ſhall not be permitted to plead the ſtatute of 


frauds and perjuries. Viſcount Dowager Montacute v. Maxwell, 
M. 6 G. in canc. Str. 236. | | 

[If an agreement is made previous to marriage, that an eſtate 
ſhall be, after the mother's deceaſe, enjoyed by the wife for her 
ſeparate uſe during the coverture, and the deeds are drawn, li- 
mitting it to the huſband, and ſhe refuſes to execute till rectiſied, 
whereupon à note is given and ſigned by the huſband, that ſhe 
ſhall ſo enjoy; this note ſhall be looked on as part of the agree · 
ment and ſettlement, and the wife ſhall be relieved againſt the 
— or his aſſignees. Tyrrell v. Hope, P. 1743. 2 At- 
ns 558.1] 1 | 3 

1 bo agreement that 5001. ſhall be ſettled to the wife's 
uſe during coverture, and afterwards as ſhe ſhall appoint, but the 
parties are married before it is executed ; afterwards it is pre- 
pared, and alterations made in huſband's writing, who tells wife 
they are for her benefit, and ſuffers her to receive to her uſe du- 
ring coverture; the ſtatute of frauds cannot be pleaded to a 


diſcovery of ſuch agreement. Taylor v. Beech, T. 1749. 1 Ve- . 


20 297. * ä 5 : 
If ſigned by the plaintiff, but the defendant tears the articles, 
yet aſſents to the marriage, the defendant ſhall be decreed to ex- 


ecute. R. 2 Ver. 373. Eg. Abr. 20. 


If an agreement prayed to be performed be confeſſed by the 
anſwer, it ſhall be d creed, altho by parol. Eg. Abr. 19. Eg. 
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end part of 
g 2 Mod. Ca. 


And an agreement may be decreed, tho? it is not equal; 28, (2 0.5.) 


if a man agreed to aſſign a college leaſe, for an abatement of Decree, the? 


4201. (when the leaſe was purchaſed for 4320/. when the king not equal. 


was reſtored ; the agreement was decreed againſt the ſon, after 
the reſtoration. R. Ca. Ch. 42. = 

If A. agrees to pay 750l. per ann. for rent of water to the city 
of London, and it is not of the value of 3co/. per ann. he ſhall 
not be aided ; for a loſing bargain ſhall be decreed as well as & 
beneficial one. N. 2 Ver. 423. 3X 

If A. agrees to pay 40l. per ann. to B. an executor, in con- 
ſideration of the perſorfal eſtate of the teſtator transferred to him, 
and there is not {ficient for payment of debts, if there was na 


(a) Note; There ſeems yet to be much doubt on the ſubject of pleading the 
atute to parol agreements, and how far a confeſſion by anſwer will overs 
ole t plea. Vide this queſtion much agitated in 2 Brown Cb. Rep. 559 e. 2. 
| MY | milre· 


_ * 


=. emmwhonnty 


miſrepreſentation, it ſhall be decreed to be carried into execution. 
R. 1 f. 54. | BY tou | 
Where a nephew entitled to an eſtate on the death of an un- 
cle without iſſue agreed to give the defendant 6000“. on the 
death of the uncle before the nephew, without iſſue, in conſide- 
ration of 200l. annually during the joint lives of uncle and ne- 
phew, provided that if the uncle did not die without iſſue nor 
the nephew ſurvive the uncle, the defendant ſhould loſe the mo- 
ney z the annuity was regularly paid, and the nephew ſurvived 
the uncle who died without iſſue; a bill brought by the nephew 
to ſet this agreement aſide was diſmiſſed. 2 Brown 17.* | 


(2C.6.) So, an agreement founded upon miſtake, may be decreed; as, 
Tho found- if tenant in tail deviſes. freehold land to his youngeſt ſon, and 
2 = n copyhold to the eldeſt, and the youngeſt ſets up a recovery, 

' © whereupon it is agreed, that the youngeſt and eldeſt ſon ſhall en- 

joy their reſpective deviſes ; the agreement was. decreed againſt 
the eldeſt ſon, tho? no recovery was compleated. R. Ca. Ch. 85. 
So, marriage articles to make a ſettlement upon a ſon, for life, 
to his wife for jointure, then to the firſt, ſecond, and other ſons 
of the marriage, then to the right heirs of the ſon, ſhall be al- 
lowed, tho? the father inſiſts, that he was ſurprized, and intend- 
ed, upon default of iſſue male, to have limited a proviſion for the 
iſſue female of the marriage, and then to his ſecond ſon, ec. 
Fer. $20. 5 
[If the proper papers are before the parties and their counſel, 
when preparing an agreement, they ſhall be ſuppoſed to be ac- 
quainted with the conſequences at law: and after an agreement 
has ſettled all diſputes between parties, the court will not enter 
into a queſtion which might have been ſtarted had there been no 
ſuch agreement. Pullen v. Ready, M. 1743. 2 Athyns 587. 
[If a man deviſe an anuuity payable out of real eſtate, and the 
avnuity is paid for many (16) years, without any deduction, the 
court will preſume it was by mutual conſent, and will not decree 
* the annuitant to refund the land- tax, tho for the future he ſhall 
be ſubject to it. Nicholls v. Leeſon, M. 1747. 3 Athyns 573. 
The court will not relieve againſt a contract in writing, (as 
a policy of inſurance} unleſs there is expreſs proof of the miſtale 
of the intention of the parties. Henlle v. Royal-Exchange Af. 
rance, M. 1749. 3 Vezey 217.] | 


8 2 7. So an agreement ſhall be decreed, tho? it be for the ſettlement 
1 of a remainder, after an eſtate- tail. Cont. Ca. Ch. 244. 
on was re- So, if a woman agrees with the heir, who claims the inheri- 
mote. tance, that if ſhe dies without iſſue, ſhe will leave him the land, 
Vice bai, or 5ool. and afterwards marries and dies; the agreement 
54 ; * be decreed againſt the huſband. 1 Ver. 48. 0 3 
4 0. 7.) So if an agreement for a jointure, proviſion for children, &c- 
is voluntary, it ſhall be decreed. 1 Yer. 427, 8. 
But, where A. ſettles land, upon the marriage of B. his ſon 


for life, afterwards to his wife for life, afterwards to the heirs - | 
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the body of B. and covenants to make a ſettlement of other land 
to the ſame uſes ; and makes B. his executor, and dies, without 
making any other ſettlement :. B. levies a fine of. the lands ſettled, 
and gives 2000. to C. his ſon, upon condition, that he releaſes 
all demands to his executrix ; C. ſhall not be aided, in reſpect of 
the covenant of the other ſettlement made by A. becauſe by ſuch + 
ſettlement B. would have been tenant in tail, and might by fine, 


or recovery have barred C. 1 Ver. 480. | 


Y paw 027 Y - * 


218. 8.) But an Agreement ſhall not be decreed. 


But an agreement ſhall not be decreed, if there be not any (2C. 8.) 
conſideration for it. | 5 — 

Or, if the conſideration does not extend to the plaintiff: as, if 4. 00905 2 . 
upon the marriage of his ſon with B. covenants to ſettle lands, tion. | 
to the uſe of himſelf for life, then to the ſon for life, then to B. Yide poſt, 8 
for life, then to the firſt and other ſons of the marriage in tail, (2 T. $37 FN 
remainder to D. his couſin, c. After the death of the ſon n 
without iſſue, D. ſhall not compel the execution of the covenant, 
againſt the deviſee of 4. R. in Exch. 5 Geo. 2. inter Parry and 
Hughs, 2 P. V. 256. | 1 

[An agreement to ſettle boundaries mutually is a conſideration 
for the court to decree ſpecially. Penn v. Ld. Baltimore, P. 
1750. 1 Vezey 444.) ö 

If A. has a perſonal eſtate by will, which gives it, if A. dies 

without heirs male of his body to D. and afterwards A. upon 


- marriage agrees to purchaſe land to be ſettled ut ſupra, and be- 
0 fore the ſetilement is made A. dies without iſſue male, having 
5 three daughters ; Q. whether D. ſhall compel execution. Temp. 

| G. 2. 10. Vide infra. | | 
"2 [If tenant for life contract for ſale of lands, the agreement 
the ſhall not be decreed for the ſon becauſe the lien was not reci- 
bs procal. Armiger v. Clarke, T. 1722. Bunb. 111,] | 
all But, if the conſideration extends to him in the remainder, it 
33 ſhall be decreed ; as, if A. and his ſon, upon the marriage of the 
(as ſon, covenant to make a ſettlement, after the iſſue of the mar- 


riage, upon B. the ſecond ſon, it ſhall be decreed, if there was 
an eſtate in the eldeſt ſon ; for perhaps the ſettlement on B. was 
an inducement to A. to join. 2 P. V. 256, (594. 
So, if a teſtator had limited a perſonal eſtate to the ſon of 4. 
ont and after his death without heirs male of his body, to B. the ſeæ- 
cond ſon. 2 P. V. (600.) | 
[An agreement to pay money in conſideration of ſtifling a pro- 
= ſecution for felony ſhall not be decreed ; but for ſtifling a proſe- 


hall Cution for a fraud, it may. Johnſon v. Ogilly, P. 1734. 3 P. 
W. 277.) | „ 


Or, if it is apparently unreaſonable; a as marriage agreement, | 
by which the daughter would have more than the father, who was 1 - 9%) | 
; of in debt, and the mother and two other daughters would have left, renfonable. 


the where the huſband afterwards made his addreſſes to another wo- 
; | man 


\$50 


(2 C. 10.) 
Or void in 


0” 


_ decreed, altho” performed in part. R. 2 Ver. 186. 


wich the widow concerning the diſtribution of her father, an in- 


_ reſtraining ſtatutes have been careful of preſerving the ſame de- 


2 tenants, but muſt be left to their legal remedy of an aQtion at 
law for non-performance. 2 Athyns 44, 45.* 


.entry to a ſtranger. 


nor the profits. of the tap-houſe, for it tends to increaſe de- 
| bauchery. Mecthwold v. Walbank, H. 11750. 2 Veney 238. 


be decreed againſt the wife, after the death of her huſband. 


reaſon of an incumbrance, there ſhall be a ſettlament for a recom- 
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wan, and then, without reducing the agreement into writ 


ing, married this daughter, was not decreed. 2 Ca. Ch. 1). 
So, where 4. agreed to fell land to . for 15, oool. which 
was to be paid in money, or land to ſuch a value returned for it, 

and afterwards ſold, at an under - value, part to B. on pretence, 

that it was immaterial what value was expreſſed, and then 3. 
would have returned the refidue in land; the agreement was not 


So an agreement df a woman in conſideration of 1o/. to 
T1o0/. if ſhe married, ſhall be relieved for all but 10%, 
Ow. 34. BE 

So an agreement, for gol. and 20. per ann. for the lite of 
a father, to convey the party's remainder in tail, after the death 
of his father, of the value of 800. if he came into poſſeſſion, 
ſhall not be decreed. R. per Nottingham. Cont. per North, but 


acc. per Feffrys, 1 Ver. 167, 271. 
| 15 daughter left an infant, ſoon after coming of age, agrees 


teſtate's eſtate, and her huſband afterwards ratifies the agrae- 
ment, yet if it appears that it was conſiderably more valuable, 
and that daughter and huſband were both ignorant of it, the 
agreement ſhall be ſet aſide. Cocking v. Pratt, H. 1749. 
1 Vexey 400-] | RS 5 
If it becomes unreaſonable by matter ex pofto falo. Vidt 
poſt, (2 T. 13.) | 


*Deans and chapters, for fear of incurring the penalties of the 


ſeriptions in their leaſes ſince the ſtatutes, as before; and poſſibly 
at the time. of the old leaſes, there might be barns, or ancient 
buildings, which after ſuch a length of time, muſt have been long 
fince decayed and gone; and therefore where the ancient deſerip- 
tions are preſerved, they cannot have a decree in chancery for a 
ſpecific performance of covenants for repairs againſt the preſent 


So, if it is void by law ; as, if the agreement is to give te- 


This court will not carry into execution an agreement for 
aſſignment of the fees and profits of the office of keeping a bou ſe 
of correction, for it is contrary to the intent of 23 H. 6. c. 10 


So if there be an agreement by huſband and wiſe, it ſhall not 


2 Ca. Ch. 27. x | 
Yet, where an agreement cannot be performed ſpecifically, by 


pence out of the perſonal eſtate of the party. Ch, K. 406. 4 
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* $0, if an agreement be diſcharged, it ſhall not be afterwards (2 Ct. 


decreed. 


Charged af- 


Altho' an agreement in writing was diſcharged by parol cnly. terwards. 


R. 1 Ver. 240. | | „ 
So, if there be an agreement to pay ol. for a ſhare in the Zutc- 
fring company, which is afterwards prohibited. 2 P. W. 220. 


80, if it is obtained by practice 3 as; if H. refuſes to ſell had 4 * 
to J. and afterwards B. obtains an article for a ſale to D. at an — 2 


under - value; for articles executed in equity ought to be obtained 
without ſurprize, or circumvention. R. 1 Ver. 227. Eg. Abr. 18. 
Vide poſt, (2 T. 11.—3 M. 1.—4 L. 1.) „ | 

[If a man ſelling timber aſſerts upon his honour, that 4. and 
B. timber-merchants valded it at 3500/. and it appears they valued 
it at 2500/. the agreement ſhall not be decreed. Buxton v. Lifter, 
7. 1746. 3 Athyns 383.] | 8 
$0, if, upon a purchaſe by B. the agent of the vendor agrees, 

that he himſelf ſhall have one farm at ſuch a price, or 13000. 

Ch. K. 32, 3. we 
S8o, if a man upon his marriage with the daughter of B. makes 
an agreement, that he will give to his father privately ſo much of 
the portion; it ſhall be diſallowed in a court of equity. R. 
2 Ver. 765. Vide 1 P. V. 121, 496. 995 FD T7 

So, if the daughter promiſes B. that if he will give ſuch a 
portion as was required, ſhe will repay ſo much afterwards. Vidæ 
Eq. Abr. 88. 0 OP X 

So, if a father takes a bond of his ſon to pay him fo much 
after marriage; for it was extorted from him, by his awe of his 
father. 1 Sal. 158. Vid 1 P. W. 121. „ 

But if a father, and ſon of full age, come to an agreement to 
alter the limitations under a ſettlement, the court will not ſet it 
aſide, on pretence of being drawn in by the father's authority. 
Tendril v. Smith, M. 1740. 2 Athyns 85. ] 

So, if a man agrees to releaſe to the guardian of his wife, after 
marriage, for the peace of the family, all accounts for the meſne 
profits of an eſtate of the wife, it ſhall be diſallowed; for eyery 
thing, which a father or guardian inſiſts upon for his private gain, 
or any ſecurity for it, is extortion. R. per Cowper, 1 Sal. 158. 

II two executors and truſtees, one an attorney who drew the 
will, refuſe to prove, and ſay they will obitru& the ce/tui que truſt 
from adminiſtering, till he' executes a deed to allow them certain 
ſums above their legacies ; tho' this deed is ſettled by his counſel, 
the court will ſet it aſide as unduly obtained. Ayliffe v. Murray, 
M. 1740. 2 Athyns 58.] 1 | 
[An agreement ſhall not be ſet aſide becauſe one of the 
parties was drunk, unleſs ſome unfair advantage was taken; 
nor a reaſonable agreement to ſettle family diſputes, becauſe pa- 
ternal authority interpoſed. Cory v. Cory, T. 1747. 1 Vezey 19.] 


So, if an agreement is not made between proper parties: as an (2C. 1 * 


agreement with ceftuy que trufl of the ſurplus, without the truſtees, O 
FR G. ang 7 ufl rplus, | es. On 


ties. 


, 


| | Proper par- 


—_ ende rer. 


If the huſband of an executrix makes an agreement for the aſ- 
ſgonment of an annuity to creditors, but before aſſigument the 
executrix dies, the agreement ſhall not be decreed. 2 Ca. Ch, 17. 

So an agreement by three truſtees only, where four are in- 


truſted, ſhall not be decreed. R. 2 Ca. Ch. 202. : 
(2 C. 14.) Or, if the remedy upon the agreement is not reciprocal. D. , 
Ornot, Ca, Ch. 209. | | - 
mutual. So, if a bond is given, with a penalty, for the making of a ſer | 
i tlement of an eſtate to ſuch and ſuch uſes, a ſpecific performance 7 
1 ſhall not be decreed ; for he has relied upon the penalty. R. 
| ; Ca. Ch. 188. a N if 
| . 1g.) If an agreement is, upon payment of leſſer ſums at future days, 5 
| So failure to deliver up all ſecurities ; if payment is not preciſely made at 5 
| of one party the days limited there ſhall not be a decree for performance; D. | 
excuſes the C4, Ch. 110. K 1 Fer. 310. Ch. R. 23. Br 
8 8985 L But articles for the purchaſe of an eſtate ſhall be performed, * 
tho? the vendor did not produce his title deeds, and tender a con- 
veyance within the time limited by the articles. Gb/on v. Pater- per 
f fon, H. 1737. 1 Athyns 12.) | Ge 
1 If a deviſe is, that A. paying the arrears of an annuity, in three ww 
| years, ſhall have an abatement of 100/. and all intereſt ; if he will 
does not pay the arrears, within three years, he ſhall not have the [ 
- abatement. Ca. Ch. 52. 5 1 "Mes 
If an agreement is for the ſale of a ſhip, land, Cc. and poſ- ** 
ſeſſion delivered, and a bond given for the money; if the vendor To 
» "afterwards refuſes a conveyance upon demand, the vendee ſhall fee, 
have his bond delivered up. 2 Ca. Ch. 5. Vide poſt, (4 D. 18.) 1. H 
If an agreement is by articles for the aſſignment of a term, and (I 
afterwards, upon a debate concerning the accruing rent, counſc| 4 is 
- propoſe to procure another purchaſer within 14 days, and he by w 
makes an Ms to B. on the laſt day of the 14 ; there ſhall Gems 
not be a decree againſt B. for an aſſignment to A. purſuant to the _ 
agreement, tho? B. had notice. R. Ca. Ch. 122. h ( 
oy an agreement is made for purchaſe of timber, and that ar- tied ; 
ticles ſhall be drawn with uſual covenants, and the ſeller refuſes to the ei 
inſert ſuch covenants (as to indemnify the purchaſer againlt 2 Tears: 
ſtranger, on whoſe land the trees and ** would pto- (If 
bably fall) it ſhall not be ſent to a maſter. to ſee proper covenants tain, 
in the caſe of land) but the agreement ſhall not be decreed debt f 
Buxton v. Lifter, T. 1746. 3 Athyns 383.] 155 : [Sp 
(C. 16.) Specific Performance in the diſcretion of the Count 4 
| 1 Pe 
And in all caſes, it ſhall be in the diſcretion of the coun, if the 
whether performance in ſpecie ſhall be decreed or not. D. Ca: ing rel 
Ch. at. ; | | | : x [Pe 
And thereſore, where an agreement is ſuſpicious, the court in rem, 
will not decree it nor direct that it ſhall be ſurrendered, or can- [If 
celled. 2 Per. 632. FE lf proviſe 


Vo 
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Ik an agreement is not certain,} fair, and juſt, in all parts, this 
court will not decree ſpecific performance. Buxton v. Lifter, T. 


1746. 3 Athyns 383.] OE 
165 articles for Fe of an eſtate are obtained ſuſpiciouſly 


(as of a man Whoſe ſpeech is loſt, and underſtanding impaired by 
the palſy) tho? the court will not ſet them aſide, yet it will not 
aid in carrying Them into execution; if the vendee will give them 
up, he ſhall be allowed for laſting 1 but not if he 
proceeds at law and fails. Savage v. Taylor, H. 10 G. 2. C. 7. 
F. 23411 6 „ 5 
The court will not decree a partial performance of articles; 
if any part is very unreaſonable they diſmiſs the bill: but in caſe 
of miſtake or fraud, they go on other ground, ſtriking out the miſ- 
take, or ſetting a ſide the fraud, and Io relieving againſt the ſettle- 
ment itſelf. Goring v. Maſb, M. 1744. 3 Athyns 180.] 
III a bill is brought for ſpecific performance, if. the act is im- 
poſſigle, the court gives no relief, but leaves the party to his re- 
medy at law. Green v. Smith, M. 1738. 1 Atkyns 572. 
IIa general, this court will not entertain a bill for a ſpecific 
performance of articles for chattels not affecting the realty, or 
for merchandiſe; but where the agreement is not final, but to be 
made complete by ſubſequent acts, a bill to carry it into execution 
will be allowed. Burton v. Lifter, T. 1746. 3 Athyns 383.] 


[If an uncle articles with his nephew A. for ſale of a copyhold, 


for an inadequate conſideration, and 4. agrees with C. for ſale of 
it for an inadequate conſideration, and uncle ſurrenders to A. and 
his wife, and the heirs of their bodies, and remainder to 4. in 
fee, the court will not decree ſpecific performance. Underwood 
v. Hithcox, T. 1749. 1 Vezey 279.] 38 

[If 4. undertakes to make out the title of B. to an eſtate, and 
is to have part of the lands, tho' the agreement is artfully drawn 
by way of wager of a ſum of money, and the land made only a 
ſecurity for it, yet the court will not decree a ſpecific performance. 
Paxwell v. Knowler, M. 1741. 2 Athms 224. IO | 

[Burt if B. afterwards by will directs the agreement to be car- 
ried into execution, the court will decree the ſhare to 4, from 
the time B.”s poſſeſſion was quieted by injunction, without ar- 
rears of rent. Bid. | . 

If there is an agreement to pay a compounded ſum at a day cer- 
tain, and it is not paid, the court will not relieve, but the whole 
debt ſnall be paid. Leigh v. Barry, M. 1747. 3 Athyns 583.] 

[Specific performance may be decreed againſt one become 4 
lunatick ſince the agreement, if the legal eſtate is in truſtees. 
Owen v. Davies, H. 1747. 1 Vezey 82.) _ 
| [Performance ſhall be decreed tho? the time is lapſed, eſpecially 
if the non-performance has not ariel by default of the party ſeek- 
ing relief. Penn v. Ld. Baltimore, P. 1750. 1 Very 444.] 
n [Performance may be decreed, tho* the court cannot inforce it 
in rem, but only in perſonam. Ibid.] | | 

(If A. and B. execute articles for purchaſe of an eſtate, with 
proviſo, that if either ſide break the agreement he ſhall pay 100!/. 

Ver, II, | =: | and 
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and B. being offered two years. parchaſe by another, accepts it; 

the court will decree a ſpecific performance. Howard v. Hophins, 

7. 1742. 2 Alkyns 371+] | | | 
[The rule is different as againſt purchafers, and between re. 


_ htions, in which laſt the court conſiders whether it will be at. 


tended with hardſhips or not, or whether a ſaperior or inferior 


equity ariſes on the part of the perſon applying for a fpecific per- 


formance. Goring v. Naſh, M. 1744. 3 Atkyns 180.) _ 
[The court will decree ſpecific performance of marriage ani. 
cles, even as to collaterals. Ibid.) | 
{If on marriage of a daughter intitled to 5ooY. on her father's 
death, and to real eſtate from her mother, it is decreed the fa- 
ther ſhall give her the 500. in preſent, and the real eftate be 
fertied to her and her iſſue, then to her ſiſter and iſſue, then to the | 
father and his heirs ; the right heir of the father ſhall have a ſpe- 
cific performance. Stephens v. Trueman, H. 1747. 1 Very 73. 
[On a covenant to build, the leſſors are intitled to come into 
this court for a ſpecific performance; but not on a covenant to 
repair. City of London v. Naſb, P. 1747. 3 Athyns 513. 1 
Vezey 12.] | 
[On a covenant to rebuild, rebuilding ſome houſes, and repair- 
ing others, or pulling down fore and back front and rebuilding, is 
_ a performance of the covenant, for the whole muſt be rebuilt. 
This] * | 
[If the leſſor has ſeen the repairs going on for ſome time, 
without making an objection to it, he comes too late afterwards 
for ſpecific ws eas and the court will only give relief by an 
iſſue to try the damages. hid.) „ „ 
If there is a contract for South-Sea Stock, and the defendantby 


8 4 . ; . . 
his anſwer offers to pay the difference, the court will not decree 


a ſpecific performance. Cont. per Maſter of the Rolls, but acc. fer 
Parker upon an Appeal. 1 P. W. 570. in 

{On a contract for a ſtock, with a depoſit forfeitable on non- 
performance, no more than the depoſit ſhall be recovered. Shen. 
ton v. Jordan, 1733. Bunb. 132. | 

But if he demurs, or plead the ſtatute of frauds, that it wa 
above 10/. it will be over-ruled. 2 P. W. zoß. 

So, if there is an agreement for a copyhold with tenant for 
life, and part of the money is paid, but before the reſidue 1s 
paid, the tenant for life dies, his executor ſhall return the mone) 
received, altho* delay of the performance was by the default of 
the plaintiff. R. 1 Ver. 472. a ä 

If there is an agreement for a purchaſe, and part of the mone 
is paid, and tken an. order by conſent is made, that the reſidue ©: 
money ſhall be paid on ſuch a day, or that the money paid 
loſt, and the articles cancelled : if the money is not paid at hs 
day, the court will enlarge the time; for the order was onlyfor 
ſecurity of the payment. 2 P.W.66. | 


(2 C 
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(2 C. 17.) In what Manner an Agreement ſhall be decreed to be 
: executed, RY 


An agreement ſhall be decreed according to equitable conſtruc- 
tion, in purſuance of the intent of the parties, and not according 
to the words : as, if by marriage articles, the father covenants, 
upon payment of the portion to him, upon the marriage of his, 
ſon, that he will ſettle a jointure upon the wife and her iſſue, and 
the wife dies without iſſue ; the father, having the portion, ought 
to make a proportionable ſettlement on his ſon. Semb. 1 Ver. 
199. 
9210 caſe of a bill for ſpecific performance againſt the vendor, 
the vendee or his heir being in poſſeſſion (the agteement having 
been made by the tenant for life with the reverſioner,) and an ac 
count of the purchaſer's perſonal eſtate becoming are an 
early day ſhall be appointed for the payment of the purchaſe mo- 
ney, and on failure the bill, guoad hoc, to be diſmiſſed. 1 Brown 
Ch. Rep. 396.* | = ST: | 

(If a rector agrees with a pariſhioner for a certain ſum, payable 
yearly at Michaelmas, and dies before it ; his executor ſhall have 
a proportion of the ſum to the time of his death. Anon. M. 1730. 
Bunb. 294.] | | | | 

(If a man by articles previous to his marriage, agrees to ſettle 
lands in S. to himſelf and wife for life, and the life of ſurvivor, 
remainder to the heirs of their two bodies begotten, with remain- 
ders over, and afterwards makes a ſettlement of theſe lands in the 
ſame words, and has iſſue a ſon and two daughters, and on the ſon's 
marriage ſettles other lands on him in the uſual manner, and 
after the ſon's death levies a fine of the lands in S. to the uſe of 
himſelf in fee, and afterwards deviſes theſe lands to his daughters, 
and all his other lands to truſtees for his ſon's ſon for life, with 
uſual remainders; the grandſon is not bound by the deed, which 
tho” in the ſame words is of different import to the articles; but 
he muſt make his election, and if he chuſes the lands which ought 
to have been ſettled, his aunts, (the daughters) ſhall be repriſed 
out of the lands deviſed to him, Streagfield v. Streatfield, H. 9 
G. 2. CT, $2967 „„ 2 

(If by ſettlement before marriage ſecurities are aſſigned to a 
truſtee, to be laid out in purchaſe of freehold to be ſettled to the 
firſt ſon in tail male, remainder to ſecond and other ſons, re- 


mainder to daughters in tail, and the father and mother die before 
the money is inveſted in freehold, leaving ſeveral ſons and daugh- 
ters; the court will order-the money to be laid out in land, and 


ſettled accordingly, in order to give the remainder-men their 
chance, unleſs they conſent in court, and then it will order the 
money 10 be paid to the eldeſt ſon. Collet v. Cillet, B. 1749. 1 
Athyns 11. . : 
If a man under articles to purchaſe and ſertle, purchaſes but 
does not ſettle, they ſhall be decreed to be ſettled accordingly to 
make good the articles; if freehold, not if copyhold. Mor- 
wood v. Univerſity College, T. 1750. 1 Vezey 534-] | 
4 Aaz 5 | [If 
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f A. in marriage articles recites he is to be entitled to all B. 
his wife's perſonal eſtate; therefore, for further proviſion, cove. 
nants, that for any ſum to come to her afterwards, he will make 
further ſettlement in proportion of 100. for 1000/7. and if no 
iſſue, then B. to be paid back half ſuch ſums as A. ſhould receive 
or become intitled to in her right ; and they bring a bill for her 


ſhare of her grandfather's eſtate, obtain a decree, and A. is of. 


fered 400/. by the perſon in whoſe hands it is, but refuſes to ac- 
it, and does not act under the decree, and dies without 


cept 
ilfe; B. is intitled to 401. per annum, and half of the 400. 


Prime v. Stebbing, T. 1752. 2 Vezey 409.] | 
If there be an agreement for a leaſe of lands in the county of 


V. where the leflor uſually repairs, at 3o/. per ann. without ſay- 
ing, who ſhall repair, if it appears that the land is of greater va- 
- Jue, it ſhall be decreed, that the leſſee ſhall take a leaſe, and do 


the repairs, and pay 30l. per ann. without deduction, except for 
taxes by parliament. K. 2 Ver. 231. . 

[If on application to the court of aldermen for Jicence for 4, 
to marry a city orphan, they require him to take up his freedom, 
and the marriage takes effect, but he dies without taking up his 
freedom; the court will direct his eftate to be diftributed accord- 
ing to the cuſtom, altho' there was another compleat agreement 


| between A. and his father, and the orphan and her relations, pre- 


vious to the marriage, in which the freedom 1s not mentioned, 
Frederick v. Frederick, T. 7 G. Str. 455.} | 

(If A. tenant for life lets a building - leaſe to B. for 61 years, by 
virtue of an act of parliament, with liberty to B. to quit after 20 
years, on notice; but the covenants uſual in building-leafes are 
not inſerted, and B. is expreſsly exempted from rebuilding in 
caſe of fire ; B. aſſigns to C. who builds, and pays rent to 4. till 
he dies, and then to D. his fon and firſt remainder man in tail, 
who accepts it during fix years, and then ejeAs for want of the 
uſual covenants : this court will order new leaſe with the uſval 
covenants, and decree quiet poſſeſſion to C. Stiles v. Couper, Il 
1748. 3 Athyns 692.] 1 

Contracts for merchandiſe are to be coaſtrued according to 
the uſage of trade. Paker v. Paine, P. 1750. 1Pezey 456.) 
So, if by marriage articles, it is covenanted that A. will ſettle 
an eſtate, and by the ſettlement ſhall covenant, that it is free 
from incumbrances ; if a known incumbrance is upon the eſtate, 
equity will not inforce a diſcharge of it, or a collateral fecurity to 
be given againſt it, before the parties are thereby actually prey 
diced; for by the deed the parties ſeemed to be content 
their covenant. Ey. R. 6. 3 | 

So, if the covenant is, that the party ſhall covenant that J. 
ſhall enjoy free from incumbrance. Eg. R. 8. 951 

Otherwiſe if the incumbrance was concealed from the parties, 
and afterwards diſcovered ; for that is a fraud. Eq. R. 7. 

80, where an agreement was made for the purchaſe of marſh 


land for 10c/. the annual value being repreſented to be gol. and 


no notice was taken of a neceſſary repair of a wall to protect the 


eſtate from the Thames, which would be an expence of 50 H 


annum 


erg will deere the performance, F. Fg. R. 152. 
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| annum, the concealment of this circumſtance will prevent a de- 
cree for a ſpecific performance. 1 Brown Ch. Rep. 440.* 

[Houſes purchaſed in London are not a ſatisfaction of a cove- 
nant in marriage articles; tho”. farm-hoaſes, Ec. which go along 
with the eſtate, may. Fennel v. Hallet, P. 1751. 2 Vezey 276.] 

(If 4. covenants that 100. South-Sea annuities, and a note 
from C. ſhall be paid to B. if he ſurvives, and A. aliens part of 
theſe ſums, he ſhall give ſecurity that the ſums ſhall be forth- 
coming. Flight v. Cook, T. 1755. 2 Vezey 619.] | 

[If an agreement to let plaintiff into a trade is decreed to be 

rformed, the court will not decree an account of the profits 
from the time he ought to have been let in, though he might hay 
had damages for it at law. Anon. T. 1755. 2 Vexey.] | 

[Articles of agreement may be rectified by the minutes. Baker 
v. Paine, P. 1750. 1 Vezey 45 6. „„ 


(2 D.) Alimony. 
| (2 D. 1.) When it ſhall be decreed. 


PHANCERY will compel the huſband to give alimony to his Vide Eg. 
wife, 1 Ch, K. 44, 164. Dub. Eq. R. 1. Adms cont. Eq. Abr. 67. 
K. 153. i | 
SO decrees were introduced in the time of the rebellion, and 
confirmed by the ſtat. 12 Car. 2. 12. /. 1. for confirmation of 
judicial proceedings. R. 1 Ch. R. 187, 224. 2 Sho. 282. | 
If the wiſe is ſeparated by the cruelty of the huſband, and af- 
terwards 6000. part of her portion, is prayed to be veſted in 
lands, to be ſettled purſuant to articles, upon the huſband for 
life, £c. the court will direct, that they ſhall be ſettled for the 
ſeparate uſe of the wife, until cohabitation. R. 2 Yer. 493, 
(If A. marries B. with a good fortune, and previouſly draws 
and gives her a bond to ſecure 1700!/, if ſhe On B. be- 
haves indecently, A. uſes her cruelly, B. leaves him, A. breaks 
open her cabinet and takes the bond, B. brings bill for ſeparate 
maintenance, A. after anſwer leaves the kingdom; the court will 
order what remains of the wife's fortune to be placed out in a 
truſtee's name, the intereſt to be paid during the joint lives to 
the wife for her maintenance, till A. returns aud maintains her, 
and 1700. to be ſecured for her if ſhe ſurvives. Wathyns v. 
Watkyns, M. 1740. 2 Atkyns 96.] | 
So, an additional portion, which accrues to the wife after ſe - 
paration, K. 2 Ver. 671. 5 N | | 
So, the intereſt of a bond for part of the portion where the 
huſband is extravagant. R. 2 Ver. 752. ns 
So, if the huſband has a truſt-eſtate which remains under the 
direction of chancery, the court will deeree alimony to the wife, 
after a divorce propter ſevitiam. R. 4 An. Eq. R. 1. | 
So, if there is an agreement for a ſeparate maintenance, chan- 


* 


[on 


358 


CHANCERY. 


[On a bill to eſtabliſh an agreement for ſeparate maintenance; 
when the wife has ſworn the peace, and the huſband by his an- 
ſwer ſays he is deſirous of cohabiting, the court will on motion 
order him to pay a groſs ſum for the time they have been ſeparate 
till the anſwer came in; and this, abſtracted from the decree that 
may be made. Head v. Head, H. 1745. 3 Athyns 295] 

(If the huſband ſays, by letter to the wife's . « I will al. 
ce low ſo much while we continue ſeparate,” and the huſband, 
under pretence of inſanity, has endeavoured to ſhut her up in a 
madhouſe, and ſhe has thereupon obtained a ſupplicavit, and the 


| huſband ſtill ſays he thinks her mad, and, if ſhe returns, ſhall 


treat her as ſuch, but ſtill offers to receive her; the court will 
order the arrears to be paid ; if ſhe returns in a month, the main- 
tenance to ceaſe ; if ſhe returns, and he does not receive and 
treat her as a wife, the maintenance to continue. Head v. Head, 
T. 1747. 3 Athyns 547. 1Vezey 17.] Ne. | 
So an agreement for pin- money ſhall be decreed to be perform- 
ed. | | | 
And if the huſband dies, the pin- money being in arrear for a 
year and three quarters, the arrears ſhall be decreed to the wife. 
R. Eq. Abr. 140. Vide Eg. Ar. 66, | | 


(2 D. 2.) When not. 


But alimony ſhall not be decreed, except where there is a ſe- 
paration, Ca. Ch. 251. Mo. 874. 
And if alimony is decreed, it may be ſuſpended, if the huſ- 
band by a new bill offers cohabitation. Ca. Ch. 251. Eg. Ca. 


* 2d Part of 6. Eg. Abr. 67. 


2 Med. Ca. 


But ſuch offer ſhall not diſcharge the arrears of the alimony. 
R. Ca. Ch. 251. 5 | 

So, if the huſband by his anſwer offers cohabitation, the wife 
ſhall not be aided'in a ſettlement for alimony, beyond what the 
law will aid her. 1 Ver. 53. 

Yet, if by practice the tenants ſurrender to avoid a remedy by 
law, the court will give relief, ſo far, as to put her in fatu quo, Cc. 
1 Ver. 53. . | | "Df 

So, 5 there is an agreement that the huſband and wife ſhall ſe- 


parate, and the huſband gives ſecurity to repay the portion to the 


father of his wife, being diſcharged from the maintenance, and 
debts of his wife, and their children, the huſband ſhall not be re- 
lieved againſt that ſecurity, upon an offer of cohabitation and 
payment of the maintenance *till that time. R. 2 Ver. 386. 
Tne court cannot make a decree eſtabliſhing a perpetual ſe- 
paration between huſband and wife, or to compel him to pay her 
a ſeparate maintenance, unleſs upon an agreement between them, 


and then unwillingly. Head v. Head, T. 1747. 3 Athyns 547. 


1 Fanep 9] ©; Rin | 
{In caſe of elopement and adultery, the court will not grant ſe- 
parate maintenance; but the proof muſt be full. J/atkyns v. Wat 

Suns, M. 1740. 2 Athyns 96.] WER SE 
5 [De- 


1. 79. 
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| P | i j 7. "op 5 | is ; \ 
oſitions to prove criminal converſation cannot be read, un- 


Jeſs it is charged in the anſwer ; but it is not neceſſary it ſhould 
be in groſs terms. Ibid.] | | 


(2D. 4.) When in the Eccleſiaſtical Court, 


The ecclefiaſtical court is the more proper court to decree ali- 


mony. Litt. 78. 


And therefore, where an application was made for it to the 


- judges of aſſiſe, they recommended it to the biſhop. Lit. 78. 
And if the biſhop orders alimony, which is confirmed by the 


court of the marches in Wales, the confirmation is void. Semb. 


(2 E.) Apportionment, 
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F rent be reſerved upon a leaſe, it may be apportioned in equity, What ſhall 
when it ſhall not by /2wv as, if common is recovered out of be an ap- 


part of the land demiſed, tho? the land itſelf is not evicted, yet fe 


the rent ſhall be apportioned, if after the recovery the rent re- law, wide 


ſerved is too great. Semb. Ca. Ch. 31. Vide poſt, (4 N. 5.) 


So, if a parſon, incumbent of a rectory, and the grantee of (. 


the next avoidance, join in a leaſe of tithes, the rent to be paid 


at Ka/ter and Martinmas, and the parſon dies before Martinmas, 


the leſſee having collected the greateſt part of the zithes, equity 


will apportion how much rent ſhall be paid to the executor of the 


parſon, and how much to the grantee. Semb. 2 Ver. 204. | 
If monies are ſecured by mortgage to be veſted in land for him 


and his heirs, and the intereſt, payable at Lady-Day and Michael. 
mas, to be paid to the perſon intitled to the land; if the mort- 


gagee dies before Michaelmas, though the rent due at Michaelmas 

would have been all paid to the heir, the intereſt ſhall be appor- 

tioned between him and the executor. 2 P. W. 176. | 
But if money ſettled to be laid out in land, and ill then to be 


velted in South Sea annuities, the proſits to go as the rent of the 


land would, and the perſon who would be tenant for life dies in 


the middle of a quarter; there ſhall be no apportionment of the 


dividend. Wilſon v. Harman, T. 1755. 2 Vezey 672.] 
*Becauſe by act of parliament the dividends on thele annuities 


xe made payable on certain days.“ i 


| If a portion is bequeathed to a daughter at the age of 18, or 


marriage, and a maintenance of 8ol. per ann. in the interim, by 
half-yearly payments at Lady-Day and Michaelmas, and ſhe arrives 
at the age of 18 on the 16th of Auguſt; her maintenance ſhall 
be apportioned and paid up to the 16th of Auguſt. R. 2 P. V. 
501. 5 

But if a man ſettles a rent · charge for the jointure of his wife. 
and afterwards deviſes part of the land to her, without ſaying, 
that it ſhall be in lieu of any part of the rent; the rent ſhall not 


be apportioned. R. 1 Fer. 347. 5 


Suſpenſion, 


o 
» 
* 
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Ika man deviſes 10 4 in tall, remaipder to B. anf if the eſtate 
comes to F. he ſhall pay 1001. to his daughters; if A. ſuffers a 
recovery of a moiety, and then dies without iſſue, whereby the 


other moiety comes to B. he ſhall pay the whole 10001. and it 
ſhall not be apportioned ; for the daughters claim paramount to 


A. who ſuffered the recovery. 2 Fer. 360. 


If there be tenant in tail in poſſeſſion, and tenant in tail in 
remainder, and tenant in tail die before the day when the rent 
becomes due, rents paid to receivers, by tenants by demiſe de. 
terminable on the deceaſe of tenant in tail without iſſue, ſhall be 
apportioned between the repreſentative and remainder man. 2 
Brown Ch. Rep. 659.* | | 


When there ſhall be an extinguiſhment. Fide poſt, (A. N. 6, 
„ 
(2 F.) Appointment. 
(2 F. 1.) What ſufficient to charge Land. | 
NV fignificatiqn of an intent, to make a charge upon land 
A is ſufficient to ſubject the fame land to other equitable 
charges: as, if a man deviſes that his wife ſhall have land in B. 
to the value of the portions charged upon her joipture, if ſhe 
leaſes ; if ſhe refuſes, c. the portions ſhall be charged on the 
and in B. R. 2 Vent. 363. 2 85 WE 
[If a wife hus a power, in caſe ſhe ſurvives her huſband, and 
has no younger children, to diſpoſe of 4000/. charged on real 


eſtate, by writing executed before three witneſſes, ani before her 


ſecond marriage appoints, before two witneſſes only, 20000. to 
the uſe of her intended huſband ; the court will ſupply this de- 
fe, as it is for „ e e and only the execution of 
a truſt. Sergiſon v. Sealey, M. 1742. 2 At 12.] ide 
1 Brown Ch. Rep. 363.“ 5 2 0 * 8 TH 
{Bur if the appointment is by will, before twa witneſſes only, 
as it is voluntary and without valuable confideration, it is void, 
and the money links into the real eſtate, 7þid.} 1 
Where there is a power to appoint a real or perſonal eſtate, 
by deed or will, and the appointment is made by will not attefted 
ſo as to paſs real eſtate, yer the appointment ſhall be good as to 


dhe perſonalty. 1 Brown Ch. Rep. 147.* 


If a man ſettles land for the jointure of his wife, and agrees 
that ſhe ſhall have the land, till his heir pays 1001. to her exe · 


cutor, adminiſtrators, or aſſigns ; if ſhe by will in the life-time 
of her huſband, gives the 100“. to A. it ſhall be a good appoint - 
SE 5 | | 


If a man upon his marriage ſettles land to the uſe of himſelf 
for life, and afterwards to his wife for life, remainder to the heirs 
of his body by his wife, remainder to his own right heirs ; pro. 
viſo, that if there is no iſſue of their bodies, B. the feoffee ſhall 
convey as the ſurvivor ſhall appoint ; this operates as a proviſo to 


_ revoke, and limit new uſes ; and g. ſhall convey as. the wife ſur- 


viving appoints, tho? the huſband by his will bad deviſed the land 
to other uſes. K. 2 Ver. 376. i i 
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Is! there is a deviſe to truſtees to convey to an infant and his 

Iſt, 2d and other ſons in tail, and if he dies without iſſue, that 
B, ſhall have the eſtate for life, and afterwards 4. ſhall have it to 
him and his heirs, but if 4: dies before the eſtate devolyes to 
him, it ſhall be conveyed to his heir, if 4. deviſes it by his will 
it ſhall be a good appointment, and the deviſee ſhall have it. Per 
Kinp, C. Temp. Gev. 2. 8. | 


[If feme-covert, having-power to receive profits of an eſte to 


her ſeparate uſe,” brings bill jointly with her huſband for account, 
and ſabmits they ſhall be applied to pay his debts, and it is de- 
creed accordingly, it is a good appointment. Alen v. Paprvorth, 
M. 1748. 1 Very 163. e 


(2 F. 2.) What Appointment to the Perſon is ſufficient. 
So, if a man bequeaths the goods of ſuch a hoſe to 4. for 


life, and afterwards to the heir of B. and by the ſame will in 


another part mentions the perſon, who was the heir; the exgcu- 
tor of ſuth heir, if he dies before A. ſhall rake, and not he who 
was heir at his death. R. 1 Ver. 35. 

If a term is aſſigned to A. for lie and afterwards to his iſſue, 
the term ſhall not all he in A. for by the appointment to the iſſue, 
all the iſſues take by purchaſe, 2 Ver. 24. | | 

So if a term, upon marriage, is aſſigned in truſt for the huſ- 
band for 99 years, if he live ſo long, and afterwards to the 


— 


htirs of he body of the huſband by his wife ; the huſband: dk 


not take the whole term, but it ſttall be an appointment to the 
iſſues of the huſband and wife. R. 2 Ver. 23. 


So if upon a marriage, a term is affigned to the huſband for 


life, then to the wife for life, and afterwards to the heirs of the 
body of the wife by her huſband, the words heirs of the body of 
the wife are an appointment to the iſſues of the marriage, who 
ſhall take, and the eſtate does nat veſt in the wife. Cont. per 
lord cn Po but tht detree was reverſed by the lordi com- 
miſſioners, and the reverſal affirmed in parliament. 2 Ver. 43, 196. 


K. 2 Ver. 362.—Otherwiſe, if it had been to the heirs of the 


body of the huſband and wife. R. cont. per maſter of the rolls, 
but upon appeal R. acc. 2 Per. 668. | 
ut a limitation of the truſt of a term for years to the heir of 


the termor, after a limitation to one not in eſe, does not amount 


to an appointment of the truſt to the heir ; but it reverts to him 
who made the truſt. Ca. Ch. 8, 1 | | 
If a woman, before her marriage with A. covenants to ftand 
ſeiſed, to the uſe of herſelf in tail and afterwards to ſuch vfey 
as ſhe ſhall appoint, and for default of fuch appointment, to B. 
her couſin ; and by her will ſhe appoints the eſtate to A. and his 
| heirs ; this being a void uſe in law, ſhall not be decreed, as an 
appointment in equity. R. 2 Yer. 8, But a qu. is there made. 
(If 4. ſuffers a recovery, and declares it ſhalt enure to the uſe 


of himſelf, his heirs and aſſigns, and to ſuch uſes, Ee. as he by 


will ſhall appoint, and by will he appoints to the uſe of B. * 
8 is 


CHANCERY. 


this is good, and not a uſe upon a uſe; for and ſhall be conſtrued 
or. Dobbins v. Bowman, M. 1746. 3 Aihns 408.] 


(2 F. 3.) When it ſhall be defeated. 


if 4 father having power to appoint 3ooo. among his younger 


children, appoints 2900. to one, ſubject to certain deviſes in his 


will; it is a void appointment, for he cannot annex a condition. 


Pawlhet v. Pawlet, T. 21 & 22 G. 2. 1 Will. 224. 


If there is an appointment, it may be defeated by matter ex poſt 


fado: As if truſtees have a power to diſtribute 4000/. amongſt 
younger children, in ſuch proportion as A. ſhall appoint ; A. ap- 
points 2000. to the ſecond ſon, and afterwards the eſtate comes 
to him by the limitations of the ſettlement ; tho? the appointment 
was good, when made, yet it is defeated by the deſcent of the 


eſtate ; for the ſecond ſon had a defeaſible capacity, and took ſub 
modo, viz. as a younger child, but by the deſcent of the eſtate, he 


became eldeſt fon, within the intent of the ſettlement. Fer Lord 
| Keeher Cowper, H. 4 Ann. in Sir Thomas Dolman's Caſe, 2 Ver. 
528, id. 1 Brown, Ch. Rep. 77.“ „ 
So if no appointment is made, the court will make an appoint- 
ment. | | | 
And if diſtribution is to be made to the children of B. after the 
death of . in ſuch manner as A. appoints, Who dies without 
making any appointment, and ſome of the children of B. are 
dead leaving iſſue ; the court will direct a diſtribution per ftirpes, 
and not per capita. 2 Ver. 50. | | 


If a man leaves 6ool. to his wife, to be by her diſpoſed of 


among his three daughters, in ſuch proportion, and payable in 
ſuch manner, as ſhe thinks fit, and ſhe gives 200/, thereof to 
her daughter 4. who is dead, it is void, even if” A. had left 
children. Maddiſon v. Andrew, M. 1747. 1 Vezey57.]- 
For default of appointment of the whole or any part, ſuch 


unappointed part goes equally among thoſe alive at the mother's 


death. Jbid.] | | 
[The diſcretionary power of a parent to appoint does not de- 
volve on the court for want of appointment. 161d.) 


*Where a power 1s given to a man to make an 8 | 


will, and in default of ſuch appointment, that all the children 
take equally ſhare and ſhare alike, and he make an eluſory ap- 
pointment, it is as no appointment, and the children ſhall take 
equally. 1 Brown Cb. Rep 450.“ | | 

*As where by marriage ſettlement, after other eſtates, remain- 
der was given to the uſe of all and every the child and children of 
the body of the huſband, on the body of the wife to be begotten, 
in ſuch parts, ſhares and proportions, and for ſuch eſtate and 
eſtates, not exceeding eſtates in tail, as the huſband by deed or 
will ſhould appoint, and he, reciting this power, by will duly at- 
teſted, limited one acre of the premiſſes to his eldeſt ſon and a 
daughter for their lives, and the life of the ſurvivor, with re- 


maiader to ſuch perſoa or perſons as ſhould be entitled gue” 8 | 
| | ve. 


rr 


due of the ſaid premiſes, and then linniced the re/idue to his ſe- 8 


cond ſon for life, remainder to truſtees, c. remainder to his firſt 
and other ſons in tail, with remainders over. This was held to 
be eluſory.—1ſt. Becauſe he had given but one acre to a ſon and 
a daughter between them; and 2dly. Becauſe he had extended 
the appointment to grand-children ; and that therefore the eſtate 
muſt go among all the children agreeably to the direction in de- 
fault of execution of the power. Id. ibid.?“ 


(2. 1.) What ſhall be. 5 


7 HAT things ſhall be ſaid to be aſſets at law. Vide in 
Aſſets. | ; 


[An advowſon in fee in groſs in real afſets by deſcent. Robin- 
fon v. Tonge, M. 4 G. 2. Str. 879. 3 P. V. 398. Q, If it 


is extendible. Weftfaling v. Weſtfaling, H. 1746. 3 Atkyns 460.] 

(A fire-engine ſet up for the benefit of a colliery by tenant for 
life is perſonal eſtate, and ſhall go to the executor : ſo a cyder- 
mill let in very deep into the ground. Lawton v. Lawton, M. 


1743. 3 Athyns 13. 


[An office (as houſekeeper of the palace and houſe of lords) 
granted for years is liable to debts, and a fee, being an allowance 


by lord chamberlain's warrant, for particular purpoſes is part of 
the office, though a voluntary grant of the crown, and though it 


may be varied. Schellenger v. Blackerby, M. 1749. 1 Vezey 347. ] 


[If A. tenant for life, remainder to his ſons in tail, remainder 
to his nephew B. in tail, remainder over, lets in B. immediately, 


on his agreeing to permit A.'s appointee to receive the rents for 


as long time after A. s death as he B. ſhall enjoy them during 
A.'s life; this is part of A.”'s general aſſets, tho? he has appoint- 
ed to a daughter unprovided for, and B. ſhall ſuffer a recovery. 
Ld. Townſhend v. Windham, T. 1750. 2 Vezey 1.] | 
If a man dies ſeiſed of an eſtate in land, to him and his heirs, 
lying in the foreign plantations, it ſhall be aſſets. R. 2 Vent. 358. 
2 Ca. Ch. 145. 5 | | 
If an executor puts out money of the teſtator at intereſt, the 
intereſt received ſhall be aſſets. Cont. for the executor was at 
2 hazard of loſing the principal. 2 Ca. Ch. 35. R. acc. 2 Ca. 
Ch. 152. | | | | bp 
If a man purchaſes land in another's name, in truſt for him 
and his heirs, it ſhall be aſſets in equity in the heir. R. cont. per 
3 Judges, tho” the truſt was decreed to the heir. Ca. Ch. 14.— 
R. cont. upon Demurrer, Ca. Ch. 128. Dub. 1 Ver. 173. 
But now by the ff. 29 Car. 2, 3. A truſt in fee-ſimple is made 


aſſers, yet ſo that the heir, by falſe plea, confeſſion, or nibil dicit, 


S ſhall not be liable to the debt out of his own eſtate. 


R. That 
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R. That it is aſſets in equity. 2-Ch. R. 145. x 

If land is conveyed in fee in truſt for A. and his heirs, and a 
term for years is conveyed to A. in truſt to attend the inheritance, 
this term ſhall be aſſets for the debts of A. 2 Ca. Ch. 49, 152, 


Ace. If no truſt of the term is declared. 1 Ver. 188, 9. 340, 1. 


Eg. Abr. 241. 0 
So if the inheritance is conveyed to 4. himſelf, and the term 


is aſſigned to a ſtranger upon truſt to attend the inheritance, the 


term ſhall be aſſets for the debis of 4. R. 2 Ch. 152. Cont 
2 Ca. Ch. 49. Acc. 1 Ver. 1, 104. Semb. Ch. R. 64. Vide poſt, 
(4 W. 22.) | | 


If a man by covenant, Ec. binds his heir, and afterwards con- 


veys land to his heir in fee; it ſhall be affets in equity. R. 1.Ch, 
R. 18. | ER | | 
If a man deviſes lands to his executor, for the payment of 


debts, they are aſſets. 1 Ver. 64. Vide poſt, (3 A. 3, Ec.) 
They are cquitable aſſets. 1 Brown 140. n. f.“ „ 


80 alſo, where teſtator directed that all his eſtates ſhould be 


ſold, and after payment of certain ſums, the remainder to be veſt - 


ed in his executors for the payment of debts. 7d. 135.* 
80 on a deviſe to ſel} for payment of debts, the reſidue to be 
part of the perſonal eſtate: this ſhall be equitable aſſets. 2 


Brown 94.* 


(If an executor is alſo made truſtee in a deviſe for payment of 


debts, the aſſets ſhall be equitable, and the creditors paid par: 


pa. Lewin v. Olely, T. 1740. 2 Athyns 50.) | . 
H tenant in tail levies a fine and makes a mortgage for 10001 


and afterwards deviſes his lands in the ſame county for payment 
of debts ; a term in traſt to attend the inheritance, ſhall be aſſets, 
if the fine does not declare the uſes after the mortgage paid, io 
be to the former uſes. I Ver. 100. "455 


If a copyhold is furrendred to the aſe of a man's will, and he 


deviſes it to his executrix for life, paying his debts, and that ſhe 


mall pay gol. to his heir; the whole ſhall be aſſets for 8 5 


of debts, and the executrix may fell to ſuch intent. R. 1 Ch 


K. 203. | | 
If a copyholder in tail accepts a grant from the lord, of the 


_ freehold and fee- ſimple, the intail is extinct, and the eſtate is a- 


ſets by deſcem. Dun v. Green, T. 1724. 3 P. M. 9 

If a term for raifing a portion for A. is merged by the deſcent 
of the inheritance, it fhall be revived for the benefit of creditors: 
R. 2 Ver. 91, 208. | | 


I there is a mortgage in fee, and the equity of redemption de- 
ſeends to the heir, it ſhall be aſſets in equity. 4 Dub. Ca. Ch. 148. 


1 Ver. 410, 411. K. 2 Ver, 53, 61, 2. | : 
(If one poſſeſſed of a term for years, mortgages it, and dies, 
leaving bond and fimple contract debts; the equity of redemption 


is equitable aſſets, and liable to all the debts equally. Caſe of Sir 


FF 


454. | 85 =; 
But if there is a deficiency of perſonal aſſets for payment of 
debts upon fimple contract, Ec. the money ſhall be aſſets in the 


[ 


CHANCERY. 
[But where a bond is given to B. in truſt for Al. or if a term 


ol years be taken in the name of B. in truſt for H. it ſhall be 


paid in a courſe of adminiftration. 7bid.] 


If a fimple contract creditor obtains a decree chat he and the 
' reſt of the creditors ſhould come in before the maſter, and be paid 


all their debts; a bond creditor coming on the foot of the decree 


| ſhall be paid only pro rata with the fymple contract creditors. Thid.} 


And femb. per Jekyll, M. R. if bond creditor having notice of 
ſuch decree and advertiſement in gazette, ſhall he by, and after- 
ward: bring action againſt executor ; tho? executor could not de- 
fend himſelf at law, yet equity would affiſt him, and compel the 


bond creditor to accept in proportion with ſimple contract credi- 


tors. Ibid. Sed quere.] | 155 . + 
[If A. by articles on his fon B.'s marriage covenants in three 
ears to pay 12,000. to be ſettled to B. for life, to his wife for 
life, to ſons in tail male, to daughters in tail general; provided, 


if no child but one daughter, and B.'s heirs ſhould in three 
months after his death pay 4000/. to truſtees, then the uſes li- 
mited to the daughter and her heirs in the 12,000!. to teaſe, and 
to be to B. his heirs and aſſigns : B. dies, leaving only one dangh- 


ter, and deviſes the 12,000!/. ſubject to the truſts to A. and makes 


bim executor, and he does not pay the 4000. in three months; 


yet the reverſionary intereſt of B. in the 12, oool. and the right 
of redeeming it by the payment of 4000ʃ. ſhall be real aſſets, 
and liable to the payment of a judgment creditor. Fredrick v. 
Aynſcombe, M. 1739. 1 Atkyns 392.] 


[If a man articles for the purchaſe of land, the money ſhall be 


decreed for the purchaſe for the benefit of the heir. R. 1 Sal. 


hands of the executor for that purpoſe. Semb- 1 Sal. 154. 


An eftate made ſubjed by will to a term for payment of debts, 


muſt firſt be applied before creditors can come on the eſtate de- 
ſcend to the heir at law. Powis v. Corbet, T. 1747. 3 Athms 556.] 

Aſſets deſcendible on the heir at law, muſt be applied before 
lands ſpecifically deviſed. 1bid, Chaplin v. Chaplin, T. 1735. 
3P.W. 365.] 3 | 547 nes 

[A 5 — i poſhbly raiſe a fee-ſimple to his own right heirs, 
by the name of heirs, as a purchaſe, ſo as to prevent the rever- 
fon being aſſets. G in v. Abington, M. 1140. 2 Athyns 57.] 


If adminiſtrator de bonis non finding the ontgoings of a college 


kaſe to exceed the profits, neglects to renew, and ſuffers the heir 


at law of teſtator (whoſe lands lie intermixed with the leaſehold) + 


to renew, ſuch heir will be liable to pay the debts if the reſt of 
the perſonal eſtate falls ſhort. Semb. for the leſſee in a new 
leaſe, taking in the right of the old, muſt take it, ſubject to all 
the equity to which the original leſſee was liable. Edwards v. 


Lewis, T. 1747. 3 Athyns 538. 


(If A. gives ſeveral legacies, and makes B. executor and reſi- 
duary legatee, and he receives all the aſſets, and with the money 
buys land, and alſo the equity of redemption of an eſtate on which 

: | : teſtator 
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teſtator had a mortgage, and dies, the lands and the equity of re- 


demption ſo purchaſed ſhall be aſſets, and liable to the legatees of 
A. Ryall v. Ryall, H. 1739. 1 Atkyns 59.] 


So if a mortgage be to A. and his heirs, for the life of B. upon 


condition, that if B. pays 100l. it ſhall be void; this eſtate ur 


auter vie would have been aſſets for the executor of A. before 


the f. 29 Car. 2. 3- 1Ch. R. 39. | | 
[An eſtate pur autre vie, though it is deviſed, is liable to ſpe- 
cialty debts ; for the deviſe is void by the ſtatute of fraudulent 
deviſes. Weftfaling v. Meſtfaling, H. 1746. 3 Athyns 460. 
If an heir fold the eſtate deſcended before any aQion com- 
menced, the money would have been aſſets in equity, before the 
ft. 29 Car. 2. Dub. 1 Ver. 282. . 
So. if the heir, for money, releaſe his equity of redemption, 
the money is aſſets. 2 Ver. 2. 
If by marriage articles money is to be veſted in a purchaſe for 
the huſband and wife, and their children, afterwards to the heirs 


of the huſband ; after the death of the huſband and wife without - 


iſſue, the money is aſſets, and goes to the executor, or reſiduary 
legatee. R. 2 Ver. 295. | | 


If a huſband aſſigns an eſtate to which his wife was intitled as 


executrix, to truſtees to the uſe which he ſhall appoint, and af. 


terwards by his will deviſes it to his wife and children; it ſhall _ 


be aſſets in the firſt place for the payment of his debts, and the 
wife and children take only as legatees. R. 2 Ver. 287. 

If B. upon a purchaſe from A. gives a bond to pay 500l. as 
A. ſhall appoint, who by his will appoints the 500. to be paid to 
his relations; the 500/. ſhall be aſſets for the creditors of 4. 
for he had the diſpoſition of it. R. 2 Ver. 319, 465. 


[If by articles before marriage of A. and B. it is agreed that 


zool. ſhall remain charged on land till laid out in purchaſe of 
lands to be ſettled to A. for life, to B. for life, and if no children, 
as B. ſhall direct, and B. directs it to A. to be employed in cha- 


ritable or other purpoſes, as he thinks fit, and A. diſpoſes of it 


by will to three poor clergymens? children, in purſuance of his 
wife's directions; yet it is aflets, and liable to 4.'s debts. Hin- 
ton v. Toye, M. 1739. 1 Athyns 465.] s | 
So if A. by marriage ſettlement reſerves 3000l. to be at his 
own diſpoſal, and by will gives it to his daughter. R. 2 Vn. 
465. | „ 2 
If a man having a power to charge his wife's eſtate-with 
2000“. by will gives 500). a- piece to his two ſiſters, yet the 
whole 2000. ſhall be liable to his debts. Bainton v. Ward, P. 
1741. 2 Ahn 172.) © „ : 
[If a man has à power to diſpoſe of a reverſion in fee, and 


makes no diſpoſition of it, yet it ſhall be aſſets to ſatisfy ſpecialty 


creditors. id.] | | \ 
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[If A. on marriage ſettles his eſtate on himſelf for life, his wife 
for life, remainder to preſerve, Qc. remainder to his firſt and 
other ſons in tail male, remainder to himſelf in fee, and there is 
iſſue a ſon; and A. dies indebted ” bond, and then the ſon dies 


without iſſue, having deviſed the eſtate to B. in fee; this rever- | 


ſion in fee now come into poſſeſſion is affers to pay the bond debts 

of J. Kinaſton v. Clark, T. 1741. 2 Atkyns 204. 

II a man after marriage, yet in confideration of a gems 
paid at the time, ſettles lands to himſelf for life, his wife for life, 
and his ſon in tail, and afterwardy makes a purehaſe jointly with 
his eldeſt ſon, and then another jointly with his youngeſt ſon, 
paying the wholeÞurchaſe-money, and long after gives a judg- 


ment, and dies, leaving other land mortgaged, the mortgaged 


premiſſes ſhall be ſold, and the money applied, firſt to pay the 
mortgage, and then the judgment, and if not ſufficient, a moiety 


of the two joint purchaſes . ſhall be fold and applied to pay the 


judgment, and the ſurplus, if any, paid to the two ſons reſpec- 
tively. Stileman v. Aſhdown, M. 1742. 2 Atkyns 477. T. 1743. 


2 Athyns 608.] ; 
[If a man has power to charge a ſum on land by deed or will, 


and executes it by a voluntary deed, it is perſonal aſſets, and his 
ſons in law claiming under ſettlement before marriage are not in- 
titled to the benefit of it. Pack v. Bathurſt, T.-1745. 3 At- 


Hus 269.] 


If a perſon has a general power to appoint to uſes, it is his 


Troughton, H. 1747. 3 Atkyns 656.] | 

If a term for years is bequeathed, and the executor aſſents to 
the bequeſt, yet this term ſhall be aſſets in the hands of the lega- 
tee to Risk the debts of the teſtator. R. Ca. Ch. 257. | 


abſolute eſtate, and ſhall be ſubje& to his debts. Troughton v. 


Otherwiſe, if the legatee ſells it, for a valuable conſideration, 


it ſhall not be aſſets in the hands of the purchaſer ; for he hath a 
good title in law, and ſhall not be prejudiced by a ſecret truſt for 
_ creditors. Ca. Ch. 257. X 32 = | 

[If 4. mortgages his eſtate to B. who gives no money for it, 
but a bond, and A. dies, and makes B. his executor, the bond, 


tho” extinguiſhed at law, ſhall be afl=ts in equity. Fox v. Fox, 


M. 1137. 1 Athyns 463.] 
[IF after a bidder for an eſtate under a decree is confirmed the 
beſt purchaſer, he is kept out of poſſeſſion ſome time by a mort- 
gagee, and in that time ſeveral lives fall in, whereby the value of 
the eſtate is greatly increaſed, the court will order a further ſum 
to be paid by the purchaſer. Davy v. Barber, M. 1742. 2 At- 


On 489. ] | | 
(2 G. 2.) What not. 
But if an executor takes a new bond to himſelf for a 


debt of the teſtator, he ſhall not be compelled to pay the mo- 
b 9 — $ | REY, 
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-ney, but only to afign the new ſecurity to ihe heir. R. Ca, Ch. 
74. | | | | 
If /an.exeeutor gives :his:recoguizance to pay creditors, and 
houſes of London are butnt down by fire, by which the greateſt 
part of the aſſets is loſt; chere ſhall be no. remedy upon the recog- 
nizance, above the value of the aſſets which remain. 2 Ver. 57, 
Vide- Eg. Abr. 85. | | | 
If a factor ſells the goods of his principal, and afterwards lays 
out che money in otber goods ; theſe ſhall not he aſſets for the 
payment of the debts of the factor. F 
So if a factor ſells goods for A. and dies before payment; 
nothing but the factorage ſhall be aſſets; ſor - the money belongs 
to A. for whom the factor was only a truſtee. R. 2 Ver. 638 
So if a term is granted to B. who re · demiſes it to A. at a pep- 
per corn rent during his life, and afterwards. at 1500. per n. 
during che life of his wife, for her jointure, and afterwards at a 
r corn · during the reſidue of the term; the term ſhall not be 
ets, being created for a ſpecial purpoſe, but for Jpecialties, 
which charge the inheritance. R. 2 Ver. 58, 215 
- [If A. having a church-leaſe, on renewal inſerts his brother 
Els name with his own, A. paying the ſine and rents, and te- 
ceiving the profits, if it is proved by one witneſs that he intended 
B. ſhould have the ſurvivorſhip, it ſhall not be aſſets. Maddin 
ve Andrew, M. 1747. 1 Vezey 57. | 
[But if A. makes a voluntary ſettlement,  reſerviog a power to 
charge it with 1000/. and by his will leaves a legacy of 3ool. to 
be paid by his executor, chargeable on all his real and perſonal 
'*eſtate,*, and the perſonal is inſufficient, this ſhall. be aſſets tho 
A. doth: not refer to the power. Ihid. 5 . 
If a term is agreed, upon a marriage, to be renewed, and aſ- 


term; it ſhall not be aſſets for the debts of A. but is aſſignable to 
the truſts. R. 2 Ver. 289. 

If a reyerſion deſcends to an heir as aſſets, after judgment 
againſt the heir, he ſhall not be compelled in equity to fell the 
reverſion, till it comes into poſſeſſion. R. 2 Ver. 134. 

If A. ſells lands, and part of the purchaſe money is left inthe 


bands of the purchaſer, which A. afterwards appoints to be paid = 
to B. and dies; this money is not aſſets in the hands of the ex- Vide ft 
ecutor of 4, 3 Cb. R. 3. 15 If ; 
[If . binds himſelf and heirs:in a bond, apd ,moxtgages aol WW cg; 
for more than the value, and the heir has 200/. fot. joining in 80 
ſale of the premiſſes, the! 200l. is mot aſſets. Dun v. Green, J. accour 
1724. 3 P. V. g.] *For it was only given to buy off bis ID; 
obſtinacy, not as a price of his equity, which was worth no [Ad 
thing.* | | . | 
If tenant for life, remainder to his eldeft ſon in tail, remainder 1 W 
to himſelf in fee, deviſes the lands for payment of his debts, and may ge 
dies, and aſterwards the eldeſt ſon levies a fine, by which the fee led # 
and tail are conſolidated ; the rents due in the life-time of the ” 1 
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are not aſſets after his death, for the debts of the tenant for life, 
R. Eg. Abr. 140. | 5 : | 

[If A. tenant in tail in remainder, in his father's life-time li- 
mits the lands on his marriage, and covenants after his father's 
death to ſuffer recovery to the fame uſes, with power to revoke 
and create new, which he afterwards does, and ſuffers recovery, 
declaring the uſes to truſtees. for himſelf for life, to truſtees to 
preſerve, &c. to raiſe portions, and to his firſt and other ſons in 


tail-male, Sc. theſe lands were never aſſets of A. nor are liable to 
debts by ſpecialty, tho? they would to ſuch debts as are ſpecific 


liens, Brown v. Dur ſtan, H. 1747. 3 Aikyns. 631.] 
If tenant for life aſhgns rents and dividends for 21 years, in 
truſt to pay a debt to A. by inſtalments, and if he dies before all 
the debt is paid, then the truſtee to apply the reſidue of the rents 
and dividends due at making the aſſignment, and accruing due af- 
terwards, towards ſatisfaction for the reſidue of the debt. Theſe 
arrears are not aſſets, but A. has a ſpecific lien on them. Ld. 
Town/hend v. Windham, T. 1750. 2 Vezey 1.] TY 
[If part owners of a ſhip, A. being one, enter into agreement 
impowering H. to contract for building, &rc. a ſhip for them, 
with corenant to bear proportional ſhares of expences, and A. dies 
inteſtate, his ſhare ſhall not go into his general aſſets, but the 
other part owners have a ſpeciſic lien thereon, for what they have 
paid or ſhall pay for building and equipping the ſhip. Doddington 
v. Hallet, T. 1753. 1 Verey 497. ] by 8 


[Tf 4. lends B. 500l. on his note, he aſſuring him that his aunt 


had left him 4oool. which chancery had decreed him; but it ap- 
pears that this 4000/, was directed to be laid out in land, and 


was ſo decreed, the repreſentative of B. is not obliged to pay it. 
NY: 


Trelawny v. Broth, P. 1742. 2 Ailyns 307-] | 
[Lands in Ireland are not liable, except banker's lands for their 
notes. | Cox Vo Bateman, T. 1750. 2 Vexey 19.] . s 


(2 G. 3.) Bill for Diſcovery of Aſſets. 


$0 if there be a bill againſt an executor or adminiſtrator for dif. 
covery of aſſets, it ought to charge, that affers or goods of the 
teſtator came to his hands. R. upon Demurrer, Ca. Ch. 226. 


Vide poſt, (3 B. 1.) 


If an executor aſſigns part of the perſona] eſtate to another, a 
creditor may purſue it againſt the aſſignee. 2 Yer. 76. 
So though one executor admits aſſets, there ſhall be an 


account againſt another, who does not admit them. 2 P. 


W. 145. 


[Admiſſion of aſſets, by executor, to one legatee, is an admiſ- | 


ſion to all, Cock v. Martyn, B 1737. 2 Athyns 2.] 

Where an executor by his anſwer admits aſſets, the plaintiff 
may go to a hearing on bill and anſwer, and will be eanti- 
led to a perſonal decree againſt the defendant for his demand. 
I Brown 488.8 | | 
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* But if, inſtead of this, the plaintiff, by conſent of the defend. 


ant, obtain an order, that it ſhould be referred to a maſter, to 
take an account, and that a receiver ſhould be appointed, and in 
the mean time, by the delay in the cauſe, and other circumſtances 
the eſtate become deficient, the executor ſhall not be bound by his 


admiſhon of aflets. Id. 489.“ | | | 1 
In ſuch a caſe, the legatees who are unpaid muſt abate in pro- 5 
rtion, and the executors mult ſtand in the place of thoſe who p! 
have already been paid, and ſuſtain the loſs on ſuch an abatement, 2 
Id. Ibid.'* | | ; | : 
| _[Onabill for diſcovery of aſſets and ſatisfaction; if teſtator hay yo 
given judgment for his daughter's portion, which he articled for FC 
before marriage, that judgment ſhall have preference. Id. am 
| Town/hendv. Windham, T. 1750. 2 Vexey 1.] ſha 
II teſtator has given judgment for the balance of an account to 
ſtated between him and hls ſon- in law and executor, a few days of 
before his death, the maſter ſhall enquire what debts, c. and to. 
the judgment ſtand as a ſecurity for the balance, with preference, | 
and executor may retain. Jb:d.] Ke, con 
| ' the 
(2 G. 4.) If the aſſets are exhauſted by a Debt upon Security, to b 
ſhall come in Aid. | * 
| pee 4 
If a man is indebted to the king and others, and his perſonal {1 
aſſets do not ſuffice for the whole, the debt of the king ſhall be the 1 
charged upon the land whereby the perſonal aſſets may remain to B. 
for the other creditors. 1 Ver. 455. — | eſtate 
If there is a mortgage and debts upon ſpecialty, and the exe · the Ja 
cutor pays the mortgage out of the perſonal aſſets; the other cre- on th 
ditors ſhall have the advantage of the mortgage, for ſo much Pullex 
as was applied thereto out of the perſonal eſtate. R. 2 Ver. 80 
| % 2d part of 273» 763. | 1 SO Top pecial 
2 Mad. Ca. So creditors upon fimple contract. R. 2 Ver. 763. R. Eg. medy 
. | f Lacan 
If a man having a ſtatute or recognizance, takes all the per- _ (Th 
ſonal aſſets, and does not reſort to the land, whereby the aſſets of her 
fail for creditors and legatees ; the land ſhall be charged to that death | 
amount for the other creditors and the legatees; for the land bmple 
was the principal ſecurity. 2 Ver. 182, 3. 477. | 4000 
So, if A. executes a judgment upon the perſonal aſſets only, vas no 
and not upon the land, tho? both are charged. Semb. per Hutchins. 
2 Ver. 182, 3. | | . H 
So, if A. has a mortgage and a recognizance for performance Fe 


f of covenants, and executes the recognizance upon the perſonal 
eſtate, whereby the younger children of the mortgagor become 
deſtitute of any proviſion, © R. 2 Ver. 309. 

But if A . is ſecurity for B,to C. and a term is aſſigned to 4. for 
his ſecurity, and afterwards F. dies, and makes A. his executor, 
who pays C. out of the perſonal aſſets ; the other creditors 
not have the benefit of this term. R. 2 Ver. 36. if 
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If A makes a ſettlement to the uſe of his wife for life, re- 
mainder to B. in tail, with a power of revocation; B. is the 
heir at law and ſells to C. the eſtate of C. is not liable to the ere · 
ditors of .4. 2 Ver. 44. Ef (' 


If 4. makes a mortgage to B. and then ſettles his eſtate upon 


| bis ſon in tail, and afterwards mortgages to C. who knew not of 
the prior mortgage, and dies, and his adminiſtrator pays off the 
prior mortgage ; he ſhall not be allowed it againſt C. K. 
2 Fer. 305. SLES | 


hey 


If 4. makes an expreſs deviſe of an eſtate in mortgage, to a 


younger ſon, and afterwards computes his perſonal eſtate to be 
gocol. and gives legacies to his younger children to that 
amount, and directs that, if his perſonal eſtate falls ſhort, there 
ſhall be a deduction in proportion, and that the ſurplus ſhall go 
to them in the ſame propertion ; the mortgage ſhall be paid out 
of the perſonal eſtate, tho? the other legatees are thereby obligad 
to abate. 2 Ver. 477. | 155 

[Aﬀets ſhall not be marſhalled to ſupport a legacy, which is 
contrary to law, as if teſtator deviſes real eſtate to be ſold, and 
the money applied to charities, and directs debts and legacies 
to be paid out of perſonal, the court will not order them to be 


paid out of the real, and the perſonal to go to the charity. Mogg 


v. Hodges, M. 1750. 2 Vegey 52. 8 | 

(If A. agrees to purchaſe lands, and dies before he has paid 
the whole purchaſe money, and by his will, after leaving 800/. 
to B. his ſiſter, gives the purchaſed Jands, and all his perſonal 
eſtate to C. his executor, who commits devaſiavii and dies, and 
the lands deſcend to D. his fon, the vendor ſhall take ſatisfaction 
on the lands, that B. may be paid out of the perſonal a ſſets. 
Pillexfen v. More, H. 1745. 3 Athyns 2727 


Simple contract creditors cannot ſtand in the place of every | 
ſpecialty creditor to affect real aſſets, but only of ſuch as had re- 


medy againſt both real and perſonal aſſets of the debtor deceaſed. 
Lacam v. Mertins, M. 1749. 1 Fetey 312. . 


[Therefore, if a woman in her huſband's life-time levies a fine 


of her eſtate, making it ſubje& to 2000. his debt, and after his 


death borrows 4oo/. more, and charges the eſtate with it; the 


bmple contract creditors ſhall come on the real eſtate for the 
4001. ſatisfied out of the perſonal, but not for the 20001, which 


was not the wife's debt. 1bid.] 


(H.) Aſſignment; what ſhall be a good one. 


Wick 


| AN aſſignment ſhall be allowed in equity, which is not good What good 


at law; as, if an adminiſtrator of a conuſce aſſign a ſtatute i 
Fl 


before it is extended. 2 Vent. 362. ; 
So, a choſe in action is aſſignable in equity, upon a conſideta- 
ton, by him who has the intereſt in it, and the aſignee ſhall re- 


Cover it in  chancery. Ca, Ch. 169. 2 Ver. 595. 2 f. ih. 


(608. 0 
. 33 | | And 
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aſſig;aments 


373 


CHANCERY. 


And the releaſe afterwards of the aſſignor does not diſcharge 
it, unleſs it was made upon a conſideration paid by the releaſe, 


without notice of the aſſignment. Ca. Ch. 169. 
80 an adminiſtrator, who has alſo the intereſt in the c<oſe jk 
afion, may aflign it; as, a huſband, who takes adminiſtration 


to his wife, may aſſign the money due for the marriage portion 


of his wife. R. Ca. Ch. 169. | | 
[If A. and B. are two executors, reſiduary legatees, and 4; 


for valuable conſideration aſſigns part of his rgiduum to C. and 


afterwards for valuable conſideration aſſigns his whole reſiduar 
ſhare to B. without notice, yet as it is but a che in action even to 
the executor, the firſt aſſignment muſt take place. Tourvill y. 
Nai/h T. 1734. 3 f zo j.]! " 

[If an executor aſſigns over a mortgage of his teſtator's to his 
own creditor in ſatisfaction of a debt due from him, it is a good 
alienation, and the daughters of teſtator's creditor under a ſettle. 


ment cannot follow it. Nugent v. Giffard, M. 1738. 1 4- 


463.] 


II A. a banker having a mortgage, dies, leaving a widow and 


five children, and appoints the widow, his eldeſt ſon J. and 


another perſon, executors, and deviſes to them all his real and 


rſonal eſtate, in truſt to pay debts, and the reſidue to be 
equally divided between his children; after payment there is a 
large reſidue ; the mortgage is left in a maſter's hands in a ſuit ; 
the children come of age; J. is appointed rece: ver of a great 
eſtate of B. the caſh of which is kept at the ſhop; he with the 
other two executors, no ways concerned in intereſt, aſſign the 
mortgage to the maſter as a ſecurity for his receiverſhip, reciting, 
that the money due was the money of J. and he dies indebted to 
the eſtate, the aſſignment ſhall nor be ſer afide, and the executors 
of B. ſhall have the benefit of it for what is due on the receiver- 
ſhip. Mead v. Orrery, T. 1745. 3 Atkyns 235.] 

[An aſſignment by an executor for a valuable conſideration is 
never ſet aſide but for fraud between the executor and aſlgnee. 
Thid.] EO 5 
So, a huſband, who has it in right of his wife, tho! it be only 
a poſſibility or a contingency. 2 P. V. (608.) 

But an aſſignment of a choſe in adlion by an adminiſtrator, who 
has not any intereſt in it, ſhall not be decreed. Scmb. Ca. Ch. 109. 

[If A. inſures a houſe for ſeven years, and his term expires be- 


fore the inſurance, and afterwards the houſe is burnt, and then he 


aſſigns the policy to B. the landlord B. ſhall not recover agaioſ 


the inſurers. Sadlrs Company v. Hand-in-Hand Fire. Iſce, 
CVVT 


So a poſſibility may be aſſigned, or diſpoſed of in equity; à8, 


the remainder of a truſt of a term for years may be transferred to 


another. Ca. Ch. 8. 1 Ch. R. 29. Cont. 2 Ver. 563. 
Ca. 103. 1 B V. 572, 6. Vide pol, (4 V. 21.) 


Ifa man deviſes lands to his two daughters and their heirs, il 
either warry without conſent, ſhe to have only eſtate for life ; ! 
either die unmarried, his ſon A. or his heirs ſhall take it to * 


and tl 
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| ard his heirs, paying 5col. to the other daughter: A. in the life | 


of both ſiſters conveys theſe lands, and all others to which he had 
any claim, Wc. to his ſecond ſon, and A. dies, and then one of 


the ſiſters unmarried ; this is a good aſſignment, tho the word 
D poſſility is omitted; for the word or ſhall be conftrued and, and 


then A. has a right to diſpoſe of the poſſibility “; and the 
eldeſt ſon of A. cannot have the lands on paying the 5000. 
Wright v. Wright, H. 1749. 1 Vexcy 409. ] 35 

So, if land, Ec. is deviſed for payment of portions, Ac. and 
the ſurplus to the heir; he by will or deed may diſpoſe of the 
ſurplus. R. Ca. Ch. 211. . 
2 Ca. Ch. 7, 37. | | | Eee 

So an aſhgnment of a ſeaman's wages before they are due, tho” 
a choſe in action, ſhall be good in equity; and there ſhall be a com- 
penſation for. the money advanced for the aſſignment, before 
other debts of the aſſignor. R. 2 Ver. 595. Semb. cont: 
1 F. | | | 

But now, by /. 1G. 2. fl. 2. c. 14. / 7. every bargain, ſale, 
bill of ſale, contract and agreement whatever, of, for br con- 
cerning any pay, wages or allowance due or to grow due to any 


So debts may be aſſigned by purol upon a conſideration. Dub. ; 


ſeaman or ſeamen in the ſervice of his majeſty, for ſuch ſervice is 


declared to be void and of no effect.“ 


So an aſſignment of a debt in Holland, between husband and 


wife, ſhall be allowed here, becauſe it is good there. Ca. 
C5. 232. „ 


So, if A. aſſigns goods and debts to B. and the adminiſtrator of - 


A. aſſigns his letters of adminiſtration to B. his intereſts in the 
debts, Se. is aſſigned, and the adminiſtrator de bonis non, Oc. are 
afterwards excluded. Skin. 232. rf 

So, if after an aſſignment of a debt, or other choſe in action, 
the aſſignor releaſes to the debtor, who has notice of the aſſign» 
ment; this does not hurt the aſſignee. Yide Ca. Ch, 169. 
So, if a creditor gives a letter of attorney to A. who receives 


the debt for ſatisfacton of a demand of his own upon good con- 


ſideration; it ſhall be void, if he had notice of an aſſignment. 
Ca. Ch. 2332. | | In | 


But if a debtor pays to an attorney, having a letter of attorney 


from the creditor, without notice of an aſſignment; it ſhall be a 
good plea. R. Ca. Ch. 232. = 

80 an aſſignee ſhall be ſubje& to the ſame equity, with regard 
to the thing aſſigned, as the aſſignor was. 2 Ver. 692, 765. 

If a leſſee, who has covenanted not to aſſign without leave for 
himſelf and executors, but not for aſſigns, becomes bankrupt, 
and the leaſe is aſſigned, the aſſignee is not bound by the cove- 
nant, and may aſhgn. Ph:{pot v. Hoare, M. 1741. 2 At» 
tyns 219.] | | | 

[But if the under aſſignee is inſolvent, does not reſide on the 
premiſſes, nor plow and ſow, refuſes to thew the aſſignment, and 
leſſor * accepted no rent, the court will ſet aſide the aſſign- 
ment. 8 | 
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If a termor grants the land to . and his wife, to the uſe of B. 
for life, and afterwards to the heirs of his body, and for default 
of iſſue to A. for 800 years, nothing paſles ; becauſe no eſtate is. 
limited to A. and his wife, and the term for 800 years after the 


death of B. without iſſue will be void. 2 Ver. 684. 


An aſſignment by the clerk of the peace to creditors, under an 


inſolvent debtors” act, need not to be ſealed. ' Barret v. Powell, 
H. 1741. 2 Allyn, 242. „ ; 


- [If A. tenant for life is diſcharged under an inſolvent act by the 
compulſory clauſe, and not by his own claim, yet the eſtate in 
tail veſts in the aſſignee. Smith v. Cooke, T. 1746. 3 4. 


kyns 378. 


* [IF A. indebted to B. gives him a draft on a fund, due to him 


out of the exchequer; this is a good aſſignment, and ſhall prevail 
againſt aſſignees of 4. become bankrupt. - Row v. Dowſon, 
M. 1749. 1 Verey 331.] | | 


& yours, and then you will have ſomething,” it is a ſufficient 
donatio cauſa mortis, and paſſes the equitable intereſt of the bond 
after the death. Snellgrode v. Bailey, H. 1744+ 3 Atkyns 214.] 


(21.) Average, 


CHAN EE will inforce an average, or contribution to be 


made, where it is neceſſary. Ca. Parl. 19. | 
And therefore, if ſome goods are thrown overboard in a tem- 
peſt for the preſervation of others, the owner fhall have conrri- 
bution of all the goods ſaved by that means, whereby the Jols of 
every one will be equal. Mo. 297. | | 


So, if ſome goods are given to a pirate, or enemy, who had 
taken the ſhip, by way of compoſition, for the redemption? of the 


reſt. Mo. 297. 


So, if merchants agree to pay an average when goods are 
ſpoiled, Sc. in caſes where an average is not requiſite, it ſhall be 


decreed. R. Mo. 297. c . | 
So, creditors and legatees, c. ought to make contribution, or 
abatement in proportion. | 


If A. deviſes his real eſtate to his ſon, and a term to his 


daughter, and there are bonds and other debts, bur no perſonal 
aſſets; the ſon and daughter ſhall pay, in proportion io the value 


ol the eſtate of each of them. N. 2 Ver. 756. 


Tenant for life of an eſtate for the lives of others ſhall pay one- 
third of the fine and charges of renewal of the leaſe, and the re- 
mainder-man in tail two-thirds. Verney v. Verney, P. 1759 
1 Vezey 428.] | 

If an eſtate ſubje& to the payment of debts is deviſed to 4. for 
life, remainder to B. in fee; the tenant for life, who takes the 
profits, ought to diſcharge the intereſt. R. 2 Ver. 566. 


Dub. 2 Ver. 566. 


So, a huſband, who has land in right of his wife ſo ſubject. 


$0, 


[If the obligee delivers a bond, ſaying, © In caſe I die it is 


© A tea we 


bale de a 


_ to ſtand for anſwer, tho' the proper procoeding ſhould have been 
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So, if a portion is charged to be raiſed by a term upon eſtates 
in 4. and B. after two lives; the eſtate in 4. comes into poſ- 
ſeſſion, and the owner to prevent the ſale of the term upon his 
eſtate pays the whole portion; he ſhall have contribution againſt 


the owner of the eſtate in B. R. 2 Ver. 355 | 


But average ſhall not be paid, except when ſome goods are /o 


for the ſalvage of the others ; and therefore, if ſome goods are 
damaged in the ſhip, the others ſhall not be contributory to the 


damage. Ca. Parl. 20. | 

So, if ſome of the goods are taken by violence of pirates, the 
others ſhall not be contributory. Ao. 297. 

So, if upon apprehenſion of enemies, ſome goods are con- 
veyed to land and ſecured, and the reſt are taken; the owner of 
the goods taken ſhall not have average of the goods ſaved; for 
the ſalvage of theſe is not the cauſe of the taking of the reſt, nei- 
ther was the taking of thoſe the cauſe of the ſalvage of the goods, 
which were ſecured. R. Ca. Parl. 20. 


Altho! the goods ſaved were not more ready to be ſecured, but 


were preferred, as being of the moſt value. Ca. Parl. 20. 
So there ſhall be no average, when the other goods are 
not ſaved by that means; as if ſome goods are thrown overboard 


for the ſalvage of the ſhip, but afterwards the ſhip is loſt, without 


arriving at a port. Vide Ca. Parl. 20. 
Vid pt, (2 8.) | 


(2 K.) Award. 
(2 K. 1.) When it ſhall be conſirmed. | 


3 


(CHANCERY will confirm an arbitrament made purſuant to an 2 
| | OE 


order of the court. Ca. Ch. 86. 


And may confirm it in part, and make it void in part. Ca. 


Ch, 40. 


So chancery will inforce an award made on ſubmiſſion of the 


parties, without an order of the court. 1 Ch. R. 85, 142. R. 
2 G. R. 304 „ 8 


[If an award is made a rule of B. R. which court refuſes to 


ſet it aſide on one hand, or to grant an attachment on the other, 


ſo that one party is left to his action on the bond, this court will 
conſider the other as left at liberty to aſk relief by bill. Mardi v. 
Periam, 1720, cited by Lord Hardwicte, in Chicot v. Lequeſne, 
7. 1751. 2 Vezey 315.] | | | 

If a ſubmiſſion be by rule of B. R. and umpirage made there- 
on, and no application to that court within the time limited by 
ſtature, yet equity may take cognizance of it after the time 


| elapſed. H. 2 Barons cont. 1. Alardes v. Camplell, P. 1729. 
Bunb. 265. | . | 


[If a bill is brought to ſet aſide an award, made a rule of 
B. R. for fraud, and defendant pleads the award, but by his an- 
ſwer ſubmits to amend errors, the court will order the plea 


* 


o . 
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in B. R. by ſhewing cauſe againſt the rule for attachment. 
Kamp/hire v. Young, H. 1740. 2 Athyns 155... 
Tho the award was defective, becauſe land was awarded to 4. 
where it was intended to be, to him and his heits, as appeared by 
the depoſitions of all the ſurviving arbitrators. 1 C6, K. 85. 
Tho' the award v e by the king. 1 Ch, R. 138. 
d, ex rigore juris. R. 2 Ver. 25. 


[If an award directs that the debts due from the parties jointly 
ſſhall be paid by them in moieties, and then mentioned three ſuch 
debts only, the court will not make a preſumption that there are 
more. Lingwood v. Zade, M. 1742. 2 Alyns 501.] 

[If an award directs the debts due to the parties jointly to be 
paid to them in moieties, it is ſufficient ; and tho? it recommends 
to them to appoint a receiver, and if they do not, requeſts the 
court to do it, it ſhall not be avoided ; for it is not a delegation of 
their power, but a recommendation; and if the parties do not 
comply, it is ſurpluſage. 72:4.] 8 | 

[If the award directs the parties to give a general releaſe, it is 
good, tho? it ſays the form to be ſertled by the maſter, if the 
court pleaſes to give directions. Bid.) | 


(32 K. 2.) When it ſhall be avoided. | 


| 1 5 32 So, if an award made by the order of the court be unreaſon- 

. able, chancery will avoid it; as, if it be awarded, that a guardian 

N ſhall give bond that the infant at full age ſhall convey. R. Cu. 
Cb. 280. . 3 

Or, if the award in any caſe hind an infant. Ca. Cb. 280. 

If the award 1s, that tenant in tail ſhall not diſcontinue, with- 
out the aſſent of him in remainder, except for the jointure of his 
wife. 1 Ch. R. 143. ED 8 

5 If it appears, that the arbitrators miſtook the faR, or the law. 
„ 

[If there is a palpable miſtake or miſcalculation, the party ag- 
grieved may bring a bill againſt the other party, and not againſt 
the arbitrator. Anon. T. 1748. 3 Athyns 644. | 

[Tt is improper to come into this court to ſer aſide an award 

merely for an objection in point of form, Lingood v. Rade. 
M. 1742. 2 Athyns 5o01. ]] 2 | | 
This court will not take greater latitude in determining awards 
than courts of Jaw. Bid i | 
If part of the evidence is not ſhewn to one of the arbitrators, 


and he ſwears if he had ſeen it he would not have made the 
| N awards 
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award, it ſhall be ſet aſide. Medealfe v. Ives, T. 1737, 1 At 


byns 63.] „ | 3 3 | 
But where an award does not appear to be partial or unfair, 


* 


tho' it is for the profits or poſſeſſion of lands, the court neither 


vacates or confirms it, but uſually ſends the parties tolaw, 2 Ch, 


So chancery admits exceptions, tho' the reference is by order of . 4 
the court, with a clauſe that the award ſhall be confirmed by the OTST 
court without appeal, or exception. 2 Ver. 109. 

[If A. by articles previous to marriage, agrees to veſt 1000/, 
in trufteeg for certain uſes, and then to the iſſue of the marriage, 
and gives warrant of attorney to confeſs judgment, which is en- ; | 
tered up, and afterwards A. enters into partnerſhip with B. and _ 
being indebted to partnerſhip eſtate, ſabmits to arbitration, and | 
award is made that part of the ſtock in trade ſhall be lodged in a 


third perſon's hands for certain purpoſes, and the truſtees bring 


ſcire facias on the judgment, and take a moiety of the depoſit in ex- 
ecution as the property of A. the execution ſhall not be ſet aſide, 


So if an arbitrament is made without the aſſent of ſome of the (, K. 3.) 
parties, tho? his ſolicitor aſſents. R. Ca. Ch. 87. 1 Ch. R. 195, Or, made 
[If one of the parties hearing that arbitrator intends to make his without aſ- , 
award, defires him to defer it till he can talk with him to ſyp- ſent of par- 
port tated accounts, notwithſtanding which he makes his award, On, 
the time expiring in two or three days, the court will ſet aſide the 
award. Spetigue v. Carpenter. 7. 1735. 3 P. V. 361.) 
[Arbitrators are not bound to give notice of the time when, or 
place where, they intend to meet. Tittenſon v. Peat, T. 1747, 
3 Ayu 529.] Ts 7 = 7; 


, if an award is made only for part of the cm referred. | 
Cb. 87, 186. | | 2 


| | | | only tor 
Jo, if an award is repugnant. R. Ca. Ch. 87. one. 
Or, impoſſible. R. Ca. Ch. 87. (2K. 5.) 


If it be re- 


And therefore the court may examine the reaſ d | 
the court may ine reaſons and grounds pugnant, 


of the proceeding of the arbitrators, and what matters they con- 
ſidered, R. Ca. Ch. 186. ; | 
If there is a ſybmiſſion to a reference, by the order of the court, 
the. ſubmiſſion is revocable. R. Ca. Ch. 185. 
Bur a revocation without cauſe will be a contempt of the court, 
Ga. Ch. 185. | 3 e 


So, if an award is made upon a private ſubmiſſion without an ( k. 6) 
order of court, chancery may avoid it, if it was made by cor- ne by 
ruption. R. Ca. Ch. 279. | corruption 
Or, if it exceeds the authority. Ca. Ch. 279. or partia» 

So, if an umpire, before the time of the referees is elapſed, de- ly | 
ches he will give ſo much, and afterwards does give {, much, 
vhich was more than was demanded by either referee, the _ = 
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ſhall be avoided ; for it induces a preſumption of corruption, 
2 Ver. 100.' | | | | be 
[If ao arbitrator makes an improper declaration, as that he will 
make A. pay colts, or that 4. having miſuſed B. he will now 
mulct him in his repreſentatives, he ſhall pay coſts. Ward v. 
Periam,-1720. Chicot w. Lequeſne, 7. 1751. 2 Vezey 315.] 
Ilan arbitrator pronyſes to hear witneſſes, and afterwards re- 
fuſes, or omits to do it. 2 Ver. 251.) | 1 
If a reference is to three, or any two of them and two, with- - 
out the other, agree to make an award. 2 Ver. 514. | 
If the arbitrators admit and hear one party, and refuſe the other. 
2 Ver. 515. 585 | | . 
So if an arbitrator is a party who has an intereſt in the matter 
in queſtion. 2 Ver. 251. 15 | ES SS 
Or is a near relation to one of the parties. 2 Ver. 251. 


Or if they chooſe an umpire by lot. 2 Ver. 486. , 
Burt it ſhall not be avoided, becauſe it is not reaſonable ; for the 2 
parties have ſubmitted to the judgment of the arbitrators. Ca. 
Ch. 279. Semb. 1 Rol. 380. LM | 
Or gives exceſhve dampges, if no corruption or partiality is 70 
proved. R. 2 Ca. Ch. 140. 1 Ver. 157. | LY a 
Tho? one party was not heard, if he had opportunity, and ne- - 
— glected to be heard. R. M. Ca. 63.5 K. 
2%, > $0 it ſhall not be avoided, becauſe the ſubmiſſion being between 5 
A. and B. executors of C. of the one part, and D. of the other W 
part, the award was thaFF . having a judgment againſt C. in his * 
life-time, which he had Extended againft D. the terre-tenant, de 
ſhould acknowledge ſatisfaction upon the judgment, whereby B. 
\ the other executor would,bezdiſcharged thereof as well as D. for of 
the ſubmiſſion warrants rbitrament of demands between 4. fo 
and B. as well as of demands which A. and B. have jointly, or ſh; 
1 5 ſererally againſt D. Semb. 1 Ver. 259. 1 Co 
Nor becauſe the arbitrators referred it to others, by the 2 | 
of the parties to make a valuation of improvements upon | to 
3 CS, KR; 145... | N 15 ſhe 
And now by the fl. 9 & 10 W. z. 15. In matters in which Ch 


there is no remedy, but by perſonal action or ſuit in equity, par- 

ties may agree, that their ſubmiſſion to an award be made a rule 

of any of his majeſty's courts of record, and inſert ſuch agrec- | 
ment in their ſubmiſſion, &. which agreement ſo inſerted ſhal bar 


on affidavit read and filed in court, be made of record, and a abl, 
rule of court, ſhall be, that the parties be concluded by ſuch 20 
award, and if they refuſe to obey it, proceſs of contempt to a pe 
rule of court ſhall iſſue, and not be ſtayed by any other court of allo 
law or equity, unleſs it appear on oath, that the arbitrators miſ⸗ 8 
behaxed themſelves, and ſuch award was procured by corruption, bgn 
or other undue means; but an award by corruption or undue faul 
means ſhall be ſer aſide by any court of law or equity, ſo as com. 3 
plaint be made in court, where the rule was for ſuch ſubmiſ⸗ land 
3 the laſt day of the next term after the award pub- Fill 
ied, | : | 


And 


E ˖ - , wo 


And therefore, a ſubmiſhon to an award ſhall be made a rule 
of a court of equity, as well as of the courts of law. | | 

But a court of equity will inforce the performance only. 
by attachment, which remedy fails if the defendant dies. 


2 Ver. 444 


2 


(2 L.) Bankrupts. 
(2 L. 1.) When Chancery aids. 


CHAN E RY will compel every perſon concerned in the u uns. 
eſtate of a bankrupt to make a diſcovery to the aſſignee of the rupe. 
commiſſionerss; : "hs 
Though he was ſervant to the bankrupt, and had given an ac- 
count to him, and was examined before the commiſſioners. R. 
upon a plea of ſuch matter, and the plea over-ruled, 2 Vent. 358. 
Semb. 2 Ca. Ch. 73. | | 
[Bill lies for aſſignee of a bankrupt for delivery of goods pledg- 
ed by the bankrupt, notwithſtanding ſtatute of limitations, and 
alſo as he has a right to come here to know what is due, that he 
may make a tender. Kemp v. Weſtbrook, T7. 1749. 1 Ve- 
zey 278.] | | | 
But to a bill for diſcovery it is a good plea, that the defendant 
was a purchaſer bona fide, before the commiſhon iſſued, without 
notice of any act of bankruptcy. R. 2 Ca. Ch. 73. R. ibi- 
dem 135, 136, 156. Sein. 149. | 
[Tf bankrupt, whoſe eſtate is in mortgage, conveys the equity 
of redemption to a third perſon, after act of bankruptcy, but be- 
fore commiſſion, this ſhall not defeat the aſſignees, but mortgagee 
ſhall .reconvey to them, on payment of principal and intereſt, 
Collet v. De Gols, H. 8 G. 2. C. T. T. 65. . if 
| _ Yet if the plaintiff will enter his conſent with the regiſter, not 
to take advantage of the diſcovery at law, the defendant ſhall _ 
ſhew what goods he purchaſed, and for what price, 2 Ca. 
And if the purchaſe was for a ſmall value, the plea ſhall not be 
allowed. 2 Ca. Ch. 156. | 
So it will be a good plea to a bill for diſcovery of the land of a 
bankrupt, that the defendant was a purchaſer bona fide for a valu- 
able conſideration, before commiſſion, and without notice. R. 
2 Ca. Ch. 136. 5 ä 
So chancery will hear proof of a debt, if the commiſſioners diſ- 
allow it. Ca. Cb. 275. | 
So it will direct a diſtribution of a debt recovered by the aſ- 
ſignees, to the creditors of the bankrupt, if the atlignees arc in 
fault. Ch. R. 264, . N 
Or diſallow a fraudulent diſtribution; as if made before the 
land or effects were fold, Per 2 Commiſſioners, Rawlinſon cont. 
Vide 2 Ver, 162. | = | . | 
| - . 


| = 
{ 
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Or allow perſons to come in for a diftribution, where v7 | 


ought to have it, though diſallowed by the commiſſioners, Ch, 
Re 467- Sol 

And enlarge the time for coming in for à diftribution, 
as to the plaintiff and others, not parties to the ſuit, if they 
contribute afterwards their ſhare of the expence of the ſuit. ch. 


R. 359. 


So if there is a commiſſion againſt partners, chancery allows, | 


after the joint debts are ſatisfied, the ſeparate creditors of each 


partner, paying contribution, to have relief under the ſame com. 


miſſion, out of the ſeparate eſtate of each bankrupt. R. 2 Ver. 
293, 706. 


*So a creditor by bond of one partner, for money which came 

to the uſe of the partnerſhip, may prove againſt the joint. or ſe. 
parate fund, againſt the joint fund on account of the money hay- 
ing been applied to that fund, on the ſeparate account of the 


ſecurity. 2 Brown 595.* | 


So upon a commiſſion at the petition of the ſeparate creditors - 


of one bankrupt, after their ſeparate debts are fatisfied, 
the joint creditors of him. and the other partner ſhall have 
relief for ſo much as the joint ſtock does not ſatisfy, 


2 Fer. 706, | | | 
*So on a ſeparate commiſſion, where there is no joint eſtate, 


the joint creditors wil] be admitted to prove their debts, and to 
receive a dividend pari paſſu, with the ſeparate creduors, 


1 Brown 454. 


180 where there are joint effects, the aſſignees under a ſeparate 
commiſſion ſhall be permitted to poſſeſs themſelves of the ſeparate 


bankrupt's proportion of the joint effects, and then the joint cre - 
ditors admitted to prove under the ſeparate commiſſion. 


1 Brown 577. 2 Brown 5. | 
*And by a more recent order, joint creditors ſhall be admitted 
generally to prove their debts under a ſeparate commiſſion, and re- 


* ceive a dividend rateably with the reſt of the creditors of the bank- 


rupt. Id. 119, 120.* 3 
When partnerſhips have been commenced at different times; 
on a bankruptcy of all, chancery will direct ſeparate accounts, 


and that each eſtate ſhall firſt bear its own debts, and that after 


full 1 and ſatis faction of the debts on ſuch eſtates, the ſur - 
Jus, if any, ſhall be carried over and conſtitute part of the joint 


4 eſtates: The coſts of the application to be paid out of the joint 


eſtates, and the expence of keeping the ſeveral diſtinct accounts, 


do be paid out of each of the reſpective eſtates, according to the 


proportions in which the cammiſſioners ſhall think proper. 
Id. 15, 16.“ 


So chancery will aid a creditor of a bankrupt, being an aſſignee 


of ſtock before the bankruptcy, tho? only the day before ; for there 


may be a reaſon for the preference of one creditor before another. 


. % 


[If 4. after ſecret act of bankruptcy pays money ( without fraud 


and before the commiſlion) to B. againlt whom the afſignees 1e. 


cover 
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cover it at law, B. ſhall in this court be altowed the ſums © 


he paid A. during the ſame period, notwithſtanding this claim 

vas over-ruled at the trial. Billon v. Hyde, M. 1749. 1 Fe 
_ ney 326]. (a) IT 2” „„ 

. [If there is a decree for a receiver to colle& partnerſhip debts, 

and that A. one of the partners, ſhall not diſpoſe of any of the 

ſtock, and the morning of the decree he removes part of it, 


then becomes bankrupt, and the aſſignees get poſſeſſion of itz 


the court will order them to deliver it up to the receiver, and all 
others who have taken any effects or given notes ſince the decree, 


though it is not actually paſſed. Skip v. Harword, T. 1747. 


3 Athyns 564.) | 
[A bill may be brought for ſettling the demands of creditors, 
| tho” the court would have had the ſame power on a petition, and 


the rule of determination muſt be the ſame on both. Bromley Ve ö 


Goodere, M. 1743. 1 Athyns 75. 1 
[The repreſentatives of a bankrupt are bound by the proof of 


the debts before the commiſſioners, unleſs objection made in a 


reaſonable time. bid. | 
(2 L. 2.) When not. 


But chancery will not relieve creditors, who do nat come before 
the commiſſioners in due time. . 


Though there was an agreement between the bankrupt and 


all the creditors, and upon breach of the agreement by the bank- 


rupt, ſome of his creditors ſue out the commiſſion without the 


others. KR. Ca: Ch. 19. „ EOS. 
Yer after time elapſed, where there was a pretence that the 


plaintiff had a judgment executed before the bankruptcy, if the 


I 


plaintiff brings the money levied to the commiſſioners and pays 
contribution, he ſhall be admitted. R. Ch. R. bo, 

So if creditors in London, agree with creditors in the country, 
that if they will relinquiſh goods ſold to them by the bankrupt, 


there ſhall be a commiſſion, and an equal diſtribution amongſt 


them all, and afterwards execute a commiſſion in London, and 
make a diſtribution without notice to them in the country. R. Ch, 


R. 326. a 5 5 5 | 
Chancery will not relieve, if the party is not a bankrupt ar 


law; for that queſtion is properly triable at law, 2 Ca. 


Ch. 153. h 
So chancery will not aid the aſſignees of bankrupts againſt a 
purchaſer of the bankrupt without notice of the bankruptcy, R. 
2 V. er. . ö a F . i 
[If a bankrupt's eſtate in mortgage becomes veſted» by meſne 
ulignments in another, who after the bankruptcy, but before the 


(a) Note; The act of 19 C. 2 c. 31. which enaQs, that creditors of bank 
Apts mall not be liable to refund to the aſſignees monies received before no- 
lice of a ſecret act of bankruptcy, was made in 1 746. But the aR of bank- 


beſore 
commiſſion, 


i 


ruptcy on which the action of the aſſignees was founded, was three years 
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commiſſion, gets a releaſe of the equity of redemption from. the 


' bankrupt, he is as a purchaſer for a valuable conſideration, and 


the court will not take advantage of him, nor grant a 


diſcovery againſt him. Collet v. De Gols, H. 8 G. 2. C. T. 
T. 65.] 5 0 * 
IIf chere are mutual demands, defendant at law 


ſet off his demand againſt plaintiff, under fat. 5 G. 2. c. 30. 


and need not come into equity. Lock v. Bennet, 7. 1740. 2 A. 


kyns 49.] | . 
2 [If a man has a ſpecific lien upon the ſtock of a bankrupt, he 


ſhall have ſatisfaction firſt, and not be obliged to come in as a 


creditor. Thus a partner ſhall have his ſhare before the ſeparate 


_ creditors of the other partner can affect the ſtock, and this not- 
withſtanding any agreement to diſſolve the partnerſhip, unleſs the 


conditions were performed by the bankrupt. Weſt v. Shy, 


P. 1749. 1 Fezey 239.] 
[The commiſſioners may proceed ex parte without order, if 
the other party does not attend. Ex parte Bax, T. 1751. 2 Ve. 
r bf. ? 
If commiſſioners certify ex parte that objections to their certi- 
ficate were waived by objector's counſel, the exception ſhall be 
oyer-ruled. 7bid.] | 


(2 M.) Baron and Feme. 
| (2 M. 1.) Suit by them. 
H E N huſband and wife ſhall join. in ſuit, and when 
(V. — 
Regularly huſband and wife ought to join in a ſuit. 
[Bill by huſband and wife, he claiming in her right, is to 


be conſidered as bill of the huſband. Paæolet v. Delaval. 2 Ve 
00 663.] | | | 


[If fene. covert ſues with her huſband for her ſeparate eſtate, 


the court will order payment to a truſtee for her. Griffith v. Hood, 
T. 1752. 2 Petey 452.] | 35 

But if a feme covert demands relief, for a ſeparate maintenance 
ſettled by husband, ſhe may ſue alone. R. upon demurrer, Ca 
Ch. 35. h | 
So any one may exhibit a bill for a ſeme covert, as prochein 


amy. | 

: But upon her affidavit, that the bill was brought without her 
conſent, it ſhall be diſmiſſed. M. 1713. Eg. Abr. 72. 
IA feme covert may have leave to change her prochein amy, 
progreſs in the cauſe, the new one entering into recognizance to 
anſwer coſts, and abide order on hearing. Lady Lai v. Halpen, 
M. 1731. Bunb. 310.] 95 


(NM. 2) 


either of them ſhall ſue alone. Jide Baron and Ferne, 
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(2 M. 2.) Suit againſt them. | 
When they ſhall be joined in a ſuit, and when not. Yide Ba- 


ron and Feme (V). | 
If a /ubpena is taken out againſt huſband and wife, 


ſervice upon the huſband,” with notice, that it was alſo ' 


againſt his wife, is ſufficient. Vide Praflical Regifter in Chan- 

ery 343. Be | 
And if the huſband appears, but not the wife, an attachment 

goes againſt both. 16. | EE „ 

Or by order of the court, it may be againſt the wife alone, 


where the huſband pleads in the name of himſe If and his wife, 


and ſwears to the plea, but his wife by combination with the 
plaintiff will not be ſworn. Ca. Ch. 296. | 


[A wife ſhall be allowed to anſwer ſeparately, if ſhe cannot in 
conſcience ſwear to the anſwer prepared by her huſband. Za 


parte Halſam, T. 1740. 2 Athyns 50.} 1155 
[If husband and wife are joint defendants, yet if it ap- 
pears that they have oppoſite intereſts, the court will order the 
= 188 ſeparately. Penne v. Peacock, M. 8 G. 2. C. T. 
41. | | 
So if the husband is beyond the ſea, and the wife within the 
realm, proceſs againſt the wife alone, for a thing done by the wife, 
or in which ſhe was a truſtee, ſhall be regular, and ſhe ſhall be 
allowed to give a ſeparate anſwer. R. 2 Ver. 614. 
If husband and wife are defendants, the wife muſt anſwer, 
tho" her anſwer cannot be read againſt the husband; tho? it may, 


poſhbly, againſt her when diſcovert. Wrotteſly v. Bendi/h, H. 1733. 


3. V. 235.] 5 
[If husband and wife are adminiſtrators and live abroad, and 


wife coming to England is taken up on proceſs of contempt againſt | 
both, and gives bond for appearance, appears, and obtains time to 
anſwer 1 ſhe cannot afterwards have the bond and ap- 


pearance ſer aſide. Travers v. Bulkeley, H. 1749. 1 Vezey 383. 


1Wilfon 264. ]. 


(2 M. 3.) What they ſhall be compelled to do. 
Husband and wife may be compelled to levy a fine, or to perfe& 


an aſſurance. | 

So to make a releaſe of the right of the wife to land. 

(If A. ſertles an eſtate in truſtees to him for life, his wife for 
life, and to the heirs of their bodies ; they have a daughter who 


| marries B. A. marries a ſecond wife, and agrees to ſettle this 
eſtate on her and their iſſue. Afterwards all agree that B. ſhall 


bare 2000. with his wiſe, and the eſtate go to C. ſon of the ſe- 
cond marriage; B. and his wife by an anſwer afterwards diſ- 
claim, but ſhe after that refuſes to join with C. in a conveyance 


w a purchaſer : The court will not decree her to join, but will 


decree 


— — — — 
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decree B. to join, and to procure her to join, or that he 
B. ſhall refund the 200l. Sedgwick v. Hargrave, M. 1750, 
1 Emp $7]. --- 5 | 
_ To reconvey by fine lands mortgaged, veſted in the wife, 
To produce evidences. | OS. 


To ſtay waſte committed by the wife. 
(2 M. 4.) What not. 


But a husband ſhall not be compelled to perform to his wife, | 
after a ſeparation, a promiſe-made her during coverture, to give 
her 100. 1 Ch. R. 60. © JEET , 

So a woman ſhall not be compelled to perform her agreement 
by deed made during her coverture. | 
Nor to abide by a ſettlement made by her and her husband; if 
ſhe does not aſſent to it, after the coverture is determined. Ca, 

Yer if the'ſertlement is in lieu of the performance of marriage 
articles, and the wife, after the death of her husband, enters 
and takes the profits, ſhe ſhall not afterwards avoid it, R. Ca. 


Ch. 255. 
EE” (2 NM. 5.) AR of the Huſband when jt binds the Wiſe, 


If the husband releaſes a debt due to the wife before coverture, 
ſhe ſhall be bound by it. Ph | 
So if he releaſes a legacy, though only contingent, or 
there is a poſſibility that the wife may have it ; if the contingency 
* rag happens, 2 P. W. ($Go8.) Vide Aſſignment, ants 
2 H.) 6 c 
| 12 if there is a proviſo in marriage articles, that if there is 
no iſſue, then the portion, and all ſums given the wife during 
the marriage, ſhall be enjoyed by the husband, his executors, &. 
to their own uſe ; and the wife's mother leaves 2000. to them 
and the ſurvivor, and if no iſſue, then after the death of the ſut · 
vivor to her own executor ; and 1000. is paid to the husband, 
who dies and leaves all his eſtate to his executor, in truſt for, Vc.; 
this 1000). ſhall notwithſtanding belong to the wife, as not ſuch 
money as intended under the covenant. Hawkyns v. Ohn, 
P. 1743. 2 Athyns 549.] 5 DT 4p 
If A. gives a legacy to a woman, and upon her marriage it !s 
agreed that part thereof ſhall be applied to the payment ol the 
debts of the husband, and after marriage the husband aſſigns the 
+ relidue for the payment of his debts, the wife ſhall be bound 
thereby. R. Eg. R. 80. 5 7 . 
So if a husband poſſeſſed of a term for years in right of hit 
wife, leaſes for a leſs term, and for the ſecurity of money bot- 
rowed of his leſſee, covenants to make him another leaſe after the 


end of the prior; the wife ſhall be bound thereby ; for this — 


lid 


v. Dal way, T. 174). 3 hn 530. 1 Vexey 19.] 


Hus 105. | 
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tant amounts to a diſpoſition of the eſtate in equity, purſuant to 
the power of the huſband. R. Eg. Ca. 42, 3.* „ Ad part of 
[If three ſiſters of an inteſtate agree to divide his perſonal eſtate, 2 Mod. ca. 
and ſign a memorandum at the bottom of the account; and a +435 
mortgage in fee, and another for a term are allotted to A. one of | 
the ſiſters, whoſe huſband before any aſſignment, borrows 2007. 
of B. on note, depoſits the two mortgages, and promiſes in writ- 
ing to aſſign them as a ſecurity, and dies, this promiſe to aſſign 
amounts in equity to an aſhgnment p79 tanto, but the reſidue he- , 
longs to A. as her choſes in ation. Bates v. Dandy, T. 1741: | £4 
2 Aikyns 207.] | 7 hs „ | 
{Huſband may aſſign his wife's term, or truſt of term, (unleſs 
from himſelf for her benefit,) or her mortgage in fee, or 
her choſe in action, or her poſſibility for valuable conſidera- 
tion, or releaſe her bond without receiving any of the money, 


If by marriage ſettlement of A. a term is created to raiſe 2000. 

apiece for the daughters {wing at his death, who /hall aitain 21, or 
be married; and one daughter B. marries C. in A's life-time, and 
previous to the marriage there is a covenant on the part of C. re- | 
citing, that B. had aſſigned a bond for 500. to truſtees, to him 

for life, her for life, then to their children then living, or in de- 

fault of children to the executor of the ſurvivor of B. and C. and 

that C. ſhall after the marriage aſſign to the truſtees M money and 
ſecurities then due and owing, and belonging to B. or which ſhe is 
intitled to in any reſpe& whatever; and then A. dies, and then 

C. leaving children, the 2000/. ſhall be ſecured to them. Baſh 


IIf huſband and wife join in fine of the wife's Jands to a pur- 
chaſer, and afterwards the huſband alone declares the uſes by 
articles, and there is no other deed declaring uſes, and theſe do 
not vary from what ſhe intended, and ſhe has acquieſced for 
many years, ſhe is bound. Swanton v. Raven, T. 1744. 3 A. 


So if huſband and wiſe by articles during coverture agree to Fe — 
have lands incloſed ; the wife ſhall be bound, tho? it is part of her 
jointure, 2 Ver. 225. | | 8 

So if they agree to accept other lands in lieu of thoſe in her | 
jointure; if after the death of her huſband ſhe complies with any 
part of the articles, ſhe ſhall be bound, 2 Ver. 225. | 

So the wife's bond given jointly with her huſband, ſhall bind 
her ſeparate property. 1 Brown, Ch. Rep. 16. | 

85 if a mo fole * for the ſale of land, and before it is com- 
pleated, ſne marries, and another agreement is made with the 
huſband and wife, which ſhe ſubſcribes ; ſhe ſhall be bound by it 
after the death of her huſband. s 

[1f leaſe for years is aſſigned before marriage to truſtees, to 
make leaſes for benefit of huſband and wife, and after marriage 
huſband and wife make a leaſe, it ſhall be good agaioſt the widow. 


So 


Roupe v. Atkinſon, R 1724. Bunb. 162 
Vox. II, e 
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80 if huſband and wife agree with a tenant of land of the 
wife's that if he will ſurrender one part, he ſhall have another 


part for three lives: this binds the wife after the death of the © 
huſband. | . : 


So if a woman agrees with A. before marriage, for a thing to 
be carried into execution after the death of A. and then inter- 
marries with him; it ſhall be decreed, and is not extipguiſhed 
by the marriage. R. Ca. Cb. 118. Vide Baron and Feme. 


5 (2 M. 6.) When not. ky 


But an agreement by huſband and wife, for the ſale of the land 
of the wife, does not bind the wife. 7 

[If two ſiſters joint-tenants in fee marry, and the huſbands 
make a partition between themſelves, and the heirs of the wives; 
this agreement of the huſbands, tho attended with long poſſeſſion, 
does not bind the inheritance of the wives. Jreland v. Rik, 


M. 1739. 1 Athyns 541.] 


So if ſhe agrees to relinquiſh her jointure for other recompence, 


— 


and it is decreed accordingly; ſhe not being a party to the decree, 


| ſhall not be bound by that agreement. 


If huſband and wife by deed, without a fine, mortgage ſhares 


of the wife in the New River water, the wife ſhall not be bound, 


though ſhe paid intereſt after the death of her buſband. R. 2 P. 
W. 127. | EY | a | 

[If a feme covert has an intereſt in real eſtate intailed, no agree- 

f remainder-men can bar the intail without a fine, nor can 

this court carry ſuch agreement into execution as to a legal eftate. 


Trafford v. Bochm, H. 1746. 3 Athyns 440-] 5 


So if huſband and wife exhibit a bill in equity, and after the 
cauſe is at iſſue, examine witneſſes, and then the huſband dies; 
and her fecond huſband exhibits with her a new bill for the 


| fame cauſe; they may examine the ſame witneſſes, for the 


wife was not bound by the proceedings on the former bill 
2 Ver. 197. „ | 


(2 M. 7.) When the Huſband ſhall be bound by the Act of the 
| ; Wife. SEE 


[The huſband during the coverture is liable to all the viſe's 
debts before coverture, (in equity as in law), though he get 80 
255 with * Heard v. Stanford, H. 9 G. 2. C. T. J. 173. 
3 P. W. 409. | | | „„ 

[And if any part of her fortune was not recovered by 
the huſband during the coverture, and it comes to his han 
” is a after her death, it is liable to her debts. 

The huſband ſhall be charged after the death of the wife for the 


| debt of the wife dum ſola, for goods to her ſold, which came "a 


cH&Kcnmky _ -_ 


the uſe of the huſband after her death. R. on Demurrer, Ca. 
Ch. 295. Vide Eq. Abr. 60. = 5 | 4 

Z3o the huſband ſhall be charged for the profits of land in truſt 
taken by the wife, dum ſola, and by her former huſband to whom 
ſhe was executrix. R. Ca. Ch. 8 1. „„ 

So he ſhall be charged for goods given to the wife for life, and 
after her death to A. if the wife waſtes them; though the wife 
was then parted from her huſband : for 4. does not claim under 
the wife. 1 Ver. 143. 0 
So a ſecond huſband ſhall be charged for a deva/ftavit by his 
wife and her former huſband, where there is a bond debt due; 
for there is an actual lien thereby. 1 Ver. zog. | by: 

So an executor of the huſband ſhall de charged for the debt of 
the wife during a ſeparation, and ſhall not charge it upon the 
jointure of the wife. R. 1 Ver. 326. 5 

So for the funeral of the wife, though ſhe had a ſeparate main- 
tenance and makes an executor, who takes care of the funeral; 
if he hath nothing by her will. R. Eg. Ca. 31.“ ed Part of 

80 if a woman before her ſecond marriage makes a proviſion 2 Med. Ca. 
for the children of a former huſband ; it binds the ſecond huſband. | 
1 Ver. 408. - 1 | 

So tho? the deed is detained in the cuſtody of the ſecond huſ- 
band or his agent, if it was public and made before the treaty of 
the ſecond marriage, where the ſecond huſband did not make a 
ſettlement, or compenſation for it. R. 2 E. I. 360, 60g. 

So if there is a covenant to transfer ſtock for the children of \ 
the firſt huſband, which is not transferred before the ſecond 1 
marriage. 2 P. M. 6cg. 12 4 3 | 

* So where a widow before her marriage with a ſecond huſ- 
band, conveys her fortune to truſtees, t her own uſe, the deed is 
ralid againſt the ſecond huſband, though he had no notice of the 
ſettlement, if he made no treaty before marriage. 2 Brocun, Ch. 

. es- ve 2 

[If a widow having children, for whom there is no proviſion 
made by articles previous to her ſecond marriage (her intended 
huſband party thereto) conveys her lands, &c, to truſtees, to di- 
vide among her children by the firſt marriage, if none by the fe- 
cond, or if any, then among the children by both; and after mar- 
riage huſband and wife mortgage to perſons having notice of the, 
ſettlement; the ſettlement ſhall ſtand good, and not be conſidered 
as voluntary againſt creditors or purchaſers. Newſteald v. Searles, 

H. 1737. 1 Athyns 265.] 7 5 
If a man by will gives a third of the moiety of the reſidue of 
bis perſonal eſtate to his daughter 4. who marries B. and they > 
have iſſue C. and while abroad aſſign over this third in truſt for 
debe. Ce if they die before their return; B. dies, and before the money 
is reduced into poſſeſſion, 4. marries a ſecond huſband D. and 
2 dies, D. ſhall make proviſion for C. out of this money; and if 
he writes letters, ſaying, he is willing to ſettle the whole 
on her, and dies, theſe letters ſhall be taken as an appropria- 
| | ee 80 tion 


- 


me 10 


5 5 


tion of the whole to Go Groſvenor v. Lane, P. £741. - G ; 
kyns 180.] _ | | Ns | 


(2 M. 8.) When not. | 


n 

he huſband is not chargeable (in equity nor in law) with 2 

his wife's debts after her death, tho“ he has a large fortune * 
by her. Heard v. Standford, H. 9 G. 2. C. T. T. 173. 3 B. of 

I. O a : ; - . 0 8 

| 8983 ſhall not be charged with a debt upon fimple cos - 2 
tract, or breach of truſt, by reaſon of a devaſtavit by the wife and ra 
her former huſband. 1 Fer. 309. | | Sg 
So if the wife, before marriage makes a ſettlement, without the 3. 
privity of the hufband, for her feparate uſe; the huſband fhal 

not be bound by it. R. 2 Ver. 17. 2 P. W. 359, 535. on 
Though the fettlement was made upon a former marriage, with die: 

the privity of the former huſband ; the fecond huſband, not the 
knowing of it, ſhall not be bound by it. 2 Ver. 17. Ca. 
So if ſhe makes a fettlement for the children of her former 8 
Ruſband without the privity of the ſecond, but the ſettlement is ſettl 
detained in the cuſtody of her or her agents. 2 P. V. 359. truſſ 
So if the ſecond huſband has notice of the ſettlement, where K. 2 

it was ſubject to the controul of the wife, who limits the eſtate to 8 
her ſecond huſband. 2 P. V. 534. 5 | huſb 
Vet if the wife before the treaty for the fecond marriage makes truſt 

a ſettlement of a competent part of her eſtate, for a proviſion of in th 
her children by a former huſband, the fecond huſband not having life; 
made a jointure in recompence for this eſtate, ſhall be bound fuch 
thereby. 2 P. V. 358, 606. f | | Ch. 1 
So if a woman agrees to diſtribute the refidue of the eſtate of If 

B. amongſt others, and then marries, and by the death of B. recei 
ſeven years after the marriage, ſhe becomes intitfed to the reſidue; ment 
the huſband is not bound to diſtribute, for he was not within the vife, 
intent of the agreement. 1 Ch. R. 26. for tl 
If a woman commits a devaſtavit, and afterwards marries R. 7. 
and dies, the huſband ſhall not be charged beyond what be 80 
had with his wife. R. 2 Ver. 118. Vide Baron and Fm, for hi 
(9-0) | | | | it; fe 
If the huſband makes a ſeparate eſtate for the uſe of the wik he hat 
during their joint lives, and afterwards limits the eftate to the ole Ca. C 
of the huſband for life, and after his death to the heirs df So 
the wife, till his heir pays 100 l. to the executor of the wiſe, wit marrie 

intereſt from the death of her huſband, and afterwards to tle 266. 
wife for life; if the wife dies before the huſband, the 100 “. fal 80 
not be paid by the huſband to the executor of the wiſe. | marria 
2 Fer. $30. ©: - 5 3 | | requir 
3 jt term, 
[If 


(2 M. 90 ule, to 
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(2 M. 9.) Truſt for a Wife ; when it eures to the Huſband. 


If a man deviſes money for the purchaſe of an annuity in the Ve Baron *q 
name of the deviſe, to be paid to a woman and her aſſigns, and 24 5 Ti.) 7 
ſhe marries, and afterwards does not cohabit with her huſband by (EIS 
reaſon of his poverty; the huſband is the aſſignee gf his wife, not 
being excluded by ſpecial words, and the annùity, from the time 
of the bill by him exhibited ſhall be decreed to be paid to him. 
R. Ca. Ch. 194. © ok ©, 

So if a term for years is ſettled by a woman before marriage in 
truſt, and ſhe receives the money after marriage; the property is 
in the huſband, who may diſpoſe of it at his pleafure. R. Hob. 
3. in marg. 1 Ver. 7, 18. | 

So if a term for years is ſettled by the wife, before marriage, 
on A. in truſt for herſelf,” with the aſſent of the huſband, 4. 


with dies, and the woman takes another huſband ; the truſt ſhall be in 
not the power of the ſecond huſband. R. 2 Ca. Ch. 73. Semb. cont. 
Ca. Ch. 208. | 
rmer So if the wife, with the conſent of the huſband before marriage 
nt 13 ſettles a term to pay the debt of the huſband, and afterwards in 
g. truſt for herſelf ; the reſidue ſhall be in the power of the huſband... 
here KR. 2 Ca. Ch. 73. | ENS | 5 
ate to So if a marriage ſettlement is agreed upon, and afterwards the 
huſband, to avoid a ſequeſtration, directs a term to be veſted in 
nakes truſtees for the ſole uſe of the wife, and covenants that it ſhall be 
on of in the ſole power of the wife, yet takes the profits during her 
aving life; this term, though proved but by one witneſs to be made on 
ound ſuch an occaſion, ſhall be decreed to the huſband, R. 2 Ca. 
Cb. 180. | | 
te of If by agreement before marriage, the wife is to be allowed to 
of B. receive the rents of her eſtate to her ſeparate uſe, and the agree- 
due; ment is left with A. who receives, and with the privity of the 
in the wife, pays the rents to the huſband ; A. ſhall not account 
for them to the wife after the death of her huſband. 3 Ch. 
arries KR. 7. | 
at be So if the huſband ſettles a term for years, to the uſe or in truſt 
Em, for his wife; the huſband may diſpoſe, forfeit, or bar the wife of _ 
| it; for he hath the ſame power over a truſt in right of his wife, as 
, wiſe be hath of a term in her right. K. 1 Rol. 343. I. 25. per Finch. 
he ofe Ca. Ch. 266, 225. K. 2 Ver. 210. R. Lane 54. 
n So if a term is granted to the uſe of a woman, who afterwards 
,, wit 8 ; the huſband may diſpoſe thereof. Semb. Ca. Ch. 
o de , 206. | 5 he 
1 So if the wife be entitled to a truſt term under.her father's - 
TT marriage ſettlement, and her father give her in marriage without 
N requiring any ſettlement, the huſband may diſpoſe of that truſt : 
term, and prevent any thing ſurviving to her. 3 Al. 435. 
[If a man propoſing to give a feme covert money for her ſeparate 
M. 9) ul, to ſecure it gives her a note for ſo much received and pro- 


miſing 


390 
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miſing to be accountable, it is aſſets of the huſband after his death 


Hodges v. Beverley, H 1724. Bunb. 18. 
If a feme-covert depoſits money in a man's hands, to be k 
9 ſeparate uſe, it is aſſets of the huſband after his death, 
So if a legacy is given to the wife out of a reverſion, after au 
eſtate" for life; and during the life, the huſband aſſigus it to 4 
and dies; . fall have it, though it is afterwards paid to the 
wife and diſcharged by her. R. Eg. R. 88. Vide pol, 

K, 3,4. 8 | „ 
1 But if 5 . is granted or ſettled by the huſband for the 
jointure of the wife; the huſband cannot diſpoſe of it. R. (a, 
Ch. 266. K. 1 Rol. 343. J. 30. 1 Fer. 7. R. Ca. Ch; 225. 


So it ſhall not be forfeited by the outlawry, or attainder of the 


huſband. © Ca. Ch. 225. 


/ 


Or if it is ſettled after marriage upon the wife, and ene | 


upon their children; the huſband cannot diſpoſe of the truſt for 
the children. Semb. 1 Rel. 343. J. 32. | | 
Or if a term is ſettled before marriage in truſt for a woman, 
who afterwards. marries, and the huſband: ſarvives ; the huſband 
ſhall nor have it, but the executor or adminiſtrator of the wife. 
R. 4 Infl. 87. Co. Lit. 351. 1 Kal. 346. J. 5,—Bu ſaid 
Ku cont; "AT. x5. - * : | * 
So if land is ſettled after martjage for the ſeparate maintenance 


"46 the wife, who out of the profits ſaves money, which ſhe pu; 


out at intereſt in the name of a truſtee, and. diſpoſes thereof by 
her will, and dies; her huſband ſhall not have it. R. Ca. 
Ch. 118. - NES 


[If a bond is deviſed to a wife, 1% her ſole and ſeparate uſe, the 


intereſt js veſted in her in equity, as much as if it had been de- 
viſed to truſtees for her ſeparate uſe. Rolfe v. Budder, H. 1724. 
Bunh. 187,] os 8 . 

If perſonal eſtate is given to the ſeparate uſe of a feme coven, 
ſhe is conſidered as a feme-/ole, and may diſpoſe of it and all the 
accruer upon it, if the is ſeventeen. Hearle v. Greenbank; B. 1749. 
3 Athyns 695, 1 Vexey 298.) | 


So if a term is created by a woman ſeiſed in ſee, for a ſpecial 


| purpoſe, via. In truſt for her hufband for life, and afterwards 


to the iſſue of that marriage, and for default thereof to hetſelf for 
the reſidue of the term; the haſband dies without iſſue, and the 
wife takes a ſecond huſband ; he ſhall not have the term as a term 
in groſs, but it ſhall go to attend the inheritance of the wife. R. 
4 Anne, 1 Sal. 154. 2 Ver. 520. | 

So if, a woman leſſee ſertles the term in A. in truſt, Qc. and af. 
tetwards marries him in the reverſion and dies; the huſband fhall 
not have the truſt. Lane 113. | x 

Yet if a term is before marriage ſettled, with the aſſent of the 
huſband, in truſtees, for the ſole diſpoſition of the wife without 
her huſband ; and the wife permits the huſband to receive the 

a a | FI : rents 
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rents during his life, his executor ſhall not account for the profits. | 
Semb. Ca. Ch. 1882. | N 

[If 100“. fer annum is ſettled in truſt for a wife's pin money, 
and the huſband notwithſtanding finds her in clothes and other 
neceſſaries, it is a bar to any demand for arrears of pin- money 
during ſuch time. Fowler v. Fowler, P. 1735. 3 P. M. 353] 

| So, if a legacy is given to the wife, payment ought to be made 
to the husband; for it ſhall not be ſuppoſed to be for the ſeparate 


uſe of the wife, though ſhe lives ſeparately from her husband. 


R. 1 Ver. 261, 2. RK. 2 Ver. 659. | 


(2 M. 10.) When the Huſband ſhall be aided for the Portion 
ED | of his Wife. ng | 


So, if the portion of the wife is not paid before the death of 
the husband, where he has ſettled a jointure for it, his executor 
ſhall have it, though the wife ſurvives. R. Ca. Ch. 189. = 
Though part of the portion was out upon mortgage, which is a 
choſe in action, and ſurvives to the wife generally. R. 2 Ver. 502. 

Though no agreement expreſſes, that the husband ſhall have the 


portion. 2 Ver. 502. 


Though the husband dies without iſſue, and the wife alſo dies 


before the portion is paid; for by the ſettlement of a jointure, 


the husband is a purchaſer of the portion. R. Eg. R. 71. 8 
Neither the husband, nor any perſon ſtanding in his place, 
can have the wife's fortune, (in chancery) without making a pro- 

viſion. Middlecome'v. Marlow, H. 1742. 2 Athyns 519.*] 
[*A wife muſt in general be preſent in court, to-conſent or 


| ele; if abroad, perſons may be empowered to examine her 


ſeparately, and to certify to the court, ſhe and they ſigning the | | 


examination. Parſons v. Dunne, M. 1750. 2 Ver. 60.*] 


In ſuch a caſe the examination and conſent ſhall be taken by 
a magiſtrate of the place where ſhe reſides, atteſted by notaries, 
and tranſlated on oath. 2 Brown Ch. Rep. 663.* „ 

And in all applications for money of the wife to be paid by 
conſent to the husband an affidavit muſt be made that there is no 
ſettlement of it on the marriage. Id. I.. „„ 

But if there be any queſtion as to the validity of the marriage 


of a ward of the court abroad, the court will not order money 


out of the bank to be paid to the husband. Roach v. Garwan, 
M. 1748. 1 Ver. 157.*] V 

And, if the husband ſettles a jointure ſuitable to the portion of 
his wife, which conſiſts of choſes in adlion, and an eſtate of inhe- 
ritance, and before the ſecurities are altered, and the inheritance 
ſettled, the husband dies; his executor ſhall not have thoſe 
debts, or the inheritance, without a ſpecial - agreement for that 


purpoſe, though the husband left not, otherwiſe, aſſets for his 
4 5 


debts. R. 2 Ver. 68. | | 


| [Yet if on marriage certain agreements are made by way of 
ſettlement on the wife, and the husband dies without having re- 
covered a bond debt given to the wife while ſole, it ſhall go to 
1 8 | | | the 


. 


* 


CHANCERY, 


| the husband's repreſentative, he being A purchaſer, tho' the wife's 
fortune was of more value than what ſhe was to have by the ſer. 


tlement ; and ſo nothing moving from the husband to the wife. 
Adams v. Cole, H. 9 G. 2, C. T. T. 168,} | 


Yet, if the husband releaſes all demands or portions of his wife 
for ſuch a ſam, this does not bar him of ar! eſtate due. to his wife 
as adminiſtratrix to her ſiſter, who was dead before the releaſe. 

Ca. Ch. 253. Vide ante, (2 B. 2.) | 


If a woman in contemplation of marriage enter into an agree. 


ment with her intended husband (without ſeal or ſtamp) by which 
her property is ſettled on the ſurvivor for life; this gives the 


husband ſurviving an equitable eſtate for life, 2 Brown Ch, 


Rep. 534 


(2 M. 11.) When the Wife ſhall be aided againſt the Ad of 
. her Husband, Th 


If a man agrees by articles to make a marriage . ſettlement, 
Chancery will compel him to do it. Vide piſt, (3 Z. 1.) 

If the wife agrees to ſell her inheritance upon conſideration of 
having part of the money to her own proper uſe, and the money 
is veſted in truſtees for the benefit of the wife ; this money ſhall 
not be ſubject to the debts of the husband, tho” the wife after- 
wards conſents that it ſhall. R. 2 Ver. 64, 5. 


So, if the wife, having a jointure, agrees to join with her 


husband in a ſale of it, upon his bond to ſettle ſo much other land 
or her jointure ; the wife as to this bond Thall be preferred to 
other creditors. R. 2 Ver. 220. ED | h 

But, if the bond is to ſettle other lands upon the wife for life, 


and afterwards upon the children, where the husband by a prior 


ſettlement might have barred his iſſue; the children ſhall not be 

preferred to other creditors. R. 2 Ver. 221, 

If a woman before marriage conveys her eſtate to truſtees, to 

pay her the profits during life, and after her death as ſhe ſhould 
y will appoint, (or for want of it to her right heirs), and ſhe 

marries, and her husband mortgages, and they both leyy fine of 


the premifles, declaring the uſes to be for ſecuring principal and 


intereſt ; this ſhall bind the wife, though ſhe inſiſts in her anſwer 
that it was by dureſs and fraud, unleſs it is otherwiſe proyed, 
Penne v. Peacock, M. 8 G. 2. C. T. Z. 41.} FRE 
[If by articles previous to the marriage of A. and B. the father 
of B. covenants to pay A. 1000/. and that his executors ſhould 
ay him Fool. more as the reſidue of B's marriage-portion ; 


and A. covenants to ſecure by ſpecialty 1000). to B. if ſhe ſur- 


vives ; and after the father's death, A. being indebted, aſſigns 
the 500. to C. and then becomes bankrupt; C. ſhall have it. 
Brett v. Forcer, H. 1746. 3 Athyns 403. 8 


If the husband mortgages the eſtate of the wife, reſerving to 


them the equity of redemption ; the perſonal eſtate of the hus- 
hand ſhall be firſt applied, 2_Yer. 604. After other debts paid. 
2 Ver, 68g. De N f | 


E 
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So, if a man agrees upon his marriage, that his wife ſhall diſ- 
| poſe of goods or money by her will, a diſpoſal by writing in the SER 
nature of a will ſhall be good. Cro. Car. 219, 376. Vide poſt, 3 
(2 M. 14.) Vide Baron and Feme, (P. 3.) - . ww 
And if it is found, that ſhe made a will, the verdi& ſhall be 
good, though ſtrictly it is not a will. R. Cro. Car. 219, 
So, if the wife makes a In, according to the power 
given by her huſband ; it ſhall be good, though the agreement 
or bond entered into by the huſband is cancelled by the wife during 
che coverture. 1 C. R. 118. N 
So. a diſpoſition by the wife, (who has an article of her 
huſband for the management of her own eſtate) of money ac- 
- quired by her own induſtry, allowing to the husband a reaſonable 
maintenance, ſhall be good. R. Ch. R. 57, : 1 
If intereſt money ſaved out of the ſeparate eſtate of the wife 
dum ſola, is put out at intereſt, and a bond given for it to the 
husband, who declares by parol, that it ſhall go for her ſeparate 
benefit ; the wife ſhall have the diſpoſal of it. R. 2 Yer. 748. 
[If a husband deſerts his wife and children, and her relations 
lend her ſtock wherewith ſhe trades and makes a profit, and lends © 
money on bond and note, which the borrowers make payable to 
the husband; all ſhall be conſidered as her ſeparate property, and 
if the husband ſeizes her effects, the court will order them to be 
reſtored in ſpecie, or if diſpoſed of to pay the value, and the 
bond and. note to be paid to her ſeparate uſe, Cecil v. Fuxen, 
H. 1737. 1 Athyns 278. ] - 


(2 M. 12.) Proviſion for a Wife. | 


- 


How a proviſion for the dower of a wife ſhall be aſſiſted by a (2 M. 12.) 
court of equity. Vide poſt, (3 E. 1, 2.) r How ex- 82 
When a proxiſion by marriage articles ſhall be inforced. Vide pounded. * . 
poſt, (3 Z. 1, Cc.) | . 
If a man by his will deviſes lands to truſtees, to pay a third 
part of the profits to his wife, till his ſon attains the age of 21 
years, and the other two thirds for his debts ; though the ſon and 
wife die (the ſon under that age) the third part ſhall be paid to 
the executor or adminiſtrator of the wife, till ſuch time as the ſon 
would have attained the age of 21 years. KR. 2 Ver. 65. | 
If the husband purchaſes a patent of a chace to himſelf and his 
wife and B. and dies indebted, the wife ſhall have the benefit of 
it for her life; for ſhe cannot be a truſtee for her husband, and 
therefore it ſhall be intended for her benefit ; though B. ſhall be 
atraſtee for the executor. R. 2 Ver. 67. „5 
So, if the husband takes a mortgage, bond, c. in the names 
of himſelf and his wife; they ſhall go to the wife, if ſhe ſurvives, 
and there are aſſets ſufficient for his debts. R. 2 Ver. 683. 
[If A. deviſes 2000 l. ſtock to B. by her maiden name, not 
knowing her to be married, and the husband and wife agree to 
ſeitle this 2000 J. in truſtees, in truſt for the husband and wife, . 
: e ' . 
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and the ſurvivor, and transfer to truſtees, and a declaration of 
truſt is prepared and ſent to husband, who objects to it as not 
according to the agreement, and directs another according to it, 
which 1s drawn, but before executed husband dies, and wife ad. 
miniſters ; ſhe ſhall have the 2000/7. in her own right, and not 
as adminiſtratrix. Fort v. Fort, H. 9 G. 2. C.T.T. 171.] 

- [IF a husband voluntarily after marriage allows his wife the 
profit of butter, poultry, and the like, out of which ſhe faves 
1001. which he borrows, and dies; the court will allow this as 
a debt, and ſhe ſhall come in as a creditor for 1001. eſpecially if 
there is no defect of aſſets. Slanning v. Style, M. 1734. 3 P. 
M. 334] | 
1065 if he allowed her two guineas on the renewal of every 
leale. Calmady v. Calmady, 3 P. W. 339.) | | 
III husband does not pay his wife her full pin-money, and on 
her complaining thereof, tells her ſhe ſhall have it laſt, and dies; 
ſhe ſhall be let in to have the arrears of her pin- money. Ridaut 
v. Lewis, H. 1738. 1 Atkyns 269. ] | : 

[If A. before marriage conveys land to truſtees, to ſecure 
Tool. to his wife for her ſeparate uſe, and after many years, on 
diſputes, ſhe leaves him and goes abroad, but without ſuſpicion 
of incontinency, and 1s excommunicated for non-appearance to a 
ſuit for reſtitution of conjugal rights, inſtituted after ejectment 
brought by the truſtees for arrears of annuity ; the court will not 
relieve againſt payment of it, tho* the husband offers to receive | 
her, and ſhe will not return; eſpecially if A. has paid her ſome 
part of the annuity ſince her elopement. Moore v. Moore, 
H. 1737. 1 Athyns 272.] 8 
If husband, by articles previous to a ſecond marriage, agrees 
that one-third of his eſtate ſhall after his death go to his wife, 
and one-third to his children by that and the former marriage, 
and afterwards transfers ſtock to his wife for her own uſe, and 
makes his will, directing that after his marriage- contract ful- 
filled, his effects ſhould be divided between his wife and two 
daughters; the transfer of ſtock ſhall not affect the groſs eſtate = 
of teſtator, the whole of which was to be divided in ſuch pro- 

Dortions by the marriage articles, which he could not alter; yet 
it is good againft the teſtator, and ſhall be anſwered out of his 
reſtamentary ſhare ; for gifts between husband and wife will be 
ſupported in equity, tho? the law does not allow the property to 
paſs. Lucas v. Lucas, T. 1738. 1 Atkyns 270.] i 

[If father and ſon are parties to marriage: contract, and there 1s 
a deſiciency in the lands ſettled for jointure, the wife has a lien 
on the eſtates both of father and ſon. Probert v. Morgan, P. 1739. 
1 Aibyns 440. | 

[Tf by articles previous to marriage it is agreed, that every 
thing which ſhould come to the wife ſhould go to them for their 
lives, and after the death of ſurvivor to the heirs of the body of. 
the wife by the husband begotten; the money veſts in her only, 


and not in him. Green v. Elkins, M. 1742. 2 Athyns 473-] (i 
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(If 4 having an annuity for life of 50 l. iſſuing out of lands, 
marries B. and on: ſeparating, B. covenants to allow 14/. per 
ann. out of his own eſtate, and 24/7. out of the annuity, and 


12J. for his daughter by A. and then B. aſſigns all his eſtate 
(including the annuity) to C. a creditor ſince the deed of ſepara- 
tion, the truſts ſhall be decreed as againſt B. and on A's paying 
C. the remainder of his debt, he. ſhall aſſign the annuity to the 


truſtee in the deed of ſeparation. Pitzer v. Fitzer, H. 1742. 


2 Athyns 511. | | | 
[If A. an infant, intitled to a leaſehold, and to 5007. reſidue 
of her father's eftate, marries B. who by deed after marriage 


agrees with the father's executors that the 5000. ſhall be ſettled 
to As ſeparate uſe for life, and then to the iſſue of the marriage, 


with power to truſtees to lend the money to B. which they do, 
and B. becomes bankrupt ; the truſtee ſhall come in as creditor 
for the money paid after execution of the deed. Middlecome v. 
Marlow, H. 1742. 2 Athyns 519.] 

[If a husband obliged to do a particular thing for his wife's 


| benefit, does a thing equally beneficial, it ſhall be preſumed a 


ſatisfaction: as, long annuities are ſettled to husband for life, wife 
for life, then all the children equally, with proviſo, that husband, 
wife, and truſtees, may ſell them abſolutely; husband alone 
ſells, and afterwards ſettles ſtock of greater value to himſelf for 


life, wife for life, eldeſt ſon for life, his wife for life, and to the 
children: this is a ſatisfaction for the Jong annuities. Weyland 


v. Weyland, P. 1742. 2 Athyns 632.] 


If husband receives a conſiderable fortune by his wife, and 
never makes proviſion for her, and 500. is left her, for which 


ſhe * bill, and it is referred to the maſter to receive pro- 
poſals from him for a proviſion, which he never lays before the 


_ maſter, and the executor by order pays the money, which is laid 


out in ſtock for the benefit of husband and wife, ſubject to fur- 
ther directions, and husband dies, the principal and dividends 


all be paid to the wife; had this been the whole fortune, the 


huzband ſhould have had the dividends. Bond v. Simmons, 
M. 1743. 3 Athyns 20.] „ 
IIf husband has received great part of wife's fortune, and will 
not make ſettlement, the court will prevent his receiving the re- 


ſidue, and even the intereſt, which ſhall accumulate for her be- 


nefit, unleſs he is ſtarving. 161d.] | | 
If an eſtate is given to a husband for the /ive/ihood of his wife, 
he ſhall be conſidered as truſtee for her ſeparate uſe. Darley v. 


| Darley, M. 1746. 3 Athyns 399.] © | 


[1f A. on his marriage with B. ſettles an eſtate, which he has 


no right to ſettle, on her in jointure, and A. alſo covenants to 


leave her a houſe worth 3o00/. or that his heirs, executors, &c. 

ſiould pay her intereſt of 3000 J. and there is alſo a term for 

paying her 150/. per annum on failure of performance, ard her 

portion is applied to diſcharge incumbrances which are aſſigned 

to her; after 4's death, aud not leaving the houſe, C. the re- 

rerfioner, on confirming B,'s jointure and the covenant, ſhall 
| | ET have 
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have the incumbrances aſſigned to him, and be indemnified FAY 


of the perſonal eſtate againſt the 150 J. per annum. Lord Poriſ. 
mouth v. Lady Suffolk, T. 1747. 1 Vezey 30] 

[As in the caſe of pin-money, ſo if a wife ſuffers her husband 
(one of the truſtees) to receive the rents of her ſeparate eſtate, 


| the can come in as a creditor only for one year's arrears. Lord 


Town/hend v. Windham, T. 1750. 2 Veuey 1.] | 
(If husband, on receipt of his wife's ſeparate eſtate, buys 
jewels, and gives them to her, it 1s like paying her the money of 


her ſeparate eſtate, and ſhe may retain them, though not as para. 
phernalia. Ibid. }] - | ; ; 


The jewels of the wife, tho? | given by the husband's will to 
her for life, ſhall not be fold for payment of the husband's 


debts charged on a real eſtate, in aid of perſonalty. 1 Brown 


Ch. Rep. 576.* | b . 

[If a man has power to make a jointure of a clear yearly value, 
the value is to be computed at the time the jointure 1s made, and 
not during the continuante. Z. Tyrconnel v. D. Ancaſter, 7. 


1754 2 Vezy 499] . 
| Clear yearly value means clear of taxes borne by tenants, ac- 


cording to the uſage of the country where the lands lie, but ſub- - 


ject to land- tax, and thoſe borne by landlords. 14:4.) 


But, if the husband ſecures 3001. for his wife, if ſhe ſurvives 
him, by bond and judgment, and afterwards the husband and 


wife join in a fine of the lands of the husband and cancel the 


bond, and the purchaſer reſerves 200/. to ſecure himſelf againſt 
an annuity charged upon the eſtate, and gives a mortgage to a 
creditor of the husband to pay him the 200 J. after the annuity 
ceaſes ; the wife, tho? ſhe ſurvives, ſhall be barred of the 300/. 
againſt the purchaſer and the mortgagee. R. Eg. R. 19. 


(2 M. 14.) Diſpoſition dy a Wife. 


If there is a proviſion that the wife by her will ſhall diſpoſe; 2 
writing, in the nature of a will, is ſufficient to diſpoſe, tho' ſhe 
cannot make a will. Cro. Car. 219, 376. Vide unte, (2 M. 11.) 

But where it was part of the agreement made before mar- 
riage, that the wife ſhould have power to diſpoſe of her property, 
by will, it was held that a will made previous to the marriage, 
though ſubſequent to the agreement was revoked by the marriage. 
2 Brown Ch. Rep. 534. LS h 

If ſeme. covert has a power to diſpoſe by writing purporting to 
he a will, yet proving it in the ſpiritual court will not give it the 
authority of a will, it is only an inſtrument or appointment in 
purſuance of a power, and before it is proved in the commons as 
a teſtamentary conveyance, the husband ſhould be examined as to 
his conſent. Henley v. Philips, T. 1740. 2 Athyns 48.) 

So, if the has a power to diſpoſe in the life-time of her huſ- 
band, though it is not ſaid, that ſhe may do it by ſuch writing, 
2 Fer. 329. | ED if 


- 


CHANCERY. 
If ſhe has power to diſpoſe by writing under her hand and ſeal, 


| a diſpoſition by will ſigned and ſealed by her ſhall be good. R. 


Cro. Car. 376. | 5 | | 
[If there is a power to husband and wife, and the ſurvivor, 
over a reverſionary intereſt after their deaths, by writing under 
hand and ſeal before two witneſſes, and husband dies, wife mar- 
ries again, and during coverture appoints by will ſo executed, it 

is good. Burnet v. Mann, M. 1748. 1 Vezey 156.] 5 
If upon marriage a power is reſerved to the wife to diſpoſe of 
her perſonal eſtate, ſhe may alſo diſpoſe of all the profits thereof. 


2 Ver. 535. 


So all her perſonal eſtate ſhall be preſumed to be the produce 


of her ſeparate eſtate, if it does not appear to have come to her 


by other means. R. 2 Ver. 535. In 
So, if. after marriage the husband gives a note, that his wife 
ſhall have ſuch money at her diſpoſal ; the principal and intereſt 


ſhall be her ſeparate eftate. 2 Yer. 659. | 


[A mere voluntary promiſe from a husband to a wife, and exe- 


cutor only, is never eftabliſhed by this court, therefore, if huſ- 


band gives a note or certificate to his wife, declaring ſhe may dif- 


poſe of 200/. as ſhe thinks proper, ſhe cannot diſpoſe of them 


after his death by will. Darley v. Darley, M. 1746. 3 A. 
 kyns 399. | | 5 


[If money is ſettled to be laid out in lands, and a term created 


to raiſe 4000/. to be paid according to the wife's appointment, 
and there happens a loſs on the funds in which the money is 


veſted, it falls on the reſidue, and no part of it on the 4oco/. 


Ole v. Heath, M. 1748. 1 Vezey 135.) 


[1f on marriage an eſtate is ſettled in truſtees, to receive rents 


and profits for wife's ſeparate uſe, and as ſhe ſhall direct, and ſhe 


ſells it without truſtees knowledge, and huſband covenants, that 


it is free from incumbrances, and there is no proof of husband's 


uling influence, though he received the money, the purchaſe is 


good; but the purchaſer mult rely on husbind's covenant ſolely 
as againſt incumbrances. Grighy v. Cox, T. 1750. 1 Vezey 517. 


[Leme covert can diſpoſe of her real eſtate only by fine, or by 


having conveyed to truſtees before marriage, in truſt, for ſuch per- 


ſon as ſhe ſhall appoint, or by way of power over an uſe, as if ſhe 
conveys to ule of herſelf for life, remainder to uſe of ſuch perſon 
as ſhe ſhall appoint ; but not by bare agreement with the hul- 
band, tho' that may bar tenancy by the curteſy, unleſs the agree- 
ment be ſuch, that ſhe may afterwards apply to equity to compel 
the husband to carry it into execution, and then 9. whether her 
heir at lau is bound? Peacock v. Monk. H. 1750. 2 Verey 190.] 

Uf a father creates a truſt of real eſtate, the rents to be paid to 
his daughters, ſole or covert, for their ſeparate uſe, to their own 


hands, or as they appoint, and they join in bond with their huſ- 


bands; the truſtees ſhall pay the rents to the obligees. Stanford 


v. Mar/tal, M. 1740. 2 Aikyns 68.] | | | 
II feme covert, having ſeparate eſtate, doth with her husband 
and her truſtee call it in, diſcharge the truſtee, and it is placed 


gur 
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out in the husband's name, and intereſt is. received. by him, and 
on his death ſhe manages it as his executrix ; ſhe is barred from 


claiming it as her ſeparate eſtate. Paule v. Dela wal, 7. 1755. 


2 Vezey 663. 
[It is not determined that a wife may not diſpoſe of her ſe- 


parate property without the intervention of truſtees, or to her 


husband without truſtees, or her judicial conſent in court. /7bid.] 


[She may do it by act in pais, where no menace or impoſition. 


bid.) 


husband ſhall exonerate. Ibid.] 


(2 M. 15.) 


When the 


: husband is 
in exile. 


Vide ante, 
(V. 6.) 


So, the wife, where the husband is in exile, may act in all 1 


pects as a feme ſole : and therefore, may make a will, and diſpoſe 
of her land; tho' by the ,. 34 H. 8. — of a feme cover! 


is void. Zę. Abr. 171. 2 Ver. 180. 5 


(2 M. 16.) When the Covenant of nd Keen or Wide ſal 
| be inforced, though void. 


11 the wala gives a bond or covenant to his intended as, . 


to make a ſettlement upon her, though the bond is avoided by the 
marriage, it ſhall be evidence of an agreement, and the husband 


| ſhall be compelled to make a ſettlement. ' R. 2 P. V. 243. 
So, if the wife covenants, being an infant, to ſertle her eſtate, 
ſhe ſhall be compelled to do it, if the husband ante a Os | 


ſettlement. 2 P. W. 244. 
(2 N.) Charitable Uſes. 
(2 N. 1.) Relief by Original Bill. 


= HANCERY will relieve by original bill upon a git to cha· 


ritable uſes within the „. 43 El. 4. K. Ca. Ch. 135, 267. 
Dub. Ca. Ch. 158. 

. [The court will not make a decree for eſtabliſhing a charity, 
which is properly regulated by charter from the crown, Altor- 
ney General v. Smart, H. 1747. I Vezey 72.] 

[A ſchool founded by charter muſt be regulated 3 to 


the charter, not in this court, as where no charter. Allorney- 


General v. Middleton, 7. 1751. 2 Vezey 327. 


[The ſtatntes of a private foundation under a charter are not 


executed in this court. [bid,] 


[The juriſdiction of this court does not extend to „ 


ſchools where local viſitors are appointed; if it is a private viſitor, 
he and his heirs have a right. Attorney-General v. Price, T. 1744- 
3 Athyns 108. ] 

If there is a publick endowment by the crown, then a com- 


miſſion may iſſue from this court to inſpect the charity, and the 
en of the money ; but if by letters patent, or act of par- 


liament 


She may pledge it as a ſecurity for husband's debt, and then 


8 
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liament, a local viſitor. is appointed, this court cannot interpoſe. 


Ibid.) | | . 
[Yet the chancellor, in relation to Bert hamſtead ſchool, founded 


by act of parliament, with a local viſitor, (the warden of A 


Souls ), did make a decree for taking an account for letting leaſes, 
and propoſed augmenting the ſalaries of the viſitor, the ſchool- 


'maſter, and the uſher. Id. 8 | 


[Where the governors of an hoſpital are viſitors alſo, they are 
accountable to this court guoad the eſtates, but not guoad the go- 
vernment of the houſe. Attorney general v. Lock, T. 1744. 
3 Athyns 164.] | SE Dy 
. [If truſtees have a diſcretionary power to repair road 4. till it 
is good, and then road B. the court will not interpoſe, unleſs they 
act corruptly; yet will not diſmiſs the information. Attorney- 
general v. Harrow School, T. 1754. 2 Vexzey 551.] 

What are charitable uſes, and how regulated by commiſſioners. 
Vide Uſes, (N. 1, &c.) | x Fg 

So, by a bill by the attorney-general by way of information, it 
will ſettle or direct the diſpoſition of a real or perſonal eſtate to 
charitable uſes. Ca. Parl. 22. Cb. R. 259. Though the king 
is patron. Skin. 645. | | | 

And oblige truſtees to act or aſlign their truſt. Ca. Furl. 22. 
Vide peſt, (4 W. 6.) 8 | 

[On an information by the attorney-general, the court will 
give proper directions as to the charity, without regard to the 
impropriety of the prayer of the information. Attorney-general 
v. Feanes, H. 1737. 1 Atkyns 355. Attorney-general v. Brereton, 
T. 1752. 2 Vezey 425.] | : 

[Where there is no charter, the information ſhall not be diſ- 
miſſed, becauſe the relief prayed is improper : but there ſhall be 
a decree for the eſtabliſhment ; otherwiſe, if there is a charter. 
Altorney-general v. Middleton, T. 1751. 2 Vezey 327.] 


[Any perſon, though the molt remote, in the contemplation of 


a charity, may be relator. Allerney- general v. Bucknall, J. 1742. 


2 Atkyns 328. ] 


And a charitable uſe, as well as a purchaſer, ſhall be relieved 
againſt a voluntary conveyance. CR | 

90, againſt a leſſee, who made originally a mortgage, but af- 
terwards diſcharged and aſſigned it for ſecuring a purchaſer of 
other tenements in the leaſe from meſne incumbrances. R. 


1 Ch. R. 20, 21. | 


And to ſuch a bill all the-ter-tenants need not be parties. R. 
80 a decree by the commiſſioners may be confirmed by original 
bill, R. Ca. Ch. 193. | ; | 5 
[Notwithſtanding a decree under a commiſſion of charitable 
uſes, the court may permit a ſuit here, in which neither ſide is 
bound by what appeared before the commiſſioners, but may ſer _ 
_ new matter. Burford v. Lenthall, P. 1743. 2 dAthyns 
351. | 0 | : | 
| So, 


CHANCERY. 


So, if one ter- tenant is charged with a charitable uſe, he may 
make all the others contributory. 1 Sal. 163. 1 Ch. R. gz. 

But, if the gift is not for a charity within the J. 43 Elia. the 
bill ſhall not be in the name of the attorney- general. 2 Ver. 38). 

[Augmentations of vicarages are charities, and therefore an 
information in the name of attorney - general, may be brought to 


eſtabliſn a curate's right to a perpetual curacy augmented. A. 


torney-general v. Brereton, T. 1752. 2 Vezey 425. 
So, if there is an appeal from a decree of the commiſſioners, 


it may be heard as well by the maſter of the rolls as by the chan- 


cellor. Dub. Pr. Ch. 111. DN 
(2 N. 2.) Tho! the Gift be void by Law. 


And a gift to charitable uſes ſhall be decreed tho? it is void | 
in law; as, a deviſe of tithes impropriate to the curate of ſuch 


a pariſh, and afterwards to all thoſe who ſhall have the cure 
there; tho? the curate is not a corporation it is good, and the 
heir of the deviſor ſhall be ſeiſed in truſt for him. K. 2 Vert. 
349. Vide in Uſes, (N. 11.) Ny 
So a deviſe of 101. per ann. quamdiu a ſermon ſhall be at 4. 


ſhall be decreed, tho? it is not ſaid to whom it ſhall be paid, and 


tho? no ſermon was there; for the words are tantamount to may 
be, e. R. 2 Ca. Ch. 18. | | 

So, if a rectory impropriate is deviſed for the maintenance of 
a miniſter, without ſaying to whom ; it ſhall be decreed to aclerk 
to be inſtituted by the ordinary. R. 2 Ca. Ch. 19, 31. 

If a copyhold is deviſed and there is no ſurrender to the uſe 


of the will; it ſhall paſs. C. Ch, R. 75. Vide Eg. R. 5, 6. 


Vide Pr. Ch. 271. Vide Uſes, (N. 11.) 

[If copyhold not ſurrendered is deviſed to a charitable uſe by 
a will without witneſſes, it is good as a direction to the heir at 
law to ſurrender, copyholds not being within the ſtatute of 


| frauds ; it is alſo good as an appointment under 43 Eliz. c. 4 


and a ſurrender is not wanted, as a deviſe of lands intailed is 
good without a recovery. Attorney-General v. Andrews, H. 1748. 
1 Vezey 225.] | | 

If a deviſe or ſettlement, to a charitable uſe, is made by te- 
nant in tail without fine or recovery; it ſhall be good againſt lis 
iſſue and him in the remainder, R. Pr. Cb. 16. | | 

So a gift to charitable uſes, ſhall be decreed, tho? made before 
the f. 43 H. 4. and then void in law; for that ſtatute hath a 
retroſpect. R. Ca. Ch. 195. 


But chancery will not aid a charitable uſe, where the will is 


void for want of three witneſſes, Cc. according to the J. 29 
Car. 2. Eg. R. 5. Pr. Ch. 272, 390. 


(2 N. 3.) Where the Land, c. given is improved. 


So, if lands are given to charitable uſes, and afterwards by 
improvement, Sc. they are of greater value; chancery wil 


| make 


appli 


CHANCERY. 
| application of the improvement to the ſame uſes. Vide 2 Ca. Ch 
Pr. Ch. 225. | 


"rf a deviſe is of 10. per ann. yuatndiu 8 ſermon ſhall be at 4. 


and no ſermon was for many years there; the awears ſhall be 
applied for the purchaſe of other land for the increaſe of the ſa- 
_ Iuiy. 2 Ca. Ch. 18. „ 5 | 
Tf a man ſays that, having determined his manor for charita- 
ble uſes, he deviſes it, which was of the rent of 240l. per ann. 
to truſtees, upon truſt to pay ſuch ſums annually, which amount 
' to 120). per ann. to ſuch charities ; the ſurplus alſo ſhall be de- 
creed to charitable uſes. R. Ca. Purl. 23. 7 
So, if lands given to charitable uſes are in leaſe and improved; 
| the leſſees ſhall be decreed to make an increaſe of the rent; for 
they ought not to gain, if they do not loſe, by the charity. R: 
Ca. Ch. 195. | | = 
So, if lands then in leaſe for jo/. per ann. are purchaſed by a 
corporation, but the greatet part of the purchaſe money given by 
the charity of private perſons, and afterwards the lands are im- 
proved to a greater value; tho* hol, per ann. only was allotted 
for charities, and the ſurplus always applied to the uſe of the 
corporation, yet the ſurplus thall go for the augmentation of the 
lame charities. Cont. in Chancery, but reverſed in Parliament, 


2 5 | 8 
| (2 N. 4.) How Charitable Uſes ſhall be decreed. 


- 


the intent of the donor ; and therefore, if the gift is of money 
to the pariſh of B. generally ; it ſhall bz decreed to the poor. 
R. Ca. Ch. 135. A | 


of the city, the poor of the pariſhes admitted ſhall have a propor- 
tion of the charity. R. Ch. R. 194. | ' 5 

[if money is left to a ward according to Mr. — his will, 
the court will (the attorney- general being a party) decree it to be 
liſpoſed of as the alderman and principal inhabitants think moſt 
beneficial for the ward. Haylis v. Atterney-General, H. 1741. 2 
Atlyns 239. | | | ; 

If land is veſted in truſtees for a chapel for the uſe of the in- 
habitants of W. the miniſter ſhall be choſen by the inhabitants, 
not by the truſtees. 2 Ver. 387. | : 

So, if the lord of a manor veſts part of the waſte in truſtees 
for a ſchool for the pariſh, which is erected by contribution of 
te inhabitants. Dub. 2 Ver. 387. 3 | | 

[If A. leaves money by will, to be diſtributed in charities 
therein deſcribed at the diſcretion of his three executors, and one 
ties before filing information; the power of nominating the per- 
ſons to partake of the charity is continued to the ſurvivors, for it 


UAG. M. 17 8. 1 A. ns 3 6. | 
: You I, K I * 35 5 d 


an authority coupled with an intereſt, Atrorney-General *. 


[But 


401 


Chancery will decree the charity generally as near as can be to (2 N. 4.) 
5 According 
to the in- 
tent of the 


If the giſt is for the poor within the precincts of the city of Vide Uſes, 
R. if other pariſhes are afterwards admitted within the precincts (N. 224) 


40 


tion of every ohject is left to all three. Ibid.] 


vho do not nominate, biſhop nominates C. who reſigns into the 


CHANCERY, 


[But it is ſo far a truſt that the court may interpoſe, having 
a more extenſive juriſdiftion in charities than in other cafes, 
Ttid.] : 7 » 
The 'executors cannot in ſuch caſe divide the charity iato 
thirds, and each nominate to a third abſolutely, for a determina- 


[If 4. has power to nominate a maſter of a ſchool in fixty 
after avoidance, on default the dean and chapter in thirty days, 
on default the biſhop 3 A. nominates B. who is not qualified, nor 
being a prieſt ; biſhop gives notice of lapſe to dean and chapter, 


hands of 4. who again appoints B. now a prieſt ; this ſhall be a 
good nomination, tho C. had not taken the oaths. Allan 


General v. Wycliffe, H. 1747. 1 Vezey 80.] | t 
(If it is quite uncertain whether the donor intended that the 6 
capital fam ſhould. be diſpoſed of, or only the intereſt and pro- | 
duce of it, the court will not confine it to the intereſt and pro- " 
guce. Attorney-General v. Bucknall, T. 1742. 2 fil. 328. th 
[Where a legacy is given to a charity, intereſt ſhall be paid ow 
from teſtator's death. Attorney-General v. Hayes, H. 1736. ſio 
Atkyns 356. 1 | * 
[The owner of land charged with an annuity for payment of 
a ſchoohnaſter is not excuſed from the payment when there is n0 «| 
ſchoolmaſter, tho? it continues for years, and without the faut der 
of the owner. Aylet v. Dod, H. 1741. 2 Atkyns 238. on 
If A. by will gives © to the Latin ſchool at VJ. and if ay hat 
man is poſſeſſed of it that teacheth boys, and is richly grounded * 
& in the Latin tongue, 51. to be paid him yearly for teaching T 
three boys,“ it fliall be paid to the ſchoolmaſter for ere. hy 
Cheeſeman v. Pariridge, M. 1739. 1 Athyns 436-] "Om 
[If a college, having particular powers as to a ſchool, appoints 3 
one of their fellows maſter, and another fellow uſher, (which 
| had never been done before) with an yearly ſalary, and the * 
uſher never attends, nor receives the ſalary, but the maſter fe. of ( h 
ceives it, and there are but very few boys; the court will ods "0 
the malter to refund the uſher's ſalary to the charity, tho he fa 8 
he thinks himſelf liable to account to the uſher 2 it, and alſo ot 
that he has ſpent t. Attorney-General v. Corporation of Bed, pe Ir 
T. 1754. 2 Vezey 505.) | | Or 


[IF a man deviſes his real and perſonal eſtate to truſtees, 9 
pay certain annuities and legacies, and then in truſt as to be 8 
ſurplus for thoſe perſons that are commonly called diſſenting o, 


niſters, particularly 351. per annum to him at B., the like to lin 7 0 
at M. the like to him at P. it ſhall be decreed them. Ly" 70 Bar 


Spillet, M. 1734. 3 P. M. 344. H. 1740. 2 Alyn. 148. 
cf A. gives to B. miniſter of the baptiſts at M. 50l. and the _ 


gives lands to C. in fee, chargeable with an annuity to the Wy 
tiſt miniſter at M. or elſewhere, in the pariſh of H. with ar 
to diſtrain; it is good charity, and ſhall go to the myoiſter "Ting 


the time being; (this will was made before the mortman the i 


Attorney-General M Cicl, P. 1751. 2 Ver 273] [Th 


| of the court. 1 Ver. 55.] 


* 


| [The court will examine into the reaſons for the amotion, of a. 
penſioner in an hoſpital with the ſame nicety as if his freehold 
was concerned, Attorney-General v. Lech, T. 1744. 3 dikyrs 


_ 164. ] 


So, chancery may regulate the manner and circumſtanees of (2 N. 5.) 
the gift: as, a deviſe of 10/. per ann. quamdiu there ſhall be a Circum- 
ſermon every Saturday at A. be choſen by the majority of the beſt he regula- 
inhabitants, was decreed to a catechiſt, to be approved by the ted. 
biſhop. R. 2 Ca. Ch. 18. : 5 1 

So, if a rectory impropriate is deviſed for the maintenance of 
a miniſter, without a reſervation of the nomination to himſelf; 
the miniſter ſhall be inſtituted by the biſtiop, and it ſhall not be 
a donative. R. 2 Ca, Ch. 19, 30 | 

If an hoſpital is founded, and by the conſtitution the annual 
rent (which was 120/. per ann.) is not to be enlarged, nor above 
three years rent taken as a fine upon the renewal of à leaſe for 
twenty-one years; yet upon an alteration of the prices of provi- 
ſions and the circumſtances of the times, the annual rent may be 
augmented, R. 2 Ver. 596. | 33 

o, if a leaſe is made of lands given to charitable uſes, to 4. 
at the rent of only a third part of the improved value, in conſi- 
deration that he had expended divers ſums of money for the re- 
covery of the charity, with a covenant that the leaſe ſhall be re- 
newed without a fine: the leaſe ſhall be renewed, but the rent | 
ſhall be augmented to a third part of the then preſent value. 2 
Ver- 746. 3 

If 4. having relieved ſeven poor women of the parifh of L. 
where he inhabited, during his life, by his will gives 28/. P 
ann. to be diſtributed yearly amongſt ſeven poor women: it ſhall 
be diſtributed in perpetuity to ſeven of the ſame pariſh, Ch. R. 
Mom CE 
[Yet alteration of circumſtances ſeems to be in the diſcretion 


805 if land be given to a ſuperſtitious uſe, quamdiu the law. (2 N. C.) 


5 (2 
2. R. , Where the 
permits, it may be decreed to a good uſe, 2 Ca, Ch. 18. | 
If it is given to a nunnery, tc. R. Sal. 162. | — | 


Or, to a popiſh prieſt, 2 Ver. 266. 


provement ſhall be for the augmentation of the ſame uſes in pro- 8 
portion. . „ Ph 7 of the eſtate 
But where land is given to an hoſpital, and a ſtipend to a diſtributed. 
prebend, to be warden, is aſcertained ; the improvement of the | 
_ ſhall all be diſtributed to the poor of the hoſpital. 2 Ca. 
53. ; 
If a charity is given for the maintenance of twelve poor per- 
ſons, and an improvement is made at the charge of the parith ; 
the improvement may be applied to other uſes of the pariſh ; Pr. 
226. | 5 e 
„ D d 2 „ 


So, if lands given to particular uſes are wy e - the im- (2 N. 7.) 


ſtances ſhall 


* 


CHANCERY. 


And if truſtees are negligent, they ſhall be decreed to account 
and aſſign their eſtate to other truſtees. Ch. R. 269. 


Who are bound by the decree. Vide in Uſes, (N. 9 
Hou a decree by commiſſioners of charitable uſes ſhall be cer- 


tified to chancery, and how exceptions ſhall be taken to it. Vide 


Uſes, (N. 24, 25.) | 
When chancery confirms, enlarges, or annuls it. Vide Uſes, 
(N. 26, 27.) | 
How executed. Vide Uſes, (N. 26.) 


(2 O. 1.) Certiorari Bill. 


F there is an action in an inferior court, in which the deſen- 


dant cannot have right done him, becauſe his witneſſes live out 
of the juriſdiction, or for any other cauſe; the defendant may ex- 
hibit his bill in equity in the nature of a certiorari to remove his 
cauſe into chancery. 2 Ver. 491. Ch. R. 203. Eg. Ar. do. 

And thereupon the plaintiff in the inferior court ſhall be put 


to anſwer, and the plaintiff in equity may proceed to the hearing 


of the cauſe. Ca. Ch. 31. 


And the plaintiff may inſert other matter in the certiorari bill, 


and then there ſhall be no procedendo. Eg. Ar. 80. 
So, tho” the ſuit is in a county palatine a certiorar bill lies. 
1 Ver. 178. 


So, after a proced:ndo upon a certiorari bill and a decree in the 


inferior court, the party ſhall have a bill here to inforce or re- 
_ it. Cb. R. 224. | | | | 
| e plaintiff in a certiorari bill ought to give ſecurity by bond 
to prove his ſuggeſtion within aud if the maſter 
does not certify the ſuggeſtion proved, a procedendo goes. 2 Ver. 
492. Vide ante, (D. 9.) | | 

Tf the ſuggeſtion is proved. the defendant anſwers, witneſſes 


are examined, publication paſſes, and a ſubpena ad aud. judicium 


goes. 2 Ver. 492. : 

And upon the hearing, the court may determine, or award a 
Proc edemdu. 2 Ver. 492. Ch. R. 224. 8 

So, a procedendo may go after publication, before a ſubpena ad 
aud. judicium. 2 Ver. 492. bs 

So, after a ſubpena ad aud. judicium. Eg. Abr. 81. 
So, the court may grant a grocedendo, or hear the cauſe at dk 
cretion. Eg. Abr. 81. N . 
But after a decree to account in the exchequer at Cheſler, C. 
or other county palatine, the defendant ſhall not have a certiorar! 
bill, upon a pretence. that his witneſſes and deeds are out of that 
juriſdiction. R. Ch. NR. 452, Upon a Plea of ſuch a decree. 


(2 O. 2.) Bill by way of Appeal. 
So a bill lies by way of appeal to proceedings in the ſpiritual 


court. | | 
And ſuch bill ought to alledge, that the inferior court proceeds 


unjuſtly, but need not ſpecify in what particulars. 1 Ver. 44? by 
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2 F. ) Common. | 
CH ANCER r will adjuſt and ſettle diſputes between com- Wag 


moners. 
If a copyholder has the freehold granted to him, with by com- 
mon ; tho? the common is extinct by law, the 92 ſhall 
have it in equity. R. 2 Ver. 250. 
But a bill ought nor to be brought to prove a right to common, | 
ill his right be eſtabliſhed by a trial at law. 1 Ver. 308, 9. 
Tho? the plaintiff had the enjoyment for fifty years. Eg. Ca. 
„ 
35 a corporation, which has a manor for the benefit of the in- 
habirants, ſhall not be allowed to incloſe ar make leafes, with- 
out the conſent of the major part of the inhabitants. Ca. Ch. 
269, 270. 
So a bill ſhall not be allowed againſt a grantor of common for 
over-ſtocking the common. R. 2 Ver. 116. 
So chancery will inforce the performance of an agreement for 
the incloſing of a common, and will ſet down a commiſſion for 
ſettling the title of every one. Ca. Ch. 48. Ch. R. 18, 144. 
3 Ch. K. 14. 
And will not permit the Aifſent of two or three perſons to hin- 
der the public good. Ca. Ch. 48. Semb. contra 2 Ver. 103. 
Vide infra. 
So if a common is incloſed for thirty years, chancery will not 
open it. 1 Ver. 32. 
So if a woman who has but a ſmall eſtate in joioture, will 
diſturb an incloſure agreed to by her huſband, by which ſhe re- 
ceived benefit. 1 Fer. 456. 
So an agreement for ſtint of common ſhall be decreed, tho” 
two or three diſſent. R. 2 Ver. 103. | 
So if upon an agreement for incloſure, ſo wack was allotted . 
to the parſon, it ſhall be decreed ; tho? a ſmaller part is acceprad = | 
of by the ſucceeding rector, and confirmed by decree in equity. 
R. Ch. R. 144. 
But without an agreement for an incloſure, or benefit al- 
ledged, the court will not compel a freeholder to aſſent to it, 
_ he is the only perſon, who diſſents. 1 Ch. R. 259. 2 | 
er. 103. | 
So if the lord incloſes, by way of approvement, within the ff. | 
of Merton; the court will not eſtabliſh it before a trial at law, 
whether ſufficient common remains. N. 2 Ver. 301, 356. 
So if a greater part of the commoners agree to a (tint of com- 
mon ; the court will not inforce the agreement agaiaft others, who | 


do not agree. 2 Ver. 575. Vide ſupra, 


IL 
tian, 


(2 Q. 2.) 
When aid- 
ed, if the 
intent be 


performed, 


intent. R. I Ver. 83, 


CHANCERY, 


(2 Q) Condition, 
| (2 Q. 1.) How conftrucds | | 


Condition fhall be modified in equity, in conformity to the 
intent of the parties: As if land is ſettled in truſt (if 4, 
ſecures 5001, to his youngeſt fon) to be —_ after ſuch ſecu. 
rity to A. and his heirs ; and if A. does not fecure it, Nc. to B. 
and his heirs : A. does not make the ſecurny ; this condition pre. 
cedent ſhall be conſtrued and regarded in the nature of a penal 
ty, and therefore the conveyance to B. ſhall be ſubject to the 5000 
for the portion of the youngeſt ſon, R. Ca. Ch. go. 1 
If an executor gives a recognizance, with a condition abſohute 
for the payment of 10, oool. to an orphan, and afterwards the 
eſtate of the teſtator falls ſhort ; he ſhall be relieved, and the 
condition ſhall be qualified and conformed to the intent and equity 
of the caſe, . R. Ca. Ch. 191, Bs | 
[Bond given as ſecurity for collector of cuſtoms extends not 
to a ſubſequent duty where collector has new depuration and gives 
ſecurity. Bartlett v. Attorney-General, M. 8 Ann. Parker 277. 
Or if no ſecurity is given on new deputation. Bondage v. 
Attorney-General, M. 8 Ann. Parker 278.) | 
If a man deviſes land to his daughter, with a proviſo, that if 
his ſon pays to her 5o/. he ſhall have the land; this ſhall bez 
condition, and tho' the ſon does not pay at the day, upon which 
the daughter ſells it, the ſon upon payment afterwards ſhall be 
relieved againſt the vendee. R. 2 G. Cl. EE Eo 
[If A. deviſe an additional legacy to his daughter, on condition 
that ſhe marries a man who bears the name and arms of A. and 
ſhe marries one who three weeks before the marriage calls himſelf 
A. it is a good performance of the condition, tho? there is no 
a& of parliament, and equity will not decree him to retain the 
name. Barlow v. Bateman, T. 1730. 3 P. V. 65.1] 
[If A. deviſes to B. 200. provided ſhe marries with conſent 
of father and mother, ſhe cannot have it till ſhe marties, though 
father and mother conſent, for marriage is a condition precedent 


19 the veſting. . Garbut v. Hilton, M. 1739, 1 Athy 381. 


(2 Q. 2.) Breach of a Condition. 


If a condition is literally broken, yet if the intent and fub- 
ſtance of the condition be 5 it is ſufficient; as if a8 
eltate is deviſed to . upon condition that his father ſettles tuo, 
thirds of his eſtate upon A. and the heirs males of his body; if 
the father deviſes to him for life, and afterwards to his ſirſt and 
other ſons in tail male, it is ſufficient ; for it is purſuant to the 
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So if a condition is that the leſſee do not make 2n under-leaſe 
for more than three years, except to his wife or children, 'with- 
out the conſent of the leſſor, and the executor of the leſſee ſells 


the leaſe for the payment of debts ; the breach of the condition 
ſhall be helped, for the term was ſubject to debts. R. 1 Ch. R. 


1 | 

"ir a man by will gives money and jewels to truſtees, to ſell 
and pay. bis ſon's debts, provided the creditors within four 
months, accept the compoſition and diſcharge the ſon ; if ſo, he 
gives 6ool. to his ſon, if not, gives it over to his grand-children, 
and no tender is made by the executors, but within four calendar 
months the creditors file their bill, accepting the legacies, and 
offering to releaſe; it is a performance of the condition. Franco 
r. Alvarez, P. 1746. 3 Atkyns 342.] 


If a condition be broken, yet it ſhall afterwards be relieved, (2 Q. 3.) 
when it may be afterwards performed: As if 500. is deviſed to 1 a 
A. if his father releaſes his right to goods, and if he refuſes, lire 
then the 5oo/. ſhall go to the executors of the teſtator ; the fa- 
ther refuſes to make the releaſe; yet upon a ball againſt the fa- 
ther and the executors, A. ſhall be relieved ; for the father may 
afterwards made a releaſe. R. 2 Vert. 352. | | 

Tho' it was deviſed over to the executors; for that was no 
more than the law implied. 2 Vent. 352. 7 

Se if a man deviſes land to A. upon condition that he pays 
1000l. per ann. to his heir, for 20 years: If A. does not pay at 
the day, by which the heir enters, A. ſhall be relieved ; for when 
a recompence can be made by intereſt for the non-payment, re- 


lief ſhall be given. R. 1 Sal. 156. 


So if the condition. is, that he ſhall pay debts and: legacies, 
and the heir enters for non-payment. 1 Ch. R. 161. | 
If a condition in à leaſe is, that the leaſe ſhall be void on 
non-payment of the rent and non-performance of the covenants 
and the leſſor recovers for not repairing the houſe ; the leſſee 
ſhall be aided upon payment of the damage, which the leſſor ſuſ- 
taned by the want of repair. R. E Ca. 91.“ Lud Part of 

[If A, is elected under Dr. Rateliſſe's donation, receives the ſa - 2 Mad. Ca. 
lary for five years, and then, inſtead of travelling for five more, 
as the will requires, upon ill health reſigns, and truſtees accept, 
and put another in his room, be ſhall not refund ; tho' if they 
had refuſed to accept, poſſibly he might. Attorney-General v. 
Dr. Stephens, P. 10 G. 2. 1 Athyns 358.] | ww 


So when a compenſation can be afterwards made; as if the (2 C 4.) 
condition is for payment of money at ſuch a day, and it is not If a com- 
pad at the day. 3 Ca. Ch. 135. 1 Ver. 83. | ng, 


Tho' the condition is annexed to a voluntary ſettlement, or n_ 
deviſe. R. Ca. Ch. 144. Ny, | : _ Vide tft 


28.9.) 
If =: 


408 CHANCERY. 


If a deviſe is made with a declaration that the deviſe, being 
evicted, ſhall have ſuch land; the deviſee being evicted of pan, 
ſhall have a compenſation pro tanto. 1 Ver. 270. Eg. Abr. 106, 
Tho' there is a deviſe over, upon failure of payment, within fix 
months, to another; yet the time for payment may be enlarged. 


* 


S709, 223, | 


So if the deviſe is to A. upon condition that he pays 100l. to 


every one of the deviſor's daughters within fix months: if the 
monies are not paid at the day, the deviſee, thoꝰ it is a voluntary 
gift, ſhall be aided. R. 2 Ver. 366. e bf | 


Or upon condition, that he pays to his daughter, who is alſo 


his heir, 100/. per ann. till 300l. is paid. R. 2 Ver. 594. 
And though the daughter enters for non-payment, and ſells 
the land, the deviſee ſhall be aided againſt the vendee; for the 
condition was in the nature of a ſecurity for payment. Eg. A0. 
106. | PLL 
So if the condition be that, upon payment of a portion to 
a daughter by 4. the land ſhall go to A. and his heirs, and A. dies 
before the day of payment ; his heir upon payment ſhall have the 
land. R. Ey. Ar. 107. 1 | 
If the condition be that if the father does not releaſe to the 
executor, the legacy to his ſon ſhall be void; if the father refuſcs 
to releaſe, at firſt, but afterwards does releaſe, the ſon ſhall be 
aided. Eg. Ar. 108. 2 Vent. 352, © 
But a deviſee ſhall not be aided, without paying all intereſt 
from the day of payment. 2 Ver. 58 44. | 
Without deduction for taxes, tho' directed to be paid bythe 
deviſee out of his eſtate. 2 Ver. 595. 8 


(32 ;.) do if the condition is broken by the fraud or practice of him, 
Tf the who is to have the advantage of it. R. 1 Rol. 374. J. 35. U. 
breach was 3 Ca. Ch, 134. Bel bad ofa 

procured * e | | : 

by fraud. | 3 
* d If a condition is added only in terrorem; as if a portion 18 

If tho con. given to a woman, upon condition, that ſhe does not marry wich. 

dition was Out the conſent of ſuch a perſon, without a limitation over ; if 

3” /errorem. ſhe marrigs without the conſent, yet ſhe ſhall be relieved. K. 


7 % Ca Cb. 22. R. 1 Ch. K. 121. R. 2 Ver. 293, 4. K. Stn: 


9.5 * 286. Eg. Abr. 110. | 
| *And if there be a conſent in writing after the marriage, ſhe 
ſhall be relieved, though there was a limitation over. Amb 

256.“ | e 

| 580 if there be a ſettlement on two daughters, provided that 
jf either of them marry without the canſent of their mother, 
thould be to ber (the daughter's) ſeparate uſe ; and the. mother 
propoſe and encourage a marriage with one of them, and aftel. 
wards refuſe her aſſent; if in fuch a caſe, the daughter mart) 
the perſon wvithort the mother's conſent, the eſtate fhall not 90 


to the ſeparate uſe of the daughter, Ambler 263.% _ [But 


mainte 
ters m 
Origin 
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[Bgt this is only as to perſonal eftates ; for if the portion is to 
ariſe out of lands, and there is no deviſe over, it ſhall go to the 


heir, and the money is to be laid out in lands. Pulling v. Reddy, 


7. 16 G. 2. Wil. 21.) 1 5 
[If a mother by will gives her daughter 4 80ol. if ſhe marry 


with conſent of truſtees in writing, and not otherwiſe, and charges 
her real eſtate with her debts and legacies, and 4. marries with- 
out conſent ; this is a perſonal legacy, and ſhall be paid, (had it 
been originally charged on land it ſhould not); and if the per- 
ſonal eftate is exhauſted by payment of debts or legacies, the 
real eſtate ſhall make it good pro tanto. Neyniſb v. Martin, P. 
1746. 3 Atkyns 330. Will. 130.] ED a 
(If a man by will gives 1 500. to each of his grand- daughters 

on their day of marriage, and deſires they ſhould not marry with- 

out conſent, Cc. and therefore if any ſhould marry without con- 


ſent, revokes what was to be paid her, and ſhe ſhall not be in- 


titled to any benefit, further than the father and mother or ſurvivor 
of them ſhall direct; and after the legacies and ſums directed to 
be paid are ſatisfied, gives the reſidue to his daughter for life, 
and then to B. ; this is not a deviſe over, but a power' to the' 
parents to abridge ; therefore the condition is in terrorem only, 
and the grand-daughter marrying without conſent ſhall have the 
1500. Wheeler v. Bingham, T. 1746. 3 Atkyns 364. Wilſon 
1 g EY % | 
| | if land is deviſed upon condition, that ſhe ſhall not marry. 
D. 3 Ca. Ch. 135. Vide Comyns r Rep. 729. Shin. 286. 

So if 2001. are deviſed, if /he behave herſelf dutifully to her mo- 
ther; it ſhall be paid, though ſhe marries without the conſent of 
the mother. R. 1 Ch. K. 122. : | 

But if the portion of land is deviſed over to another, if ſhe 
marries without conſent ; ſhe ſhall not be relieved upon a mar- 

riage without that conſent. R. Ca. Ch. 22. K. Ca. Ch. 142. 
1 Vent. 199. Fry and Fortier. Upon an Appeal from @ decree of 
the maſter of the rolls to the contrary. 1 Mod. 300, &c. 2 Ver. 87, 
357, 452. Vide poſt, (3 Z. 5, c.) * 5% 

(If 4. by leaſe and releaſe limits his eſtate to himſelf for 
life, &c. with a truſt of a term, that if there ſhould be a ſon and 
two or more daughters, the truſtees were to raiſe and pay to each 
20000. if ſhe marry with conſent of her mother, and in the mean 
time directs maintenances ; and if any die before the portion paid, 
then it is not to go to her executor, but the eſtate to be exonerated 
of it, or, if raiſed, to go to him to whom the reverſion of the 
eſtate is limited; and afterwards, by will, A. directs 2000. a- 
piece more to each, out of his perſonal eſtate, as an augmentation 
of her original portion, and ſubje& to the ſame conditions; and 
if any dies before the original portion becomes payable, then this 
legacy of 20001. not to go to her executor, but to his widow and 
executrix : And A. dies; and on bill filed the court orders the 
maintenances to be raiſed immediately, and then two of the daugh- 


ters marry without conſent ; they are not intitled either to the 


original portion, nor to the legacies. Hervey v. Afton, P. 1737. 
| | | and 
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and 7. 1738. Per Hardwicke C. Lee C. J. Willis C. J. and 
Comyn J. unanimouſly. 1 Atkyns 361.) . 

* [If a conditien is annexed by will to a deviſe of real or of per- 

ſonal eſtate, (as marrying with conſent) and no notice is re. 

quired to be given, there the legatees muſt perform the condition, 

or they cannot be intitled ; and if there is a deviſe over, for. 

feiture incurs. Chauncy v. Graydon, T. 1743. 2 Athyns 616, 


[If one child forfeits by marrying without conſent, and next 
day another does the ſame ; he forfeits the ſhare of the forfeiture 


of the firſt, as well as the original portion. IbBid.] 
So if the marriage be a condition precedent to the veſting of 
the eſtate. R. 3 Ca. Ch. 130. Vide poft, (2 Q. 8.) 


Vet a deviſe to a woman upon condition, that ſne does not mar- 


ry without the conſent of A. and B. and if ſhe does, to ſuch 
perſon as A. and B. ſhall nominate, otherwiſe to A. and B. them- 
ſelves; if ſhe marries without conſent, the portion ſhall go to 
the truſtees. R. Ca. Ch. 58; ſeems as if the deviſe to perſons, 
who are to conſent, ſhews the intent to be only in terrorem. 

\ (So if 4. gives his daughter B. 2000l. payable at twenty-one 
or marriage, if ſhe marries with conſent ; provided if any of the 
legatees die before their legacy payable, it ſhall be divided be- 
tween the ſurvivors ; and B. marries under age; it is a deviſe in 
terrorem only, and the legacy veſts on the marriage. Underwod 
v. Morris, P. 1741. 2 Atkyns 184.] »The authority of this 
caſe is denied. 1 Brown 304. 2 Brown 488.“ 


So a deviſe to daughters, and if they marry without the con- 


ſent of the executors, over to others : If the daughters arrive at 
full age, they ſhall have their portions ; for it ſhall not be ins 

tended that they are to be reſtrained to the conſent of the exe- 
cutors, but only whilſt under age. R. in Canc. int. Lloyd and 
Hughes, T. 2 Fac. 2. Semb. cont. 452. 

If a woman releaſes her portion charged upon land by her 
grandfather, at the requeſt of her father, who promiſes to make 
an improvement and take care of her portion, and afterwards 
deviſes, chat the portion ſhall be paid, if ſhe marries with the 
coaſent of his executor, otherwiſe he gives her only the intereſt 
thereof for her life ; tho' ſhe marries without conſent, all the por- 
_ ſhall be paid; for it was a debt to her from her father. R. 
Ch. R. 145. | 5 ea 

If a deviſe is to a daughter, and if ſhe does not marry with 
the conſent of the executors, to the daughters of one of the ex- 
ccutors; if 4, makes his addreſſes to the daughter, with the 

privity of the executors, and afterwards marries her, he hal 
2 the portion, though there was no expreſs conſent. R. 2 
er. 580. | | 
| (If a fortune is ſettled on 4. provided ſhe marries with conſent 
of three truſtees, if not, over to others ; and B. makes a pro 
to one of the truſtees, who communicates it to the other two 3 


they all diſapprove of it, unleſs the father of B, will make a go 


( 
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ter ſettlement, and write a letter to that purpoſe to their agent 
and ſay, © if he does, we believe the young folks are too far en- 
paged, and ave ſball “ be obliged to conſent 3? and by another let- 
ter to their agent they refuſe to conſent on any other terms; and 
B. and A. marry privately, and after that B, appiics to the other 
two truſtees, who tell bim they will not conſent but on the above 
terms: yet if there is no objection to the perſon or eſtate of B. 
and the ſettlement is not diſparaging, the words ve Hall be obliged 
to conſent, ſhall be conſtrued a preſent conſent, and the condition 
well performed. Daley v. De/boewerie, 1738. 2 Atkyns 261.] 

So, if a deviſe is to A. upon condition, that he does not diſ- 
pute his will ; it will not be a breach, if there is a probable 
ground of copteſt. R. 2 Ver. 91. [Morris v. Burroughs, H. 
1737. 1 Athyns 399. Lloyd v. Spillet, M. 1734. 3 P. M. 344. 
H. 1740. 2 Alkyns 148.] | 

If a man charges land with a portion for his daughter, at the 
age of twenty-one, or marriage ; but if ſhe marries without the 


| conſent of her mother during her life, (who was her guardian), 


part thereof to go to the payment of his debts : after the age of 
twenty-one, à marriage without that conſent does not ſorfeit any 


part of the portion. R. Eq. R. 26. Reverſed Temp. G. 2. Vide 


Cimyns's Rep. 726. 


*On this ſubject of conditions in reſtraint of marriage, lord 
Thurlw — himſelf thus: the early caſes refer in general - 


to the canon law as the rule by which all legacies are to be go- 


rerned, Towards the latter end of the laſt and beginning of 
the preſent century, the matter is more looſely handled : no re- 


ference is made to the canon law, as affording too poſitive a rule, 
but theſe conditions are treated as partaking of the force allowed 
them by the law of England, but at the ſame time as unfavour- 
able to the good order of ſociety : at length it became a common 
practice that ſuch conditions were only in terrorem, I do not 
find it was ever ſeriouſly ſuppoſed to be a teſtator's intention to 
hold out the terror of that which he meant ſhould never hap- 
pen : but the court has made ſuch conditions amount to'no 


more. Proviſions againſt improvident marriages during infancy 


or to a certain age could not be thought an unreaſonable pre- 


caution for parents; the cuſtom of London has been found rea- 


ſonable.* 


About the middle of the preſent century doubts aroſe which 
divided the opinions of the firſt men of the age. The difficulty 


ſeems to have been in reconciling the caſes. The prevailing 


opinion was, that deviſes of lands ſhould follow the rules of the 
common law ; and legacies of money the rules of the canon law.“ 


The queſtion remains yet unreſolved what is the nature and 


extent of the rule. An injunction to aſk conſent is lawful, as 
not reſtraining marriage generally: a condition that a widow 


ſhall not marry is not unlawful : an annuity during widowhood: 


condition to marry or not to marry Titius is good: a condition 


Ait 


- preſcribing due ceremonies, and place of marriage is good: ſtill 
more is a condition good which only limits the time to twenty. 
one, or any other reaſonable age, provided it be not uſed eva. 
ſively, as a cover intending to reſtrain marriage generally. I 
is agreed on all hands, that (however reſtrictive of marriage 


when the legacy is given over to other uſes, the teſtator ſhall be 


decmed to regard thoſe uſes. 2 Brown 488.“ 

| [A proviſion on condition, by an elder brother for younger 

children unprovided for, ſhall be conſtrued in the ſame manner 

as proviſion by a father. Berkeley v. Ryder, T. 1752. 2 Vath 
„429. | 5 


[Money to be paid nomine pene for non payment of the princi. - 


pal ſum, ſhall only ſtand as a ſecurity for legal intereſt for it. 
Aylet v. Dod, H. 1741. 2 Athyns 238. ], 

{But a nomine pane in a leaſe to a tenant, to prevent breaking 

| rg paſture ground, is otherwiſe, and the whole ſhall be paid, 

Ia! N 8 


(2Q_7. If a condition is broken only in circumſtances, but the ſub- 
If it was © Glance is performed ; as if the condition be, that the party ſhall 
broken only . . 3 8 
in circum. not do a thing, without conſent in writing, and there be a con. 
ſtances; or ſent without writing. Ca. Ch. 141. 3 Ca. Ch. 130. | 
became im- If an eſtate is deviſed upon condition, that the deviſee ſhall 
mpeg by convey two parts to A. and if he does not, deviſed over to 

dero another; if he does not convey exactly two parts, but tantamount 


God. 
* in value, it is ſufficient. R. Ca. Ch. 131. 


If a man deviſes lands to B. and his heirs, on condition that 


he marries C. and B. by bill declares himſelf ready to marry her, 
and' ſhe by her anſwer declares ſhe will not marry him, and 
afterwards marries another, and dies; the condition is dil 

2 penſed with. Robinſon v. Comyns, H. 9 G. 2. C. T. 7. 164. 
So if a condition ſubſequent becomes impoſlible by the act of 
God. D. 3 Ca. Oh. 1. Fide 1 Fer. 83; 
[If a man gives 1000!/. to his daughter, to be paid at twenty 
one or marriage, provided ſhe marry with conſent of executors, 
if ſhe dies before the money payable on theſe conditions, the mo- 
ney to his ſons ; and all the executors die before ſhe marries, he 
is intitled to the 1000. Graydon v. Hicks, M. 1339. 2 4. 

kyns 16.) | Ze | | ; 
[But if there is an adminiſtrator with the will annexed, bis 

conſent is required. Hid.] | 


(2Q. 8.) But if the eſtate is limited upon a condition precedent, the 
Whenit breach generally ſhall not be relieved. R. Ca. Ch. 130, 135- D. 
ſhall not be i Fer. | 


li d. Pa " j . 0 x : 
3 the As if an eſtate is deviſed to A. if ſhe marries to ſuch a one, 


eondition is otherwiſe to B. if ſhe does not marry the ſame perſon, the eſtate 
precedent. does not veſt, and ſhe ſhall not be relieved. R. 3 Ca. Ch. 130. 


Ya 


2 Ver. 338, 9. 
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Yet where the condition precedent is not performed, but there 
was no default in the party, who omits the performance, chancery 
will give relief; as if a deviſe is to A. for three years, and if a 
lady, who was his heir at law, intermarries with B. within three 

ears, then to her and the heirs of her body : If the marriage 
was omitted by the default of B. chancery will relieve. R. cont. 
in Chancery, but the decree was reverſed in parliament. 1 Sal. 


1 a man deviſe that, if his daughters releaſe to his heir ſuch 
and ſuch lands, he gives them ſuch and ſuch portions ; and one 
of the daughters dies before the releaſe, the reſt ſhall be re- 
lieved ; for ſuch a breach may be compenſated. Semb. 1 Ver. 
222, 3. . 7 

If © deviſe be, that if A. ſecures 500l. to his daughters, the 
truſtees ſhall convey to, A. and his heirs ; if A. dies before the 
5ool. js ſecured, if it was afterwards ſecured, the truſtees ought 
to convey. Ca. Ch. 89. Eg. Abr. 107. 9 


So equity does not relieve for a condition broken, where there (2 Q. 9.) 
is no proper meaſure for recompence : As if the condition is, that Where re- 
8 leaſe ſhall be void, if the leſſee aſſigns without licence. R. Eg. ene ure 
a. 113. e 
So, though the condition is ſubſequent, there ſhall be no #24 Part of 
relief, if there cannot be a compenſation for it. Eg. Vr. 108. 2 Mod. Ca. 


So if a leſſor enters for a condition broken, and recovers in (2 C10. 
ceament, and offers to take his arrears of rent and coſts, which If the relief 
4. the aſſignee of the leaſe refuſes, for which reaſon the leſſor 5 3 
dewiſes to another: A. ſhall not afterwards be relieved, againſt yenjent 
the breach of the condition, in equity. K. 1 Ver. 450. time. 

So if the condition is that by non-payment, the eſtate ſhall ceaſe 
both in Jaw and equity; if the party does not pay at the day, he 
hall not be relieved, it being a voluntary ſettlement. 1 Ver. 456, 
7. Cont. 2 Ver. 366. Vide ante, (2 Q. 4.) | 

If a deviſe is to the eldeſt daughter, upon condition, that if ſhe 
does not pay ſo much to the other daughters within fix months, it, 
mall go over to the ſecond daughter, upon the ſame condition, 
and if ſhe does not pay to the third, Sc. After ſix months, the 
eldeſt daughter ſhall not be relieved. Dub. 2 Ver. 166. Vide 
2 Ver. 222. contra. CE | | 

So if a deviſe is to the eldeſt ſon by a ſecond wife in tail, and 
if he dies without iſſue, to the eldeſt ſon by a former wife, upon 
condition that he pays 1000. to the daughters by the ſecond 
wife ; the tenant in tail ſuffers a recovery of a moiety, and then 
lies without iſſue; the eldeſt ſon by the firſt wife ſhall not have 
* land ; without payment of the whole 10007. Eg. Abr. 106. 
er. 359. | ; | 
| But a deviſe to three daughters, upon condition, that they re- 
aſc all their ſhare to the eſtate of the teſtator, ſhall be conſtrued. 

5 diſtri- 
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diſtributively; and each of the daughters releaſing mall e 
legacy. Eg. Abr. 106. 2 Ver. 4. * 
(sa R.) Confirmation; 
F tenant for life makes building leaſes, fot the advantage o 


the eſtate, to which the remainder-man conſents by parol ; hs 
ſhall be decreed to make a confirmation, after the death of the 
tenant for life. R. 2 Ca. Ch. 28. 5 < | 


"MY 


Vide Confirmation. | j 
(2 S.) Contribution, 

Ny oy eh | | | L 
Vide ante, 1 F a charge is upon a manor, &c. and the whole is levied upou i 
(2 1.) } one tenant; the court will make all liable to make contr. 4 
bution. „ | | n 
As perſons who purchaſe part of a manor ſubje& to a charge. p 

R. Hard. 13. | 85 
{Bat if tenant in tail, ſubject to an incumbrance, ſuffers a re. c 


covery of part, and exchanges it for other lands; this is not ſub- 


ject to a contribution to the incumbrance, the whole of which mult t 
be paid by the remainder. Kirkham v. Smith, T. 1749. 1+ R 
vey 258. $7 | 
So if one ſurety pays the whole debt, chancery will make the 
other contributory for his proportion. Ch. R. 203. ide pil, ra 
(4D. 6 5 | | 2 
If there is judgment in debt agatnft the ſheriffs of London, for th 
an eſcape, and one pays the whole money; he ſhall have contri ga 
bution againſt the other ſheriff, and if he is dead, againſt his ei - Cl 
ecutor. Dub, Hard. 164. | | | 
But the antient tenants or copyholders of a manor are not liable co 
to a contribution towards a bridge-wall, to which the manor is at 
charged. R. Hard. 131. „ Cl 
Tho? the copyholders are enfranchiſed of late years; for that 
only varies the tenure. Hard. 131. | p 
| ec 
(2 T,) Conveyance. 10 
. (2 T. 1.) When aided. 
| | he! 
(a T1: CHANCER Y will aid a miſtake in a conveyance or oth! Wit 
When there deed; as if in a leaſe, &c. by a corporation, the body pol. he 
is a miſtake tick is miſnamed. 8 | he 
| we pef * - So if the name of the leſſor, or of the leſſee, is omitted, ot . * 
(2 1.6.) miſtaken. | | „„ 5 
So if land in 4. in the tenure of John D. where it was intended anc 


Ralph D. is conveyed ; and John D. holds nothing there; it | 
i 


ſhall be aided. Dub. 2 Ca. Ch. 43. 


F 
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If a farm callgd Haſſedon is conveyed as lying in 4. when it 


| lies in A. and B. and the party hath declared that he had con- 


veyed ſuch a farm; it ſhall be ſo decreed. R. 2 Ca. Ch. 68. 
So, if in the conveyance of an inheritance, the word, hezrs, is 
omitted. 5 | | 


So, if part of the land intended to be conveyed is omitted. (2 T. 2.) 
As, if the deed conveys only one meſſuage, with the appurte- 3 -— po | 
nances ; other lands, demiſed with the meſſuage, and occupied is omitted 
under the ſame leaſe, at the ſame rent, and intended to be pur- in the deed. 


chaſed, fhall be compriſed. 


So, if more land is inſerted, than was intended to be con- (2 T. z.) 
veyed ; as, if a copyhold is eſcheated, and afterwards the manor Wer — 
is conveyed by words ſufficient to paſs that copyhold, but it was than . 
not inſerted in the particular, nor intended to be granted in de“ intended. 
meſne ; the vendor ſhall have a decree to hold it by copy of the ide pa, 
purchaſer. R. 2 Vent. 345. | (4 . 2. 

So, if more land is inſerted in a fine than was intended to be 
compriſed. | | | 

So, where a covenant is general, and the party is ſeiſed, when 


the intent was that he ſhould covenant only againſt his own act. 


R. Ca. Ch. 15. | | 3 


So, if a conveyance is loſt, chancery will inforce a new aſſu- (2 T. 4.) 
rance. | | When the 
So, where a conveyance was pretended but not proved, but 3 
the guardian of the defendant articled for the enjoyment, and * ** 
gave poſſeſſion to the plaintiff, the court decreed for the plaintiff. 
Ca. Ch. 48. WE 33 
[If there is proof that the deed was deſtroyed by a party, the 
court will relieve ; but if it is 4%, the matter muſt be determined 
at law. Aſter v. Foulterer's Company, M. 1750. 2 Vezey 89. 
Clavering v. Clavering, H. 1750. 2 Vexey 233.] 


So chancery aids a defective conveyance ; as, where, upon a (3 T. 5.) 


feoffment, livery is omitted. Ca. Ch. 240. | | When the 
* a bargain and ſale is not enrolled. 1 Ch. R. E. of Oxford oo” 


f to a grant of reverſion, there is an attornment. 
If a rent-charge is limited to A. and after her deceaſe to the 
heirs of her body, and ſuch heir during her life conveys to B. 
without fine, which would operate as an eſtoppel if he ſurvived - 
her; after A.'s death, B. is intitled to further aſſurance from the 
heir, and to make uſe of his name to recover arrears. Whitfield 
v. Fauſet, H. 1749. 1 Vezey 387. . | 

If a copyhold is ſurrendered by way of mortgage for money, 
and the ſurrender is not preſented. R. Ca. Ch. 171. | 

Or, if there is a defect in the ſurrender. 1 Ch. N. 108. 
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If a leaſe is made to A. and B. and their heirs habend. for 99 
years, where it was for payment of debts. R. T. Ch. 249. Vide 
poſt, (4 W. 14.) 3 1 

So, where no ſurrender appears to a copyhold, after a poſſeſſion 
of forty years. R. 1 Ver. 195. 2 Ca. Cb. 150. | 
If no livery appears to a leaſe for life, after a poſſeſſion fot 


twenty-five years. R. 1 Ver. 196. : 0 
If livery is wanted to a feoffment by tenant in tail, which t 
makes a diſcontinuance. Ca. Ch. 290. ; 
If A. revokes a prior ſettlement, and covenants to ſtand ſeiſed u 
for the benefit of his ſon upon his marriage, but the words, ſtall ai 
ftand and be ſciſed, are omitted. R. Ch. R. 163. . w 
II A. upon a loan of money gives a letter of attorney to con- eq 
feſs judgment in ejectment for ſuch and ſuch lands. K. 2 Yer, | 
11 28 8 | = 
(2T.6.) So, if a man upon his marriage ſettles an eſtate for the jointure Ch 
on wiſta- of his wife, in the ſame manner as if he had the inheritance ; 
Vide ante, and afterwards the inheritance is evicted, and it appears that the 
(2 T. 1.) huſband had only a term for years; the wife ſhall have the tem aid 
for her life. R. Ca. Ch. 47. N | R. 
If a bond is made in the penalty of 40/. for the payment of 8 
200l. it ſhall be aided; for it was a miſtake. R. 2 Ca. Ch. 225. with 
So, if the huſband having a term conveys it to his wife and of 5 
her heirs by leaſe and releaſe, in conſideration of a bond can- fer a 
celled, which was given for the making of a jointure for the the h 
wife; and the wife deviſes it and dies: the huſband ſhall aſſign ks tO 
the term to the deviſee. R. Eg. Ca. 143. | | If 
[If by articles and ſettlement in the fame words, and both be- und | 
fore marriage, huſband is made tenant for life without waſte, re- the Ia 
mainder to the heirs male of his body, with power to raiſe por- ting 
tions for younger children, and levies a fine, this ſhall be rectiſi - to be 
ed by chancery for the ſon, and the father made tenant for life Ye 
only ; for it is nugatory in ſettlement for valuable conſideration made 
to make him tenant in tail: but if ſon has a benefit by his father's Aj 
will, he muſt make his election. Roberts v. Kingſley, P. 1749. of yo! 
1 Vezey 238.] 3 132. 
5 So, 
(2T. 7.) If a defetive conveyance is aided, it - ſhall be diſcharged of a volu 
If it is aid. nne incumbrances by the party; as if a mortgage wants liver), So, 
we; on and thereupon the heir confeſſes judgment to another; the mort- k We 
fame plight, gagee ſhall be relieved, and diſcharged from the judgments. R. 8 
as it would Ch, R. 29. l 3 f het ul 
have been, A leaſe not being made purſuant to an agreement, if the leſſor we of 
avs __ after wards ſettles the reverſion in ſuch manner, that the covenants and off 
i inet, Of ea former leaſe may be performed on the part of the leſſor, if 65 - a 
the leſſee performs his part, equity will aſſiſt him to detam i © let 
*2d Part of ſeſſion, as if the prior leaſe had continuance. R. Eg. Ca. 59- | | * | 
2 Nad. Ca. | x | 0 a 
| | to him 
| wife an 
(2 T.) Aco 
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(2 T. 8.) When a Conveyance ſhall not be aided, | 


But if tenant in tail bargain and ſell his land, chancery will not Vu pat, 
decree a fine or recovery, tho” the vendor had power to levy (4 8. 2+) 
them. Di@. 2 Vent. 350. OE. 2 

[If A. remainder-man in tail, expectant on the death of his 
uncle, tenant for life being diſtreſſed, conveys manors of 300. per 
annum for 300. to N. his heirs and aſſigns, after the uncle's death 
without iſſue-male, it is void in law, and ſhall not be aided in 
equity. Barnardiſton v. Ling uod, H. 1740. 2 Athyns 133.) 

So, a conveyance ſhall not be helped upon a ſubſequent com- 
munication. 2 Ch. R. 107. . | 1 

Nor a defect in articles, after a conveyance executed. R. 2 

Ch. R. 107. | | 


So, if a voluntary conveyance is defective, chancery will not (2 T. 9.) 
zid it. 2 Vent. 365. Semb. Ca. Ch. 47. 1 Ver. 456. 1 Ch If eher 
R. 147, 8. | 7 | ak 
So, if A. covenants to make a jointure of 500/. per ann. (2C. 8.) 
without ſaying of what lands, and afterwards ſertles a farm in A. pa, (4 H. 
of 50l. per ann. and then makes a voluntary ſettlement of 200/, 9-4 0-7). 
fer ann, if part of the farm lies in B. it ſhall not be decreed againſt 
the heir, tho? a jointure was not ſettled to the value agreed; for 
is to that eſtate the conveyance was voluntary. R. 2 Ca. Ch. 68; 
If a man ſettles lands in A. B and C. upon himſelf for life, 
ud then to his iſſue, and for default thereof to his nephew H. 
the lands in A. and td his nephew L. the lands in B. and C. omit- 
ting one farm; equity will not ſupply the omiſſion, tho? proved 
to be a miſtake. R. 1 Ver. 38. X : 4 
Yet a deviſee ſnall not be aided againſt a voluntary ſettlement } 
made without a power of revocation. -1 Ver. 100. 2 | 
A. ſortiori if there be a voluntary conveyance for the proviſion 
of younger children, it ſhall be aided. 2 Vent. 365. 1 Ver. 40, 
132. 5 . 
So, a leaſe ſhall be decreed to attend the inheritance ſettled by 


i wins % TE, nc 


f a voluntary conveyance. 1 Ch. R. 37. ; 

„ So, if articles upon marriage are, that money ſhall be veſted in 

ho a Jn of land to be ſettled upon the huſband and wife for 

b. life, then to the iſſue of their bodies, then to the right heirs of 
the huſband ; he and his wife die, and their children die ; the 

b heir of the huſband ſhall inforce the ſettlement. Cont.-per North, 

as end afterwards decreed. 1 Ver. 298, 471. 2 B . 255. 

"I So a woman, intitled to dower, ſhall be aided againſt a defec- 

£ ire ſettlement, ſurrender, or execution of a power. R. 2 P. U. 


637. Vide poſt, ($4.4) 
bo a covenant, that a limitation in fee being by miſtake made 
o him and his heirs, the party will ſtand ſeiſed to the uſe of his 
| viſe and her heirs, ſhall be decreed. 2 P. I. 464. | / 
. A conveyance, covenant, &c. being by deed, primd facie im- 
| ports a conſideration, 2 P. W. 467. | „ 
1 | E e * As, 
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As, if 2 father aſſigns a college-leaſe to a ſon, and covenant 
— 8 | 7] 


£(2 T. 2, &, a defedtive conveyance ſhall not be aided againſt him, who 


O inſt 94 . 
— 5 — has an eſtate upon a good conſideration; as, if a ſurrender of 2 


Has an eſ- copyhold {old or morcgaged is not preſented, but afterwards the 1 
tate upon vendor ſurrenders it to the uſe of his will, and deviſes it to his a 
13 wife for life, upon whom he had agreed to ſettle it upon their a 
Vide ante, marriage ; the vendee ſhall not be relieved againſt the wife, R, I; 
" (aC. 8.) Ca. G. 171. | FS A | Pt 
* (If a rent-charge is limited to A. and after her death another s 
rent- charge to the heirs of her body, and A. and her huſband fa 
levy fine of the lands, and fell them to B. and the heir during 

her life ſells the reut- charge to C. this ſale ſhall not put B. in ſhi 
a worſe condition, or liable to a different remedy than would co 
have been to the heir, and C. purchaſer of an equitable title no1 
maſt try it againſt B. at law. Jbitfield v. Fauſſet, H. 1749. 1 iv 
Vezey 387.] | „„ Ev, 
If a mortgage to A. is defective, it ſhall not be aided againſt U 
him, who has a ſubſequent mortgage by a good aſſurance. H, awa 
Abr. 320. NE U 2 
(2 T. 11.) When a Conveyance ſhall be avoided. vm 
| dei 
Vile ante, So a fraudulent conveyance ſhall be avoided in equity; as, if 1747 
(2 C. 12.) jt be obtained by falſe information. Ca. Ch. 74. Vide pf If 
(3M. 1—4 L. i.) PE ; ** 
By inſinuation of a match to be obtained thereby. 1 Fer. 200. 3 n 
2580, a conveyance obtained from perſons uninformed of their _ fi 
rights ſhall be ſer aſide, though there was no actual fraud or im i” 
poſition. 2 Brown 150. = ; 3 
A remainder 70 the buſbandin a marriage ſettlement, to which 3 2 
the wife obje&ted at reading, and denied ſhe had deſired it, (tho 1 
his attorney had told him ſo) but executed the writings 25 16 2 of 
mainder was remote, and the parties unwilling to defer, may b . 727 
ſet aſide as a fraud and bs. Morris v. Nixon, H. 5 b. 10 i * 

Str. 144 ] Eh 55 : : 
80, if there is a ſuſpicion of an impoſition : as, here 2 70 _ | 
man levies a fine of her eſtate to the uſe of B. and his heirs, bit 15 7 a 


at the time declares it is neceſſary for her to have a truſtee, "ig. 
by her will declares that ſhe had levied a fine in truſt for herſelf il * 
and deviſes the eſtate to C. and his heirs, ſubjecl to the payment hk. U 
of debts, and B. gave no conſideration, he ſhall be decreed v Ps up 
convey to C. R. 2 Ver. 307. ho. | fi — t 
[If a man is arreſted by due proceſs, and then executes ! = N r 
conveyance never under conſideration before, the court W cole 1 j 
ſtrue it dureſs, and relieve againſt it, Nichols v. Nichols, M. 1737. added 
1 Athyns 409g]! | | 1 eee 
Tho' a man has a real intention of difioheriting his heir 4 party 
law, yer if it is owing to fraud and impoſition, this will 
back and reveſt it in the heir. Bennet v. Vade, T. 194% * 


 efthyns 324. 5 5 _ 
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[If a voluntary conveyance is made by a very weak man, in 
favour of one who has great power and influence over him, and 
of others who have no merit with him, and the deed contains a 
_ proviſo, reſtraining him during his life from taking a fine, or 

[eafiog without the full rent, and a power of revocation only 
in the preſence of three perſons by name, who could hardly be 
aſſembled, and the deed is executed without being read to him, 
and no part is left with him, it ſhall be delivered to the heir at 
law, and poſſeſſion of the eſtate given him, and the truſtees con- 
vey to him. Jbid.] „ ae | 

[But if there is a proviſion for creditors in it, that ſhall be 
ſaved to them. lid.]. | | be, 

[If a counſel procures from his client a grant of the ſteward- 
ſhip of a manor in fee, it is not only ;#/o facto void, as it might 
come to a woman; but if it appears the grantor did not read it, 
nor know what the import of H heirs was, and only intended to 
give it during pleaſure, it ſhall be delivered up. Thorihill v. 


Evans, T. 1742. 2 Aikyns 330.] | 

[If deviſees ſubmit their differcs.ces to arbitration, and an 
award is made, that the lands ſhall be conveyed in the ſame man- 
ner as they are given by the will, and thereupon by deed to lead 
the uſes of recovery the lands are declared to be to 4. for life, 
whereas ſhe is intitled to them in fee by the will, the court will 
order them to be conveyed to her in fee. Ridout v. Pain, P. 
1747. 3 Athyns 486.) . 

If an infant has the truſt of an eſtate, and A. enters and levies 
2 fine, and five years paſs; tho' the infant is barred by the fine 
and non- claim at law, ade, the truſtees were of full age, yet 
the fine ſhall be avoided in equity, by a bill brought within five 
years after the infant's full age. R. 2 Ver. 369. een 

If one parcener obtains an aſſignment of the part of the other 
for 200. conſideration, and upon a falſe ſuggeſtion, that a large 
ne was to be paid for the admiſſion to the eſtate, when the eſtate 
was of 200/. per ann. value, and only a ſmall. fine due; ſuch . 
alignment ſhall be avoided. R. Eg. Ca. 85.“ id Part of 

[If A. tenant for life, prevails on his daughter tenant in tail, to 2 Mad. Ca, 
join in a recovery (to prevent the eſtate's falling into her huſ- 
band's creditors hands) to him and his heirs, promiſing to be only 
a truſtee for her, and then mortgages it, but pays her an an- 
nuity of zol. per annum, becomes bankrupt and dies, and the 
daughter dies; the recovery ſhall be ſer aſide, and on the heirs in 
tal refunding the 30. per annum received, the aſſignees of the 
bankrupt ſhall aſſign to them, and the mortgagee on payment re- 
convey to them, and they come in creditors under the commiſſion . 
- 95 mortgage money. Young v. Peachy, H. 1741. 2 Aikyns 
And à conveyance obtained by fraud or impoſition ſhall be 
eroded, tho” it is confirmed by fine and ſeveral approbations of 
ihe party. 2 Ver. 206. VV 

| | E e 2 : . So 
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So a conveyance by the king's patent may be avoided by bill in 
equity for deceit, or impoſition or the king. R. 1 Ver. 25 , 
37, O. 1 5 6 | 
, lie — A purchaſes his ward's eſtate immediately on his 
. | ccming of age, tho” it has a ſuſpicious look, yet if he paid a full 
conſideration, it ſhall not be ſet aſide. Oldin v. Samborne, M. 
1737. 2 Althyns 15. 555 
(IF A. grants an annuity to g. in conſideration of Eis learning, 
and the love he bore him, it is not a valuable conſideration. 
Stiles v. Attorney-general, H. 1740. 2 Athyns 15 2.] | 
But if B. give up a pecuniary advantage at the requeſt of 4, c 
it amounts to a valuable conſideration. [b:d.] EI 
[Or if there be arrears on the voluntary annuity, and B, pro. 


miſes not to ſue for theſe artears, and A. thereon grants the an- _ 
I nuity afreſh, this is a valuable conſideration, and alſo for an ad- | 
ditional annuity. 1bid.] „ | : 1 
(2 T. 12.) When not. 0 
(2 T. 12.) But it is not ſufficient to avoid a conveyance, that it was ob- = 
ona m_ tained upon falſe infinuations ; as, if a man falſely perſuades ano- _ 
— ther that his ſon is dead, and thereby obtains a deviſe of the Fun 
eſtate to himſelf. Vide poſt, (3 A. 2. 2 Bw 
If a man under an arreſt is concealed, and denied to his re- ſort], 
lations, and perſuaded to make a deviſe of his eſtate to a ſtran- . 
ger. R. 3 Ca. Ch. 61, 94, 103. | If 
(2T.13. So it is no reaſon for avoiding a ſettlement, that it became un- ber 
Tho" it be- reaſonable by matter ex poſt fafo; as, a marriage ſettlement, 2 vol. 
enable Which ſeitles a jointure equivalent to a portion, and a ſecurity to '[/ 
by matter Tepay the portion alſo, if the huſband dies without iſſue, ſhall not "och 
ex poſt facto. be avoided, if the huſband dies without iſſue within a week. R. never 
in Chancery, and confirmed in Parliament. Ca. Parl. 212. Pugh 
(If A. intitled to reverſion after death of tenant for life, (then " Sa, 
unmarried, but to whoſe firſt and other ſons there are remaindert) reaſon 
ſells reverſion, and tenant for life dies in a month, the convey- it hal 
ance ſhall not be ſet aſide if no fraud. Nichols v. Gould, T. 1752. riage 1 
2 Vercy 422. By „ 
If a man for 350!. gives ſecurity by mortgage of a reverſion, 
after two lives, for 700. to be paid when the two lives fall ; he 
ſhall not be relieved, tho” the lives fall within two years. ! 15 
) 8 3 EEE 02 
But if an apprentice is turned away before the time for which "W 
he ought to ſerve, tho? occafioned by his negligence, the maſter [Th 
ſhall refund part of the money. R. 2 Ver. 64. oo bold la 
If there is an agreement for the purchaſe of a houſe, which i: tereſts 
conſumed by fire before the conveyance of it, the purchaſer ſhall Aulyns 
be aided.. 2 P. W. 220. 5 . | So, 
8 


Vide ante, (2 C. 9.) 4 | 80 o, 
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So a conveyance ſhall not be avoided, becauſe it was made or (2 T. 14.) | 
executed by ſurprize ; as, that it was not read by the party, or to ate 5 
him, except where it otherwiſe appears to be contrary to his in- a (mall mit- 
tention. R. Cu. Ch, 56, 59, .. Ny 1 take is al- 

If there are any Epe er 3 Ca, Ch. 56, 59, 76. ledged. 

If the counſel was negligent, or unſkilful. 3 Ca. Ch. 56, 76. 

If there was no counterpart. 3 Ca. Ch. 83. . 

Or the truſtees mentioned in the deed have no notice of it. 

3 Ca. Ch. 83. 5 | Ef „ 
If a recital is repugnant to the deed. Per Holt, C. 7. 3 Ca. 
Ch. 101. | | | : ; | 
Or any part material, to that which is immaterial. 3 Ca. Ch. 

101. | 


So it ſhall not be avoided after twenty years, L pretence (2 T. 15.) 
that the perſon who conveyed was non compos. 1 Ch, R. 40. After a long 
| acquieſ- 

So it ſhall not be avoided by him, who claims by a ſubſequent (27.16. 
voluntary ſettlement, thoꝰ the firſt conveyance was alſo voluntary. At the re- 
As, if the manor of L. is ſertled to pay tool. per ann. to a Wet v4 
younger ſon, and the reſidue to the elder; and afterwards the wa 2 4 
father, having the ſettlement in his cuſtody, ſettles the ſame ma- voluntary 

- Nor upon the younger ſon and his firſt and other ſons in tail, and convey- 
ſettles lands of greater value upon his eldeſt ſon ; equity will not — | 
avoid the prior | Larue of the manor. R. 2 Ver. 475, Ye" 333 
If A. haviog by a voluntary ſettlement given an eſtate to B. 2 T. 9.) 
without a power of revocation, afterwards deviſes it to D. the 
deviſee all nor avoid the prior ſettlement ; for he alſo claims by 
a voluntary act. Ey. Abr. 23. 1 Ver, 100. Vide ante, (2 T. 9.) 
[A voluntary deed without power of revocation, formally ex- 
ecuted, tho' informal in ſeveral parts, kept by the perſon but 
never cancelled, ſhall not be fer aſide by a ſubſequent will. 
Baughton v. Boughton, M. 1739. 1 Athyns 625.] 
„So, if A. upon his marriage, makes an extravagant and un- 
reaſonable ſettlement, if no circumvention or incapacity appears, 
it ſhall not be avoided by thoſe who claim by a ſubſequent mar- 
rage ſettlement. Semb. Eg. Ca. 80.* NC oo ! 
| | 2 Mad. Ca. 


(2 v.) Copyhold. 


O a bill lies for the ſeverance of copyhold and freehold lands 
„ 2 | . 

[The expences of a commiſſion to ſeparate freehold and copy- 
bold lands, ſhall be borne by both parties equally, tho' their in- 
tereſts are of different values. Norris v. Leneve, P. 1744. 3 
Atlyns 82. | . | 

do, to aſcertain the cuſtoms of a manor. Ch. R. 114. 

So, to aſſign timber to a copyholder, eſtovers, &c, 
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So, for the ſurrender of a copyhold, purſuant to an agreement 

with a purchaſer, where the copyholder refuſes to perform, or 
dies before performance. | | 

Tho? it be a copyhold for lives, as well as in fee; where the 
copyholder hath the ſole power to ſurrender, tho' by his death, it 
veſts by cuſtom in another nominee. 1 Ch: R. 274, | 

So, to fupply a ſurrender for payment of debts, or provifion 
for a wife or younger children, 2 P. W. 490. Vide Copyhild, 

P. 3.) „ Fe | FE 
0 (If one by his will charges all his worldly eſtate with his debts, 
and dies ſeiſed of copyhold which he particularly deviſes, it ſhall 
be applied par. paſſu with the freehold, tho' there is no ſurren- 
der to the uſe of the will. Harris v. Ingl:dew, H. 1730. 3P. 
V. i.] *Vid. 1 Brown 273, 274.* | . 

[If a man deviſes all his eſtate to his ſon, ſubject to payment 
of debts, and pas only copyhold, the defect of ſurrender ſhall be 
ſupplied, that ſomething may paſs. Ithell v. Peane, H. 1748. 
1 Y:2e 215.] | IH : 

*So, tho' there be frecholds deſcended, and ſpecifically de. 
vifed. 2 Brown 325.* | 

[The court will ſupply the defe& of a ſurrender of eſtate de- 
viſed in favor of a younger fon, tho* ſome other proviſion had 
been made for him, and tho' this was only a remainder after 
eſtates for life and in tail, and tho” the heir at law had ſurrender- 
ed to the uſe of his will and deviſed to his mother, Cook v. An. 
new, 7.86.2. ©T.T. 35.417. W-283.] 

If A. deviſes all his freehold and copyhold lands in S. and M 
to his wife, her heirs, &c. being aſſured ſhe will leave them to 
uch Children as deſerve them, and ſhe deviſes all her freehold and 
copyhold lands, except the copyhold in H. to her daughter, and 
deviſes the copyhold in H. to her fon, and intends ſurrendering 
but dies without it, and another copyhold deſcends to the fon; 
the court will e{tabliſh the wills, and ſupply a ſurrender. May 
v. Shurmer, M. 1739. 1 Ahn, 389.] | ; 

A. having ſeveral copyholds, ſome ſurrendered to the uſe of 
his will, others not, one only a truſt- eſtate, the other in his own 
name; he deviſes all his copyholds to B. his grandſon, his heir, 
Ec. and deviſes ſeveral legacies to his eldeſt fon, all the copybold 
paſs; for the eldeſt ſon claiming under the will muſt admit tht 
whole. Allen v. Poulton, M. 1748. 1 Vezey 121.) © 

[But if a man deviſes his rea} eſtate to be ſold to pay debt 
and legacies, and ſubject thereto deviſes all his perſonal eſtate to 
his ſiſter, whom he makes exeeutor; the court will not fo 
the defect of a ſurrender of copybold, if the other eſtates are u- 

* ficient. Mallabar v. Mallabar, P. 8 G. 2. C.T.T. 78.] 

(If A. having freehold but no copyhold lands ſettled, deviſes 
all his lands unſettled, and all his goods and chattels, to his wi 
for life, then to his younger children as ſhe thinks fit, and dies 

leaving freehold and alſo copyhold unſettled, and not ſurrender 
to the fe of his will; the copyhold does not paſs by the will 

Hawkins v. Leigh, M. 1737. 1 Alkyns 387.] | 
; Mn 4 4 » . "7 [Copy 


Nt 


| heritance of the wi 
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: [ yhold lands ſurrendered to the uſe of the will, paſs by the 


general words of all meſſuages, lands, tenements, and heredita- 


ments, tho? teſtator has freehold ; eſpecially as it appears by the 
will that he intended that all his eſtate ſhall paſs. Goodwyn v. 
Goodwyn, H. 1748. 1 Vezey 226.] | | | 
If A. deviſes copyhold, among other eſtates, to B. his heir at 
law for life, with remainders over to C. B. gets the eſtate in- 
franchiſed, calling himſelf executor and deviſee of A. and after- 
wards by conveyance reciting the infranchiſement, creates a term 
to raiſe money to pay debts, the reſidue to C. the court rolls are 
burnt, ſo it does not appear whether there was a ſurrender to the 
uſe of A.'s will; but on the circumſtances it ſhall he preſumed, 


and the land go to C. by the will of 4. Cookes v. Hellier, P. 1749. 


I Vezey 234+] 


$0 a ſurrender is not neceſſary, where A. has only the truſt of . 
a a copyhold in tail. R. 2 Ver. 585. | 


[A deviſe of the equity of redemption of a copyhold, to which 
the mortgagee is admitted, 1s good, tho? there is no ſurrender, ta 


the uſe of the will. King v. King, T. 1735. 3 P. V. 358.] 


If a man ſurrenders to the uſe of his will, a will unatteſſed 
ſhall direct the uſes, notwithſtanding the ſtatute of frauds, which 


extends not to cuſtomary eſtates. Tufnel v. Page, P. 1740. 2 ; 


Atkyns 37. ] 3 : | 
{Where the legal eftate is in truſtees, copyhold lands ſhall paſs 


by the will of the ceffui gue iruſt, without ſurrender, and tho' the 


will be not atteſted. IId. 
[If a real eſtate, part free and part copyhold, originally the in- 
8 is ſettled in truſtees for huſband and wife, 
and the ſurvivor, and the heirs of their two bodies, remainder to 
the huſband in fee, and the huſband by will gives all his meſ- 
ſuages, lands, tenements and hereditaments in H. and all other 
his real eſtate to the ſame truſtees, for a term, and then gives all 


the premiſſes unto his wife for life, without waſte, the copyhold | 


paſſes without ſurrender ; for as a ſurrender muſt be by the per- 


ſon who has the legal eſtate, where one who has not the legal 


eſtate has the beneficial intereſt, it may paſs by a will as other 
lands; and the teſtator's intention appears here. Without waſte, 
in ſurpluſage as to the copyhold, Car v. Elliſon, P. 1744. 3 
Athyns 73.] | | | | 
(If a man ſurrenders copyhold to the uſe of his will, and ſigns 
the two firſt ſheets of his will, conſiſting of eleven, and no more, 
and no witneſſes to it, this is a good appointment to charitable 
uſes, under „lat. 43 Eliz. of charitable uſes. Attorney general v. 


_ Sawtell, H. 1742. 2 Athyns 497. : 


So, if a ſurrender is not preſented in the time required by the 
cuſtom, it ſhall be aided in equity. 2 Ver. 564, 609g, Eq. Abr. 
122. Vide Copybold, (P. 2.) | | | 

Tho? the ſurrenderor afterwards becomes a bankrupt, it ſhall 
be aided againſt the creditors of the bankrupt. K. 2 Ver. 565. 


45. Ar. 312. Z. R. 14. 
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So it ſhall be aided againſt a purchaſer with notice, N. 2 1 
— ; . ; | 
80, K a mortgage is made of lands, part freehold and part 2 
copyhold, and the mortgagor dies before a ſurrender made; the of 
heir ſhall be decreed to ſurrender the copyhold. R. Ch. R. 2725 fir 
=: N 
350i a man has two copyhold eſtates, one ſurrendered to thi 2 
uſe of his will, the other not, both ſubject to a mortgage of 400 to 
and by will ſays, I give all and every my freehold and copyhold, hol 
(having ſurrendred the copyhold part thereof to the uſe of this K. 
my will) to A. and B. for the benefit of a younger child, and di. 8 
rects that the copybold part ſhall be ſubject to the payment of the ben: 
400). mortgage; the unſurrendred eftare ſhall paſs, and the heit hufl 
. at law ſhall ſurrender to the uſe of the will. Banks v. Degſbam, benc 
D | M. 1747. - 3 me 585. 1 Vexey 63] 2 | [ 
But where the land of the defendant is not intermixed, but the. 
lies intirely rogether ; there ſhall not be a commiſfion for ſere. two 
rance, or diſtinguiſhment.  * Ts | his e 
| $0, if a copyhold is deviſed to the eldeſt ſon, being of the wife 
nature of Borough-Englifh, and houſes in London to the youngeſt tho“ 
fon, but there is no ſurrender, and the houſes before the entry ſurre 
of the youngeſt fon are burnt; the defect of a ſurrender ſhall Smith 
not be Genolied, 8. 3 Fr $05 5 Wil; 
Hf A. feiſed of freehold, and of copyhold Borough-Engh/b, to ſe 
not ſurrendered to the uſe of his will, by will deſires all his debts he dit 
to be paid, makes proviſion for his wife and daughter, further forma 
proviſion for * after wife's death, and then all the reſidue Hinto 
teal and perſonal, of what nature or kind ſoever, to his wife, $0, 
her heirs, executors, &c. the copyhold does not paſs. ya. to the 
Byas, H. 1750. 2 Vezey 164.] | it app 
{Defect of ſurrender ſhall not be ſupplied in favour of grand. of the 
fon, couſin, or natural child. Tudor v. Anfon, 7. 1754. 1 ſhall b 
FVezey 582.] © | . . [TI 
But in favour of widow, children and creditots, it ſhall. 1. a rem 
ibid.* | i than d 
So, if a ſurrender is made upon condition to be returned, if ther o 
the furrenderor recovers} and afterwards he makes a ſurrender 2. V. 
of part only to the ſame uſes, and deſires to have the firſt again, 80 « 
which is refuſed; the firſt ſhall not be aided. R. Eg. R. 8. lipned, 
So, if a farm is mortgaged with all the lands therewith occu - Or, 
— and a copyhold is occupied with the farm, but not de- (Ch 
ſeribed in the mortgage, nor a covenant therein to make a fur- Semb. | 
render: a ſurrender ſhall not be decreed, if the farm without [A 
the copyhold is ſufficient. R. Eg. R. 14. thargec 
So, if a ſurrender to the uſe of a will was intended, but not P. 173 
accepted, it ſhall not be aided againſt the heir, if he did not II 
prevent the ſurrender. 1 P. W. 354. 3 | ephice; 
If by a marriage ſettlement land is limited to the huſband and this ſh, 
wife for life, afterwards to the firſt, ſecond and other ſons in a truſt | 
tail male, and for default of iſſue male, for years to a truſtee for 386.] 


Abe railing of portions for the daughters of that marriage A - 


r 


to the lord o 
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mere is à covenant that a copyhold eſtate ſhall be ſurrendred to 
the ſame uſes : the copyhold ſhall be ſubje& to the payment of 
the portions, if the freehold is not ſufficient ; tho? by the cuftorti 
of the manor it cannot be ſurrendred ſo as that a term cannot be 


knited for default of iſſue male. R. 2 Ver. 321. 8 

If by a marriage ſettlement a copyhold is agreed to be ſurren- 
dred to the ſame uſes with a freehold, and a ſurrender is made 
to different uſes, the ſurrender ſhall be vacated, and the copy- 
hold ſhall be ſubject to the ſame uſes with the freehold. R. Ch. 
R. 254, 5. . a : 88 8 

80 if cuſtom of a manor the wife is intitled to her free 
bench, and a copyhold is ſurrendred to a truſtee, in truſt for the 
huſband in fee, the wife ſhall be aided in equity for her free 
bench. 2 P. V. 644. | 


[If in a manor where the cuſtom is, that whoever purchaſes, 


the lands ſhall go in ſucceſſion, A. purchaſes for his own and 
two other lives, and pays all the money, and by will deviſes all 
his eſtare, real and perſonal,.in poſſeſhon or reverſion, to his 
wife; ſhe ſhall have the eſtate, tho? there was no ſurrender, and 
tho' there was other proviſion for her. The court will ſupply a 
ſurredder againft an heres factus, tho? not againſt an heir of blood. 
Smith v. Baker, T. 17 37- 1 Athyns 385. 

[If copyholder for life, with free bench to his widow, agrees 


to ſell to his ſon for valuable conſideration, which is paid, but 
he dies before actual ſurrender ; the ſon is intitled to the per- 


formance, and the widow muſt furrender her widow's eſtate. 
Hinton v. Hinton, T. 1755. 2 Vezey 631, 638. m 

8o, if a quit-rent is paid for twenty years by a copyholder 

f the manor of B.; it ſhall be decreed to him, tho? 

it appears, and is admitted, that this copyhold was antien y held 


of the manor of C.; for a grant of the freehold of this copyhold 


ſhall be preſumed. K. 2 Ver. 517. 


[The court will decree payment of a quit-rent, tho? there was 
a remedy at law, and the bill improper and vexatious, rather 


than diſmiſs it; for plaintiff would then ſue at law, to the far- 
ther oppreſſion of defendant, Folder v. Chambury, P. 1734. 3 
P. V. 156.) | | 
So chancery will relieve againſt a forfeiture by waſte not de- 
lipned, negle& of ſuit, & c. Vide Copyhold, (M. 3.) 
Or, againſt other involuntary forfeiture. Vide Copybold, (P. 2.) 
(Chancery will not relieve againſt a voluntary forfeiture. 
Semb. Peachy v. D. of Somerſet, T. 7 G. Str. 447.] | 


[A bill lies not for a lord of a manor to hold a down dif. 
charged of defendant's claim of common. Holder v. Chambuty, 


F. 1734. .-4 PW. 196 

If father purchaſes copyhold land in his ſon's name, aged 
eighteen, and the father continues in poſſeſſion till his death; 
this ſhall be conſidered as an advancement for the ſon, and not 
$6] for the father. Taylor v. Taylor, T. 1737. 1 Athns 


; * 


Om 
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[IF the ſon deviſe theſe lands to the child his wife was enſeint 
with, and on its not being born alive, or dying, to his wife, and 
it appears ſhe was not with child; yet ſhe ſhall have them, and 
the court will ſupply the want of ſurrender. . Ibid.] 

[A bill lies not for a lord of a manor to compel copyholden 


to come in and be admitted tenants. Clayton v. Cooker, M. 1742, 


2 Ailgns 449. ] | 


| (2 W.) Coſts. 
When they ſhall be given, and when not. 


Y the ſt. 17 R. 2. 6. the chancellor, after ſuggeſtions are 
found untrue, ſhall have pe to award damages after his 
diſcretion to him, who is unduly travailed. | 


And therefore, if a bill is diſmiſſed upon the hearing of the 


cauſe, the defendant ſhall have coſts. 


*But there ſhall not be a re-hearing or appeal for coſts only, 


unleſs on very ſpecial circumſtances. 1 Brown 140.“ 


But there may be a bill of revivor for coſts ordered to be 

paid into the bank. Id. 438.“ | | 
If the diſmiſſion is general, yet coſts ſhall be incident. 

II defendant denies all equity, and plaintiff brings cauſe to: 
hearing on bill and anſwer, and the bill is diſmiſſed, plaintiff 
ſhall pay taxed coſts. Johnſon v. Brown, M. 1743. 3 Athy l. 
ide 1 Brown 403.* 8 ä 

[If there is a decree nf, and defendant makes default, an 
the decree be made abſoiute, and the court grants rehearing on 
his petition, he ſhall pay 10/. colts. Waller v. Ruſſel, in .. 
M. 1718. Bunb. 30.] = 

(Plaintiff, by accepting a third anſwer, does not waire bs 


| coſts on the ſecond. Brotherton v. Chancy, in ſe. H. 1718. 


Bunb. 34.] Mc 3 
[On a third order of amendment, plaintiff ſhall pay taxed coſts, 
unleſs it was obtained on terms, and by conſent. Arm. H. 1740. 


2 Atkyns 123. | 


If the diſmiſſion is, when the hearing is upon bill and anſve, 
the colts of the defendant are aſcertained at 40s. | 
[If a bill brought by an adminiſtrator is diſmiſſed on demur- 


rer, he ſhall pay colts. Frazer v. Moor, in ſc. P. 1720. 


63.] | 

® If bill is amended by ſtriking out defendant's name, he ſtall 

have coſts, tho' he appeared and anſwered without being {ers 

with proceſs. . Blackett v. Middleton, H. 1733. Bunb. 335. 
So, if a bill be for relief againſt the penalty of a bond, 

it is decreed upon payment of coſts, generally; this imports co 

at law, and in equity. 3 Ch. R. 5. | ; 
[On an order to tax coſts of an ejectment, when a ne- rr 

is granted which plaintiff had oppoſed, if it is granted on cleat 

grounds, he ſhall not be allowed coſts for the oppolition, 1 
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if granted on terms, he ſhall, | Hay V. Hay, H. 1747. 3 Athyns 


6541 if the plaintiff hath relief from a tortious procedure in 
an inferior court, he ſhall have his coſts there, and here. Ch. 
R. : obs | 
Where plaintiff ſucceeds in his demand he ſhall have coſts, 
unleſs circumſtances ariſe which are an excuſe for defendant, 
Reberts v. Kuffin, M. 1740. 2 Ant 112] Ti 
(If a woman plaintiff marries, whereby the ſuit abates, and 
the huſband and wife revive ; ſhe ſhall have coſts of the whole 
ſuit, except of the bill of revivor. 1 Ver. 318. CET 
So every truſtee ſhall have his coſts. 


And if his cofts are not taxed at the whole of his expence, 


they ſhall be allowed our of the truſt, upon his account. R. 2 


Ca. Ch. 138. ER - 

If a truſtee defendant miſbehaves, the court will make him 
pay coſts, tho? coſts out of the eſtate would be the ſame benefit 
to plaintiff. Lloyd v. Spillet, M. 1734. 3 P. V. 344.) 

(If a truſtee, merely to have a point relating to his private in- 
tereſt determined, brings the ce/?uz que truſt before the court, he 
ſhall pay the whole coſts. Henley v. Philips, T. 1730. 2 Athyns 
48.] | | | | 
So, if a bill is brought by an heir, to avoid the deviſe of his 
father, againſt a deviſee, and he does not prevail, but is left to 
law ; he ſhall pay coſts. 1 P. V. 558. 8 | 
[On a bill brought againſt the executor and the heir at law, 
for account of real and perſonal aſſets, the heir at law is intitled 
to coſts, for the law throws the deſcent on him; the executor 
is not, for he may renounce, Humphrey v. Morſe, T. 1742. 2 
Atkyns 408.] | | 


f heir at law brings bill to ſet aſide will for inſanity in teſ- 


tator, inſtead of ejectment, he ſhall pay coſts if he fails. Webb 


v. Claverdon, M. 1742. 2 Aikyns 424 | 


[But if the heir is defendant, tho' he inſiſts on fraud or inſa- 
nity, and iffue is directed, he ſhall not pay coſts, and often ſhall 


be allowed them, tho' he fails. 7bid.] | 


(If heir at law only croſs-examines witneſſes, produced to 
confirm a will on a bill in perpetuam rei memoriam, he ſhall have 
coſts ; but if he examines other witneſſes to encounter the will, 
he ſhall not; this is only when no relief is prayed, and the 
cauſe does not come to a hearing. Berney v. Eyre, T. 1746. 
3 Athyns 387.] „ . 

[But where at the hearing an iſſue at law is directed, tho* the 
will is eſtabliſhed, he ſhall have coſts. 14d. | 


(But if he ſets up inſanity, or other diſability in teſtator, and 


fails, he ſhall not have coſts. Jbid.] 


[The court will got decree him to pay coſts, but on a very 


ſtruug cate, as /p.f:at-on, or ſecreting the will. 1hid.] 

If one witneſs ſwear an heir attempted to conceal a will, 
2 he by his anſwer denies, the court vill give him coſts. 
lil. Pf . 8 


[But 


"7 


[But if after the heir is informed there is a will in 4% hand, 
he takes out adminiſtration on the uſual oath, without inquiring 
after A. the court will not give him coſts. id.] 

So, if a legatee or creditor, not a party to the ſuit, comes ty 
prove a debt or legacy before a maſter, he ſhall have coſts; for 
it is for the eaſe of the eſtate. 2 P. V. 279, 
| TWhen cofts are decreed out of an eſtate to be fold for bee. 
fit of creditors, plaintiff and defendant are intitled to them he. 
fore the creditors are intitled to their demands. Hare v. Rf, 
. 1753. 2 Vezey 558. F 5 G ud 4674 dit $3 16 aty 

[Mortgagor ſhall pay coſts, tho” he has offered to pay what 
| ſhall appear due, on balance of the mortgage on one hand, and 

an open account on the other, unleſs mortgagee bas been ver- 
atious. Garforth v. Bradley, T. 1755. 2 Pee 675. 

So, where a ſolicitor carried on a cauſe in the name of the 
plaintiff, he was charged with the coſts. Ca, Ch. 711. 
So, if a cauſe miſcarries, by the groſs neglect of the attorney 
or his ſollicitor. 1 P. V. 593- | „ 
II an attorney draws deeds under fraudulent circumſtances 
he ſhall pay colls on their being ſet aſide, tho? he pretends he 
only followed directions. . Bennet v. Vade, T. 1742. 2 Ahh 
324) 


- * {If a folicitor in a cauſe takes affidavits before himſelf, a peti 
tion founded thereon ſhall be diſmiſſed, and he ſhall pay the 


coſts. Ex parte Hogan, T. 1754 3 Athyns B13] 
[IF there are two, defendants to a bill for tithes, and they as 
| Twer and examine ſeparately, and one makes default, the other 
ſhall pay, the _— cofts. Lid v. Mackworth, M. 1723. Buk. 
138. Sed. Q.] „„ 
05 an anſwer reported ſcandalous, coſts (as fees not pad) 
are allowed by way of damages, and ſatisfaction for the ſcandal. 
Chambers v. Robinſon, P. 1124. Bunb. 164.)  ' 
[If defendant to a croſs- bill, by a ſecond anſwer confeſſes : 
matter, tho? he had charged the contrary in his original bill, and 
did not diſcloſe it in his firlt anſwer, he ſhall be puniſhed with 
coſts. Mallabar v. Mallabar, P. 8 G. 2. C. T. T. 18] 
If a bill is brought to ſecure a contingent, intereſt deviſed 
over, the coſts ſhall be paid out of teſtator's aſſets, who by hi 
will has occaſioned the difficulties. Studholme v. Hodgſon, J. 
1734. 3 El. F. zoo. 3 
Heir at law defendant ſhall have coſts, tho' he inſiſts on vs 
title, and it goes againſt him Heir at law plaintiff miſcarryin 
ſhall not have coſts ; if his ſuit appears groundleſs, ſhall pay coſts 
Luxton v. Stephens, T. 1735. 3 P. V. 3713.) W 
In notorious frauds, anciently the court decreed exemplary 
coſts, but it is now diſuſed. Waltham v. Broughton, T. 1146 
2 Alkyns 43. PR 
[A party's having refuſed a fair offer of accommodation, 's# 
_—_ for giving colts, Biggl:/ton v. Grubb, T. 1740. 24 
48]. Fs 
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N If plaintiff does not reply, defendant has coſts only according 


to the courſe of the court; but if 8 deſires defendant to 
do an act, (as to admit to a copyhold) he ſhall have coſts taxed. 
Sutton v. Stone, M. 1740, 2 A His 101.] ö 
[If the exceptant to an award of commiſfioners of charitable 
uſes is vexatious, this court can (and will) give coſts ta be taxed 
againſt him, tho? the commiſſioners cannot. Aylet v. Dodd, H. 
1741. 2 Athyns 238. | 5 
[The court will give coſts on exceptions to a decree of chari- 
table uſes, to the exceptants where they prevail, to the reſpon- 
dents where they do not. Burford v. Lenthal, P. 1743. 2 A. 
kyns 551. ] „ | 5 
[If an information is brought colourably for a charity, but 
contrary to the real — the relators ſhall pay the coſts, 
Altorney-general v. Smart, H. 1747. 1 Vezey 72. Attorney- 
General v. Middleton, T. 1751. 2 Vezey 327.] OD 
But the court has power, upon the circumſtances of the caſe, 
to abate or diſcharge damages and coſts. Ca. Ch. 106. | 
And therefore, where a borrower paid money, to, a ſcrivener 
intruſted to make a Joan of the money, without taking up the 
ſecurity 3 though the payment was not allowed, yet he was not 
charged with intereſt or coſts. Ca. Ch. 94. 111. | 
. If a loan is made to an heir, c. upon an agreement to pay 
* 1000). for every 100. if his uncle dies, without iſſue, in his 
| life-time ; there ſhall be a decree with intereſt, but without coſts. 
„ | g „FF 
If a bill of revivor is diſmiſſed with coſts, no coſts of the firſt 
bill ſhall be given. 3 Ch. R. 65. | 
If a proteſtant next of kin has a decree for the profits of lands 
belonging to papiſts, he ſhall not have coſts, for a caſe ſo hard, | 
Eg. Ca. 146, 7.“ ? ; *2d Part of 
If a bill is brought for an account againſt a truſtee, who an- 2 Mad. Ca. 
ſwers readily and honeſtly ; he ſhall pay intereſt for the ſum due 
from the time of the liquidation of the account, but not colts ; 
etherwiſe, if he controverts the account. Pr. Ch. 254. Vide 
Eg. Abr. 125. , 8 | | 
(If on bill for tithes the defendant hath made tender, before 
and by the anſwer, he ſaves his coſts ; if by the anſwer only, he 
muſt account, with coſts. Anon. in ſc. M. 1718. Bunb, 28.] 
| [On a bill for tithes, defendant was admitted on motion, after 
anſwer, to pay money in lieu of tithes, and coſts to that time, 
and plainiff to proceed at peril of coſts. But it was by conſent. 
Bi/hop of Exeter v. Trenchard, in ſc. T. 1719. Bunb. 47.] 
{On a bill for thirteen ſorts of tithe, plaintiff did not abridge 
by his - replication, and proved but one ſort due, yet had colts 
generally. ' V. B. This was on debate. Smith v. Morgan, H. 
1733- Bunb. 335. But the practice in the exchequer now is 
to tax colts on both ſides.] . 
If a defendant claims Sool. to be due, and there is only 13ol. 
2 upon account, tho' he has a decree, he ſhall not haye colts. 
ÞW.im. Ann 
| So, 
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So, where the plaintiff has probable cauſe, though the bill "a 


diſmiſſed, he ſhall not pay coſts. 2 Ca. Ch. io. 


So, if a bill of revivor is brought againſt the heir and executor, 


colts ſhall be given only for the proceedings upon the bill of re- 
vivor. 1 Ver. 318. „ e | 
[If plaintiff revive againſt ah executor for the duty as well 23 


the cofts, defendant ſhall pay coſts ; but if plaintiff revive only 


for the coſts not ſettled in teſtator's life, defendant ſhall not pay 


| coſts. Delaval v. Blackett, in Je. T. 1710. Bunb. 45.) 


If a defendant does not demur, where he might have an ad. 
vantage upon a demurrer, he ſhall not have coſts. 1 Ver. 283. 
[If on allowing demurrer defendant levies the 51. coſls, and 


the order is afterwards reverſed, the cofts ſhall be returned to 


plaintiff, Oatet v. Chapman, T. 1750. 1 Vezey 542. 2 Ve 


zey 100.] | | 
If a bill in the nature of an interpleader is exhibited ; the 


- plaintiff uſually has coſts of the defendant,” who is in faul. 


Ch. R. 257, 8. | | 
If a bill for forecloſure is diſmiſſed, where the mortgage was 
by huſband and wife without a fine, it ſhall be without coſts, 
© A; | pe. | 
[Tho? bill brought by huſband, for relief againſt a ſecurity 


given by his wife juſt before — and concealed from him, 


be diſmiſſed, yet coſts ſhall be exculed, unleſs the concealment 
was at wife's requeſt. Blanchet v. Foſter, P. 175 1. 2Vay 


264.] 8 Ne OO 
So the court does not uſually give damages or coſts in caſes, 


where none are given at law; as upon a bill of review; for if 


a judgment at law is reverſed by error, reſtitution only is granted, 
s Ch. K. 231. 3 Ch. K. 15. | 


[If there has been no demand of rent for thirty years, the | 


defendant ſhall not pay coſts in equity, tho? he muſt at law. Au. 
M. 737. 2 Athyns 14.] | 
So, an executor, truſtee, &c. does not uſually pay coſts but 
out of the truſt. Semb. Ch. R. 30. | | 
If A. be aided againſt an executor upon a bond to indemnify, 
the executor ſhall not pay coſts; for he ſhall not have allowance 


of them upon plene adminiſtravit. R. Hard. 165. | 
If A. files a bill againſt executors for a bond to be cancelled, 


being ſatisfied ; and it appears ſatisfied within the act of obl- 
vion ; the executors do not pay coſts ; for their plea was in dif- 
charge, and 7an/amount to a demand by them, as plaintiffs at lau. 
R. Hard. 378. Py 

| {The executor of an executor ſhall be excuſed coſts, if the 


| eſtates of the two teſtators were ſo blended that he could not te 


whether there were aſſets, tho” it afterwards appears that the) 

were. Sandys v. Wautſn, M. 1740. 2 Atkyns So.] 
 [Executors and adminiſtrators, tho? they do not pay coſts 08 

bill brought for an account of aſſets, yet are not allowed them, 


for they are ſuppoſed to take credit on the account for them- 


Humphreys v. Moore, M. 1740. 2 Aikyns 108. ] 5 (4s 


58 8. 


5 
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CHANCERY. 


An executor guilty of a fraud ſhall pay coſts, tho? the teſta- 
tor has directed they ſhall be allowed coſts out of the eſtate 
Hide v. Haywood, H. 1740. 2 Athyns 126.] | 
| [An adminiſtrator ſhall not be allowed coſts at all events. Wil- 
lins v. Hunt, H. 1740. 2 Atkyns 151.] _. | 

A releaſe of coſts by the plaintiff ro one of the defendants is 
a diſcharge to all; except where the defendant to whom the re- 
leaſe is made, never was ſerved ad aud. judicium, but was inſerted 
by miſtake, R. Hard. 183. | | 

Yet the award of coſts for or againſt the plaintiff or the de- 
fendant ſhall never be cauſe for an appeal, where the merits of 
the cauſe are againſt the appellant. . Parl, 16. 

[IF coſts affect the merits of the caſe, as if juſtice is on de- 


fendant's fide who is a fair incumbrancer, and he is not allowed 


mem by maſter of the rolls, he may appeal for them only. Owen 
v. Griffith, T. 1749. 1 Vezey 250.] NE 


[Coſts ſhall not be paid for not moving according to notice. 


Tarrant v. Trewit, in ſc. M. 1721 Bunb. 86 | 

[Burt if four notices have been given, they ſhall not move on 
the fourth without paying coſts for the three firſt. D. Ibid.] 
Il coſts are reſerved by the firſt decree, and no notice taken 
of them when the report is confirmed, and on appeal to the lords 
they order the deputy to vary the account in an article, and con- 
firm the decree, and all other matters in it, the court will not 
give coſts. Croſley v. Shadforth, H. 1727. Bunb. 245.) 

If infant plaintiff, or his prochein amy, dies after the bill diſ- 
miſſed, and before coſts taxed, they are loſt. Morgan v. Cromp- 
ton, M. 1733. Bunb. 332.] 


If prochein amy carries on ſuit for an infant, with approbation = 


of the court, and the bill is diſmiſſed with coſts, he ſhall be al- 


lowed the colts out of the infant's eſtate. T aner v. Ive, 7. 1752. 


2 Vezey 466. | 


The court will poſtpone the conſideration of coſts till after | 


the report, to accelerate a decree, even where there is ground to 
decree colts at the hearing. Scarborough v. Barton, M. 1740. 
2 Atkyns 111. 

[Where defendant gives unneceſſary trouble in carrying a de- 
eree into execution, plaintiff may apply for coſts, 1bid.] 


The repreſentative of one who has obtained an order to tax 
z bill, on undertaking to pay, cannot revive it but on like under- 


taking. Murphey v. Balderflon, M. 1740. 2 Au 114.] 

To bring a defendant into contempt on an order of taxation, 
you muſt leave at his houſe a copy of the execution of the order, 
and the report of the ſum. 7b:d.] | . 

II plaintiff's bill be diſmiſſed with coſts, (as praying only 
diſcovery) and he recovers judgment at law againſt defendant, 


ho lies in cuſtody and takes out attachment againſt plaintiff for 


the coſts here, the court will let him ſet off the coſts at law 


| 867 them. Semb. Guri/h v. Donovan, P. 1741. 2 Athyns 


[The 
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The court, on motion, will lay their hands on coſts taxe 


here for one of the parties, towards ſatisfying a debt due frow 


him to the other on 5 judgment at law. Sheregold v. Brewer, 

in ſs. M. 1718. Bunb. 29.] © „„ 

Il plaintiff brings bill to perpetuate teſtimony, and has ex. 

amined and had the fruit of the bill, neither Pit nor defen- 

dant ſhall have coſts. Codrington v. Englan, „P. 1741. 2 4: 

kyns 167. AVE | 5 
[But if plaintiff is forced into court by a multiplicity of adi. 


ons, on a cuſtom which might have been tried by one, and the 


cuſtom is found for the plaintiff, he ſhall have coits. 1bid.] 
On a petition ſuggeſting the poverty of plaintiff, the coun 
will order the coſts decreed, to be taxed and paid immediately, 
to enable plaintiff to go on with the cauſe. Jones v. Coxeter, T, 
1742. 2 Atkyns 400. + 5 
[If a witneſs demurs, and it is over - ruled, there cannot be; 


2 


ſubpena for coſts, but the court will give them by order. Voi 


lant v. Dodemede, P. 1743. 2 Athyns 592. 
The court may give coſts on particular circumſtances, to 


the maſter has reported for the other party. Anon. 7. 1744. 3 


Aulyns 235.1 | | 

lf the maſter reports proceedings under a commiſhon for er- 
amination irregular, and the court thioking them regular, allow 
the exception; or if the maſter reports an anſwer. inſufficicn, 
and the court thinking it ſufficient, allows the exception, yet 
the party ſucceeding ſhall not have coſts, for the proceeding does 
not appear vexatious. bid. | | | 

[If plaintiff obtains an order to amend on a ſuggeſtion that the 


cauſe is at iſſue only, whereas it is allo in the uu it ſhall be 


x 


diſcharged with 2cs. colts. Harding v. Cox, 


Hus 883. 
[On paying the coſts of the day, a cauſe in the paper may be 


1747. 34 


put off till next term that plaintiff may amend. - 1 id.] 


[If coſts are decreed to all parties out of a real eſtate, and one 


dies before they are taxed, they ſhall be taxed and paid to ths 


heir at law. Blower v. Morrets, P. 1754. 3 Ahne 772] 
[If an executor is decreed to pay coſts out of aſſets, and plain 


uff dies, the bill may be revived for coft5 only ; for the decree i 
not in perſonam. Ibid.] 


I[s8o if the executor dies, plaintiff may reviye againſt the repre: 
ſentative of teſtator, and purſue the — Ibid. 5 
[If defendant is allowed his coſts on the original bill, and is 
croſs-bill is diſmiſſed with coſts, and plaintiff dies before taxauoa, 


defendant may revive. Kemp v. Mackrell, T. 1754. 3 A 


812. 2 Vexey 579. | ES 
[IF plaintiff is beyond ſea, defendant may apply far ſecurity w 
anſwer coſts ; if it appears on the bill, or defendant knew it, # 


mult be before anſwer, or praying time to anſwer; other wiſe * 
any time in the courſe of the — . 


Mejrorucchy v. 
7. 1750. 2 Vezey 24. ] | 


Milioruchy, 
[Where 


terwar 
Ca. C/ 
*. 
the pa; 
a, hi 
Wards 
hands, 
311, 3 

If 


to the; 
af terw; 
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Where plaintiff living abroad applies for a commiſſion to ex- 
amine, which is likely to prove expeniive, the court will require 

* ſecurity for extraordinary coſts. Lage v. Gady Stafford, T. 1754. 

2 Vency 556. 8 5 ED 
[If bill is diſmiſſed with coſts, and they are taxed, and plains _ | 

tif in cuſtody for contempt in non-payment, and defendant 

dies, if his repreſentatives do not revive in a reaſonable time, 

pla a ff ſhall be diſcharged. White v. Haywood, T. 1752. 2 Ve. 

zcy 401.] - 1 8 

| Tit coſts are decreed out of aſſets, and before they are taxed 

ſuir abates by plaintiff's marriage, it may be revived ; for it is an 

executory ectee, and if aſſets ate not admitted an account muſt 


U be taken, 70 for v. Peek, T. 1752. 2 Lexy 465. | 
Y, *On an aſhgament of dower, by commiſſioners, the dowereſs 


ſhall bave no coſts, unlets other queſtions be raiſed in which the 
party is litipions. 1 Brown 134.* Io 
Wen the material ifiue has been found for the party ſetting 
down the cauſe for further directions, he ſhall have the colls of 
the trial at law. 1 Brown 425. | þ 

elf the plaintiff refides abroad, the defendant may have ſecu- 
rity for coſts ; but the application tor that purpoſe mult be be- . 
fore wer, on motion for time, 2 Brown Gog.“ | 

*Wlcre the defendant has deſtroyed the ſubje& of the ſuit 
and abſconded, fecurity ſhall be found on the part of the defen- 
dint for the coſts, otherwiſe the plaintiff's bill may be diſmiſſed 


5 without colts. 2 Brown 186.“ 
t (2 X.) Covenant, 
| be | „ 
At (2 X. 1.) When it ſhall be perfotmed, 
y by CHANCERY will inforce a ſpecific performance of à cove- 
nant; as if a man covenants to make further aſſurance. Ca. 

| ons Ch. 252. Vide ante, (2 C. 1.) poſt, (3 Z. 1.) | 
> the So if a man afligns ſhares in the exciſe to 7, who covenants 

to 1ndeinnify ; the court will inforee the performance. Eg. a 
lain Abr. 17. ; | | | : 
ee l So, if there is a covenant ſor further aſſurance, and the ven- 

dor, who at the time of the covenant had a defective title, af- 
epre- * purchaſes a good title; he ſhall be decreed to convey. : 

| d. . yo 27 4. | | | 

d his 80, if A. B. and C. are partners, and upon the diſſolution of 
ati00y 


- partnerſhip, A. takes his ſhare, and B. covenants to indem- 
nify him againſt all damages in reſpect of the trade, and after- 
wards this covenant is broken ; A. having money of B. in his, 


my 


in w hands, ſhall be enabled by the court to retain it. Ca. Ch, 
it, i 311,312. „ | V 

iſe u If A. upon his marriage with B. covenants to ſettle his eſtate 
ucchy, to their uſe, and afterwards upon the iſſue of the marriage, and 


afterwards to the heirs of A. and E. covenants in like manner: 
The 0L I. | „ | | the 
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td ſuch ſettlement. R. Eg. Ca. 108.“ (a) ; 


CHANCERY- 
the heir of 4. by a former wenter ſhall compel the: heir of B. to 


If A. covenants, upon the marriage of his daughter to B. to 


ſettle a third part of all the eſtate which he ſhall have from his 0 
father; he ſhall be compelled to do it. R. 2 P. W. 192. 5 
- So, if father and ſon covenant to make a conveyance, and the y 
ſon is under age; the father ſhall be decreed to procure his fog 
to convey. R. 2 Ca. Ch. 5 3. DT Li” tr 
If A. covenants to ſettle 100. per ann. for a jointure, and af. 
terwards purchaſes land of that value, he ſhall be decrecd to ſettle he 
that land. 2 Ver. 97. | „„ of 
Tho? he deviſes the land afterwards, without making the ſet. 
tlement, and had no other land of that value. R. 2 Ver. 9. 
If A. covenants to transfer ſo much ſtock in the aH Inda 
Company on or before ſuch a day; tho? the value riſes before the 
day, he thall be obliged to transfer and account for all dividends, pat 
and. pay all coſts in law and equity. 2 Ver. 394. 
It A. covenants, in conſideration of affection, and to make a and 
reconciliation between 1's nephew and his father, to make a ſz on!. 
tlement of his eſtate upon his nephew, he ſhall be compelled to tor. 
do it. Eg. Ar. 16. 2 P. V. 467. | i 
[IF 4. tenant in fee, in conſideration, c. demiſes to B. a ſcife 
meſſuage, Sc. for three lives, under rent of, fc. and B. co- | 
venants with 4. that on the death of any of the three lives 8 
he ſhall pay A. a fine of, Qc. for every life added or renewed, truſt 
from time-to time, according to the true intent, &c.; and 4. is pin 
covenants with /. that he all and vill, (in conſideration of the vena. 
fine to be paid at A. Hall, or the place where it now ftands) ne ſs, 
execute one or more teaſe or leaſes, ander the ſame rents and cor be in 
nants as the preſent, and ſo to continue the renewing ſuch leaſe or was 1 
leaſes to B. paying as aforefaid the fine to A. for every life ſore If 
newed, from time to time, according to the true intent. B. 's was p 
intitled to renew, with covenant of renewal inferted in every rr the ce 
newal, 1. e. to renew at the ſame fine for ever. Fumidul !. princi) 
_ Crew, F. 1744. 3 Atiyns 83.] 
| 1 | | 80 
. a. Wees ̃ͤ ͤX4 100/. 
a | | firſt, f 
But a-covenant to make a collateral ſecurity of other land ſal to deſe 
not be decreed. R. Ca. Ch. 252. purcha 
*A covenant to ſettle a particular eſtate, not to purchaſe land, eſtate 
ſounds only in damages, and therefore a ſpecific performance wil 2 Lux. 
not be decreed, but an iſſue will be directed to try the damages 
1 Bron 368.* - | (2X, 


A covenant for other aſſurance ſhall not be decreed in ſerch 
where the agreement was with the ſon during the life of his . = 
ther. 1 Ver. 271. „„ N If a 


ü 19 mofe 
(a) Note this cafe is not accurately cited : in the original it is that 9 maj, 
the vn of A. covenanted to ſettle his eſtate to the ſame uſes as f. (It a 


that the heir of Francis was compelled to a ſpecific performance- A aint 
| 1 : 1 | 


* 


* 


CHANCERY. "= 


A covenant ſhall not be decreed, where there had been an en- 
joyment againſt it for ſixty years. K. 2 Ver. 127. 5 RM 

So it ſhall not be decreed, where the covenant is not certain; 
or there is not a mutual remedy, 2 Ver. 416: 1 
So a voluntary covenant ſhall not be extended, or decreed be- 
yond the letter of it. 2 Yer. 63. 5 

So a covenant to make a leaſe, which would be a breach of 
truſt, ſhall nor be decreed. R. 2 Fer. 411. 

So, if a term is aſſigned by way of mortgagee, the aſſignee not 
being in poſſcſſion ſhall not be decreed to a ſpecific performance 
of the covenants, tho? liable at law. N. 2 Fer. 275. 


: 


(2 X. 3.) When it ſhall be avoided. 


If a coveriant is inferred contrary to the agreement of the (2 X. 3.) 
patties, the covenantor mall be reljeved. _ Ik there was 
As, where a man ſells church land in the time of rebellion, a ne 
and covenants, that he is ferted, where he intended to covenant 
only againſt his own act. . after a verdid oguinſ? the covenans 4 
tor, Ca. Ch. 15. Ch. R. go. | 85 5 ö 
Tho' his counſel had affented to the covenant, that he was | 
ſciſed, omitting (LH), which is of no eſfect. Ca. Ch. 16. 


So, if a term is created for a ſpecial purpoſe, and veſted in (2 x. 4.) 
truſtees for the ſole difpolition of the wife, and 2 covenant If it was in- 
is given by the hluſband, that it hall be ac her difpofal, this co- Cuded Ira 
venant ſhall be avoided, the? there 15, proof by only Hagle wit— 2 ne” 
neſs, that the term and covenant were net generally intended tg Pe 
be in the power of the wife, but fer a Jartcular vurpote, which 
was ſatisſied. R. 2 Ca. Ch. 185. | | | 

If there is a covenant for. quict eojoyment, where the eſtate 


was purchaſed at an under-value, and the title proves defective, 


the covenantor ſhall be relieved in equity, upon paymeat of the 
principal and intereſt, R. 1 Fer. 320. | | 


: : : ; e p 40 5 F 5 : 5 
So, if A. covenants upon the marriage of his fon to ſettle (2 X. 5.) 
200!. per ann. for a jointure on his wife, and afterwards to the 1 . . 
hrſt, ſecond and other ſons, Sc. If he leaves 2007. fer unh. t 7 


i * ! * 1 
* a Colilateras 


io deſcend to the ſon, it is fufficient ; and he ſnall not be bound to nutter. 


purchaſe 2000. per ann. to be fertied, but the whole perſonal 
eftate ſhall go according to the flat. of diſtribution, BR. 
2 Her. 358. Vide poſt (3 D. 1. 3 V. 8, Se.) 


(2 X. 6.) When there is a Remedy upon a Covenant, in Equity, 


. 
| If a man covenants to make an eſtate in land, a ſuit in Fovity 
1s my/f proper, for this court can give the thing iffelf; law, valy 
images.” Furnival v. Crew, P. 1744. 3 Allxnt 322 | | 2 
[It a covenant binds lands in equity, it pives the r2licf- here | | 
22 the proper perſon who is in pofleton of the land. | | 


| Ff 2 | So, 


7 


CHANCERY, 


So, if 2 man covenants for himſelf his executors and aſſigns, 
and afterwards aſſigns to a perſon inſolvent ; the leſſee ſhall be 
compelled, in equity, to pay the rent. Vide 1 Ver. 88, 165. 

But if the leſſee covenants to repair, and afterwards leaſes to 
truſtees for his wife for ten years; the leſſor ſhall nor compel the 
wife to repair, in equity, if the huſband left afſets. 1 Ver. 8), 8. 

If 4. by marriage articles agree to Jay out 1000). in a pur- 
chaſe to be ſettled upon himſelf and his wife for life, and after- 
wards to their iſſue, and then to the huſband in fee; and he pur- 
chaſes a great houſe and garden for 1000). which was conveyed 
to him in fee, and afcerwards ſettled to the uſes of the articles, 
with the aſſent of the father of the wife; chancery will not in- 
force any other performance of the covenant. - R. 1 Ver. 346. 

Equity will not relieve againft a verdict for a breach of co. 
venant, becauſe the damages are exceſſive. 1 Ver. 316. 

Or, after a trial and damages given for breach of covenant, 


2 Ca. Ch. 97, 8. | | 
(2 Y.) Cuſtom, 


HERE a man has a right by cuſtom, or prefcription, for 25 
which his remedy at law is defective; chancery will give gag 
relief. | 008 | N cun 
As, if A. alledges a right to a fin- ſei, and that by cuſtom the / 
_ defendant ought to divide his tin into eight parts, of which the a te 
plaintiff by lot is to have one, but that the defendant to defraud will 
the plaintiff ſet out only one ſmall heap, and put all. the reſt into cum 
another heap ; the plaintiff ſhall have an account for his 2 C. 
cuſtomary part. R. 2 Ver. 483. | II 
So, if by preſcription, the king ought to have all the inhabi- lieu 
tants of ſuch a vill to grind at his mill; the court of equity in the ſhall 
exchequer will compel them ſo to do. Hard. 21. K. 2 
S3o, if the mill of an abby, at which all the inhabitants of the 80 
vill ought to grind, comes to the king by diſſolution, tho? it was Joy. 
not originally the mill of the. king, or within his manor. |. If 
Hard. 21. | | 8 | | and o 
So, if there is a long enjoyment of a watercourſe, it ſhall be the ſ⸗ 
decreed ; for that is evidence of a right. 2 Ver. 396. deviſe 
So, chancery, upon a bill, will direct a trial at law of a cuſtom R. uf 
or preſcription, to avoid multiplicity of ſuits. 1 Ver. 22, 266. Cover) 
| [An iſſue may be directed to try whether fuch cuſtom as lad If: 
in bill, or any, and what cuſtom, tho” plaintiff does not prore his lat 
the cuſtom laid. Z. of Scarborough v. Hunter, in ſc. P. 171) _ 
| of deb 


. Bunb, 4 3. 


| Ee r - 
e . b . | 

0 | | : = (2 Z.) Debt. 47 | 5 | - 
. What makes a Mao a Debtor in Equity. 

2 b 6 5 Zo : | 

£ F a man lends money to 4. upon the ſecurity of a ſhip, | 

s twhich is loſt in the voyage, A. ſhall be debtor for the money, 

i tho' there be, or be not a covenant for the payment. R. £9- 
4 | 240 

» | Hz (3 A.) Deviſe. | 

t (3 A. 1.) When it ſhall be decreed tho” void by Law. ; 


| C HANCERYvwill inforee the performance of a will. Vide Lide Legacy) 
foft, (3 G. 2.—3 T. 3.) | = My 
How a will ſhall be executed, and conſtrued at law. Yide in 3 

Dewiſe, (D. 1. &c.—N. 1, Sc.) 


or A. deviſe of the equity of redemption of lands by the mort- 
ve gagor, after the mortgage forfeited, ought to purſue the cir- 

cumſtances required by the /. 29 Car. 2. 3. Semb. 2 Ca. Ch. 8. 
he And if A. purchaſes the inheritance and takes an aſſignment of 
he a term to attend upon it, and afterwards makes a deviſe ; if the 
ud will is not ſufficient to carry the inheritance, for want of the cir- 
to cumſtances required by that ſtat. the term does not paſs. R. 
his 2 Ca. Ch. 49, 55. „„ 

If A. deviſes entailed lands to his daughter, and other lands in 

bi lieu thereof to the iſſue in tail, who gives a bond that the daughter 
the ſhall enjoy; the daughter ſhall be aided againſt his iſſue, in equity. 

R. 2 Ver. 233. . 1 | | Mo 
the So, if there was no engagement that the daughter ſhould en- 
Was joy. Eg. R. 15. | EY | | 
N. If a man deviſes to A. for life, and then to his 1ſt, 2d, 3d, 

and other ſons in tail, and afterwards to B. and C. to preſerve 
be the ſame remainders, chancery will inforce a conſtruction of the 

deviſe to the truſtees to be precedent to the iſt, 2d and other ſons. 
dom R. upon a plea to a bill brought by one who claimed under a re- | 
6. covery ſuffered by A. R. 2 Ca. Ch. 10. ; " 
laid Ifa man articles for the purchaſe of land, and then deviſes all | | 
rote his land for the payment of debts, and afterwards the land is | 
19 conveyed to him ; the land ſhall be decreed for the payment 

of debts, tho' the purchaſe was not compleat at the time of mak- 


ing the will, and there was no republication. R. 2 Ca. Ch. 144. 
So, tho“ no article was executed for the purchaſe, precedent 
to the will. Per Lerd Chan. 2 Ca. Ch. 144. Eg. Abr. 174. 
If 4. deviſes, by miſtake, land which was entailed, and per- 
mits his land in fee to deſcend ; the deviſce ſhall be aided. . 
2 Ver. 233. | | 
If a man writes a paper and keeps it with his will; tho” it does 
not amount to a codicil, it may be allowed to explain the intent 


of the teltator in his will. 1 Ch. R. 268, 


11 


\ 
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Tf a will is torn or cancelled by a ſtranger, the heir ſhall he de. 
ereed to convey purſuant to the deviie, if be pieces collected, &:, 


it can be known ; tho” it does not appear to be cancelled with the MM 
privity of the heir.” R. 2 Fer. 441. 
If a man deviies land to A. and afterwards bis ſon, to defeat 
the deviſe, diſſeiſes his father, Who dies before a re-entry; 
chancery will decree the deviſe, tho? void by law. Eg. Ar. 17 L 
1 Kol. 371. J 41. * 
So, if a man deviſes his copyhold, agreed to be purchaſed, 6 
and dies before admittance. Fg. Abr. 174. "i 
So, if a man by circumvention is induced to make his will; it ſes 
ſhall be avoided in his life-time, tho? he was of ſane memory, 7 
. 23. | : 7 
So, if a legacy i is limited to A. by fraud ; ; he ſhall be a truſtee _ 
for ſome other. Eg. Ca. 208. (2 
So, if A. by his will gives all his lands to his wife i in fee, to 
the diſinheriſon of all bis name and blood, where it appears SR 
by circumſtances that he intended to his wife only an eſtate for = 
life : the will ſhall be avoided in equity. 1 Ch. R. 124. IF” 
So, if A. gives 2020). to B. to make him the deviſee of his * 
eſtate, which is done, and the notes given for the 20000. are ey 
. Counterfeit ; equity will relieve. 2 Ver. 700, 1 P. V. 268, hyns 
If A. promiſes a teſtator, that he will pay an annuity to B. q 
otherwiſe the teſtator would have charged it upon his real eſtate dau 
and then the teſtator by his will gives the annuity to B. and makes upo 
A. his executor; A. ſhall be decreed to pay the annuity, tho the 8 
perſonal aflets will not extend to pay it. R. 2 Ver. 506. E. Ca. 
Abr. 231. | 2 
If A. impoſes upon a teſtator, to deviſe the fee to him, where by v 
it was intended to another, equity will relieve, 2 Ver. 7co. N 
1 P. V. 288. ougl 
So, if a will of perſonal eſtate be gained by fraud, equity vill 8 
| examine the fraud. 2 P. V. 287. the 
; | [Ifa bill is brought to prove a will of land, the ſanity of teſts of tl 
tor muſt be proved, but not in caſe of a deed of truſt to fell for Sc 
ayment of debts. Harris v. Ingledew, Il. 1730. 3 P. M. gi] after 
[To eſtabliſh a will as to real eſtate, it is not ſufficient to prove 2 J. 
it enen according to the ſtatute of ſrauds, the teſtator mult v 
eee of ſound and diſpoſing mind. Wallis v. Hoch iſa, notu 
MM. 17 2 Atkyns 56.] U 
f [7 8 3 a wall of land all the witneſſes ſhould be examincd, the 
pr ſome account given why they are not. Ogle v. Cooke, M. 174% Mar 
1 Fezey 177. Townſend v. Trees, P. 21 G. 2. 1 Will, 216. | 3 
If one witneſs is abroad, there muſt be a commiſſion to ex?- who 
mine him; for the ſame credit is not given to his hand if abroad of 
as if dead. Grayſon v. Atkinſon, T. 1752. 2 Vet'y 454-] a doe 
[Chancery will not eftabliſh a will, not proved, nor admitted ward 
by the heir of law, tho' he ſays he /elicves it, and there is no Ter luce 
plic ation, but will let the cauſe ſtand over with liberty to reply. Lie v 


uur v. Putter, T. 1749-" 1 Verey 274. ce 2 C. 
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[ If 2 man deviſes to bis ſon A. he ſhall wh, tho? iNegirimate, 


il he has acquired the name of ſon by reputation. Rivers Caſe, © 


M. 1737. 1 Auhns 410.] 


i 2: A: ) When Chancery does not abs: and, when a De- 
vile may be explained by Witnetles, 


Bat chancery does not ſupply the defects in the execution of a 
will. Eg. R. 170. 

[If the owner of the fee has alſo a term and deviſes the lands, 
but does not execute his will before three witneſſes; equity will 
not conſtrue it a deviſe ofthe term. M hiichurch v. Whitchurch, 
H. 11 G. Str. 619.] 

Nor relieve againſt the ſurreptitious obtaining of a will, if it 
was duly executed, R. 3 Ca. Ch. 61, 94, 103. Vide ante, 
(2 T. 12.) 

Nor, againſt the ignorance, or negligence of the counſel who 
makes a will for another. R. 3 Ca. Ch. 120. R. Eg. R. 12, 

[A fee mounted on a fee is void in law; and where it is a de- 
viſe of a legal eſtate, equity cannot relieve ; ; therefore, deviſe of 


lands to A. and his heirs for ever, and if he die avithout any heir, 


to B. is a void deviſe to B. 7 ubury v. Barbut, H. 1747. 3 At- 
kyns 617. 1 Verey 89. ] 

Tho' there was a promiſe by the teſtator to give all to his 
daughter and heir, if the father of her huſband made a ſettlement 
upon him. R. 1 Ch. R. 239. 

So, it does not relieve againſt a revocation of a will at law: R. 
Ca. Parl. 157. Semb. cout. 1 Ch. R. 43. 

Nor does it relieve for a legacy, before the probate of a codicil 
by which it was given. K. Hard. 96. 255 


Nor, for a legacy for the 8 of a dukedom; for honour 


ought not to be fold, R. 1 Per. 5. 

So it does not ſupport a deviſe for payment of debts, where 
the teſtator by a ſettlement, tho? voluntary, had div elted himſelf 
of the eſtate. K. 1 Ver. 464. : 

So, it a will for a perſonal eſtate is obtained by manifeſt fraud, 


after probate in the ſpiritual court, equity will not relieve. R. 


2 Ver. 9, 76. 


Vet a ha under ſuch a will ſhall not be aided in 1 equity, | 


notwithſtanding the probate in the ſpiritual court. 2 Ver. 76. 
[After probate of a will, a court of equity may enquire into 
the fairneſs of a reſiduary deviſe of perſonal eſtate. Z7arriot v. 
Marriot, in ſc. M. 12 G. Sir. 666. | | 
So a deviſce ſhall not be eſtabliſhed in poſſeſſion, againſt him, 


who claims by a ſettlement, tho? the deed is loſt. FP. 2 Ver. 743. 


So, if a man deviſe three tenements to his wife, in licu of 
dower, with liberty to take her dower, or the devile, and afrer 
wards ſells one tenement ; the wife ſhall not be ailed for the va- 
luc of the tenement ſold; for ſhe ought to take the eſtate under 


Lie will, as jt was at the death of the teſtator, or her do wer. E. 


2 Ca. Ch, 24. | 
So, 


; 
: 
1 
j 
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cond, and B, makes her will, and gives 1004. to be divided 


— 


„„ enen 


So, if a man deviſes 1000. to the child of which his wife bs. 


enſeint, if it is a daughter, but if it is a ſon, then that 100/. fer 
ann. ſhall be purchaſed and ſettled upon that ſon in tail, re. 


mainder to B; the wife has a ſon, who dies in the life-time of 


the teſtator, and he afterwards dies leaving his wife en/eint of x 
daughter, for whom no proviſian was made; B. ſhall not compel 
the ſettlement of 100. per ann. upon him, for the circumſtances 


of the caſe are altered. Semb. 2 Ca. Ch. 16. 


So, if a deviſe is to truſtees for the benefit of B. for her life, 


and if ſhe has iſſue, to be ſettled upon her iſſue, and if ſhe has nd 


iſſue to the heir of C. who had a ſon D. and two daughters E. 
and F. and afterwards D. the ſon of C. deviſes to G. and. after. 
wards B. dies without iſſue; the truſtees ſhall not be directed to 
convey to the deviſee of D. for his deviſe was void, being only 


of a poſſibility, but to Z. and F. the daughters of C. Ig. 


Abr. 175. 3 Lev. 427. 428. 0 | 
So, if the words of a will are not effectual, they ſhall not be 
ſupplied by proof, | | | 
But a deviſe may be explained by witneſſes ; as, if a man de. 
viſes his manor of D. and he has two manors of the name; or 
to his ſon B. and he has two ſons named B. 5 Co. 68, 2 B. 
137. 1 5 e 


[Parol evidence is not admitted, except in two caſes; iſt, To . 


aſcertain the perſon, when there are two of the ſame name, or 
the chriſtian or ſirname is miſtaken ; 2dly, With regard to te- 
ſulting truſts of perſonal eſtate. D. per Hardwicke C. Ulrick v. 
Litchfield, T. 1742. 2 Athyns 372. 1 

[If a perſon's name is miſtaken in a deviſe, yet if clearly made 
out by averment to be the perſon meant, and that there can be 
no other to whom it can be applied, the deviſe to him is good, 
Rivers's Caſe, M. 1737. 1 Athyns 410.] 


[Parol declarations have conſtantly been admitted in caſes of ſa 


tisfaction of legacies by advancement in teſtator's life-time, | 


Shudal v. Fekyll, H. 1742. 2 Auhynt 516. | = 
[If a man gives his real and perſonal eſtate equally among his 


children, and directs. his executor to lay out a ſum not exceeding 


300. in putting out one of them apprentice, and afterwards 
puts him clerk in the navy-office with 200/. parol evidence ſhall 
be allowed to ſhew that this is an ademption. Roſewwell v. Beniict, 
P. 1744. 3 Athyns 77.] = | | 

[Parol evidence may be admitted to ſhew, that 5000. given to 
a daughter's huſband by the father, in his life-time, was in full 
of 500/, left her in his will. Biggle/ton v. Grubb, T. 1740. 
2 Athyns 48.) | | 

If A. leaves 200]. to one executor, and 100). to another, 
parol evidence may be admitted to prove teſtator's declaration be- 
fore and after execution, that next of kin ſhould have nothing, 
and the executors ſhall have the reſidue. Braftridge v. Wordrofes 
M. 1740. 2 Athyns 68. ] 

If A. has two children by a firſt huſband, and four by a ſe. 


among 


* 
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among the four children of A. and after ſeveral other legacies 
adds, I further give to the children of A. 3ool. parol evidence 
ſhall be admitted to ſhew ſhe meant the children of the ſecond 
marriage in the firſt bequeſt, but not in the ſecond. | Hampfhire 
v. Pierce, H. 1750. 2 Vezey 216.] | 

Parol evidence may be admitted to ſhew that teſtator had a 
great affection for his wife, and intended that ſhe, as his exe» 
cutrix, ſhould have the reſidue. Lale v. Lale, M. 25 G. 2. 


1, 313: 


that be intended his heir of the mother of his mother, and not of 

the father of his mother. R. 2 P. W. 137, | . 
80, if a deviſe is of perſonal eſtate to a wife, who is made 

executrix, on à bill brought by the heir, that it ſhould firſt be 


that it was intended to be exempt from debts, but it was ima- 


| gined not neceſſary to ſay ſo, 1 P. V. 9, 115. K. 2 P. 


V. 210. 

[B. is indebted 30001. on bond to 4. who deviſes all his 
eſtate to B. and C. and makes them executors ; the bond - debt is 
not releaſed; and tho? C. in an anſwer acknowleges that it was 
teſtator's intention that it ſhould go to B. tho? the attorney who 
drew the will proves that teſtator's written inſtructions were to 
that purpoſe, but that he told him it would be releaſed of courſe 
by B.'s being executor; and that teſtator, ſtill diſſatisſied, took 
counſel's opinion, who coafirmed the ſame, and thereon teſtator 
executed his will, perſuaded the bond would be extinguiſhed ; yet 


the chancellor's decree affirmed by the lords, Brawn v. Selwyn, 
K$36C. 2a: G . 5 | 

Parol evidence ſhall not be admitted againſt the legal opera- 
tion of a will or an implied truſt, but it ſhall in ſupport of law 
and equity. Taylor v. Taylor, T. 1737. 1 Athyns 386,] © 

[Parol proof ſhall not be admitted in the caſe of a deviſe of a 
3 Per King C. Storke v. Storke, T. 1730. 3 P. 

, $4.1 | | 

[Paro] evidence of teſtator's intention is not allowed when 
there is a blank, tho' it is, to explain a nickname, or where 
there are two perſons of the ſame name, Baylis v. Attorney-ge- 
ral, H. 1741. 2 Athyns 239.] | | 

The court will not add a legacy to a will on parol proof, if it 


eſtate. Whitlon v. Ruſſel, T. 1739. 1 Ane 448.] 

If lands are given to A. and B. and their heirs, as joint-te- 
nams, and leaſehold and perſonal to them and their executors 
with ftrit injunctions to teſtator's daughter, and heir at law, 
act to conteſt it, and a paper ſigned by teſtator gives ſtrong inti- 
Mations, it was in truſt for charitable uſes ; and the teſtator had 
/ afurmer will deviſed them to truſiees for ſuch uſes, yet ſuch 

. | £ £9 paro] 


If the deviſe is to the right heirs of his mot bers ſide for ever, when 
the deviſor was heir to his mother's mother; it may be proved 


applied for payment of debts, there may be proof by witneſſes, 


this parol evidence cannot be admitted to contradict the expreſs 
words of the will, Per Talbot C. on appeal from the rolls ; and © 


concerns perſonal eſtate only; and ſtill leſs, if it concerns real 


f 
P — 
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parol evidence ſhall not be admitted to prove ſuch intended truſt, 


as it would break in on the ſtatute of frauds. Adlington'y. Cann, 

T. 1744. 3 Athyns 141. ] | „ ! 

[Parc] evidence cannot be read to ſhew that teſtator meant to f 

uſe general words in a particular ſenſe, nor to ſhew that he g 

intended A. ſhould, or that B. ſhould not be included in the 8 

number of his relations. Goodinge v. Goodinge, P. 1749. 1 Ve. d 

[But it may be read to ſhewꝭ that he knew A. or that he knew 

. he had poor relations at S. Jhid,] | I | 
[If A. deviſes to B. to ſell and pay debts andlegacies, and to ks 

pay the reſt to C. and B. dies, and A. has no heirs, and the eſtate 0 

eſcheats to the crown ; chancery cannot decree a ſale to pay, Cc. 85 

but the exchequer, being a court of revenue, may. Reeve v. A. ow 

torney- general, M. 1741. 2 Aulus 223. ] 5 OI | : 

(3 A. 3.) How it ſhall be conſtrued. ons 1 

(z Ar 3.) What words paſs a fee, or other estate, Vide in Deviſe, b | 
payment of (N. „ 3 FRE 1 me 
debts and * A deviſe of an eſtate for the payment of debts is not within out 
l ge the statute of fraudulent deviſes. Semb. 1 Brown 311.“ | giv 
(AW. 24.) Hut if a deviſe for payment of debts do not provide for it ina of ; 
praQicable manner, it does not take the cafe out of the ſtatute. and 
2 Brown 614.“ FR | 8 1 | 
If a man deviſes lands for payment of his debts and legacies, « 4 

and the ſurplus to his heir; the perſonal eftate ſhall be firſt ap- ad 

plicd, in aid of the heir, as well for the payment of the legacies a3 of x 
of debts. R. 29 Car. 2. Ca. Ch. 297. | | Will 
Tho? the reſidue of the perſonal estate is given to the executor, * 
Din Feat 34% 35 $4404: W gacie 
* A mere charge on the real eſtate, to. pay debts and legaciesis ment 
not ſuſficient to exonerate the perſonal eſtate, unleſs there be words 1 Br 
to ſhew that it was the teſtator's intention that the perſonalty ſhould » 
not be applied 1 Brown 144.* 925 | liable 
III A. charges his real eſtate with payment of debts, legacies when 
and: funcrals, and gives ſpecific legacies to his wife, and then 0 
makes her ſole execvtrix of his will, and of all his goods, chattels and *P 
arrears of rent, not diſpoſed of by his <vill. The perſonal estate ſhall cumb 

| be applicd in eaſe of the real. Per cur. Lucy v. Bromley, H. 172. chew 
Bunb. 2:60.) bml a 
[If a man bequeaths all his perſonal estate to his daughter, an the p. 
iofant of ſeventeen, and makes her executrix, and deviſes his clas. 
lands, Ec. in D. to truftees to pay debts and legacies, and the III 
| ſurplus to his ſecond daughter in tai), remainder over, the perſo- A. and 
nal efiate ſhall in the firſt place be all applied to pay debts. wall be 
Haſlewowd V. Pope, T. 1734. 3 P. N. 322.) 29. 
[If a man deviſes thus, As to all my worldly eſtate, both real 80 
and perſonal, I diſpoſc, Ee. firſt all my debts ſhall be paid, then and le 


deviſes his real eſtate to truſtces to fell ſuch competent 79 1 ſurplus 


bow the perſonal eſtate ſhall be diſpoſed of, but it is only ſaid, | 
1 f that 
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mall be ſuſficient to pay his debts and legacies, and that the mo- 
ney to be raiſed by ſale of his real eſtate ſhall be deemed as per- 
ſonal 3 and then gives all the reſt and reſidue!of his perſonal to A. 
after payment of his debts and legacies z the perſonal eſtate ſhall 


he firſt applied to pay the debts and legacies, tho' teſtator died in- 


debred greatly above the value of his perſoral eſtate, ſo that A. 
tiakes nothing by the deviſe of the rum. Ld. Inchiguin v. Ld 
O'Brien, H. 18 G. 2. Wilſ. 82. „„ 
But if A. deviſes his lands to B. his wife for life, chargeable 
with annuities and legacies, and gives her a power by ſale or 
mortgage to raiſe ſufficient to pay his debts; then reciting his 
great ſatisfaction that his eſtate had continued ſo long in his name 
and family, and his defire to perpetuate it, deviſes all his real 


eſtate to his nephew, Sc. they taking his name and arms, and 


then gives his JO eſtate to his wife, and makes her ſole ex- 
ecutrix; ſhe ſhall take it free from the debts, and it ſhall not be 
applied in aid of the real eſtate. Stapleton v. Colville, T. 9 G. 2. 
G 2. 7. 20. 5 . 
[So if a man deviſes all his eſtate in com? L. to be ſold for pay 
ment of debts and legacies, then deviſes an annuity of 200). to A. 
out of his eſtate not otherwiſe by will engaged in com? M. then 
gives A. ſeveral ſpecific-legacies, then gives B. 4ol. annuity out 
of an eſtate in N. makes A. and C. executors, and duly executes, 
anda year after interlines at the end of the will, And I give 
them (the executors) all my perſonal eſtate not herein before 
« deviſed,” and re-executes ; the executors ſhall have the perſo- 


nal eſtate diſcharged of debts, which ſhall be paid by ſale 


of the real eſtate in L. Walker v. Fackſon, T. 16 G. 2 
Will.24, 1 | | | 

80 2 a deviſe of real and perſonal eſtate to pay debts and Jo 
gacies, the perſonal eſtate tall not be charged with the pay 
ment of the anceſtor's mortgage, or a legacy charged on land, 
I Brown 58. | 7 „ | 

Neither ſhall ſuch charge make a term for payment of debts 
liable to a mortgage, which ſubſiſted on an eſtate at the time 
when the teſtator purchaſed it, but the mortgaged eſtate ſhall bear 
ts own burthen. Id. 454.“ | 1 FIRES 

But where a man reciting himſelf to be ſeiſed, ſubje& to in 
cumbrances, of an eſtate which was mortgaged, deviſed another 
eſtare for a term of 20 years, in aid of his perſonal eſtate, to pay 
bmd and book debts, and by a ſubſequent clauſe, to pay all his debts, 
the perſonal eſtate and the term ſhall exonerate the mortgaged 
eſtate. 1d. 240. * | + . 


Ik land in Holſund, where land is ſubject to debts, is deviſed to 


4. and the perſonal eſtate in England to B. the perſonal eſtate 
ſhall be firſt applied to the payment of the debts in Holland. R. 
49. Ca, 66% es 

90 if by conveyance land is ſettled for the payment of debts 
and legacies, and afterwards, for the performance of his will the 
urplus to the heir, and there is no mention made in the will, 


* 2d Part of 
2 Mod. Ca. 
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that his daughters ſhall releaſe all demands upon the perſona] FA 
| eſtate, (they being intitled to a dividend by the cuſtom of Tori, mei 
and being the principal legatees,) yet the perſonal eſtate ſhall be [ 
applied to the payment of debts and legacies in aid of the heir. R. the 
Ca, Ch. 297. EAT ET and 
| So if a man deviſes his land to 4. which was mortgaged, or that 
otherwiſe ſubject to his debts ; the perſonal eftate ſhall firſt be diſt 
applied to the diſcharge of the debts or mortgage, in aid of the ble 
deviſee. 2 Ca. Ch. 84. R. 2 Ver. 112. 3 209 
IIf a man deviſe copyhold lands (which are mortgaged) to 4. if 
and after his debts paid, deviſes the reſidue of his real and per: and 
ſonal eſtate to his fon B. and makes him executor, the mort- for 1 
gage ſhall be diſcharged out of the perſonal, then out of the debt 
real eſtate deviſed to the ſon, and then out of the profits received II 
by him ſince teſtator's death. King v. King, T. 1735. 3 P. and 
. 358.] | = N eſtat 
So a charge in equity ſhall be a debt, and paid out of the per 107 
ſonal eſtate. 2 Ca. Cb. 84. | If 
{If a man deviſes lands to two truſtees, and their heirs, to be firſt 
fold for payment of debts, c. and makes the truſtees 2Ve 
and a third perſon executor ;, the lands when ſold are legal, If 
not equitable aſſeta. Ld. Maſbam v. Harding, T. 1734, and ; 
Bunb. 339.] 5 es Os ecuto 
Sosa debt in Jaw or equity, ſhall be paid out of the. perſonal 1 Ve 
eſtate, though by. the cuſtom of Yorh, the wife is intitled to So 
one moiety, and the next of kin to the other. 2 Ca. Ch. 84. tail tc 
1 Ver. 36. EE : de ch 
So a debt which the teſtator denied, ſhall be paid after other [I 
debts. 1 Ver. 142, 431. 6 bis m 
So if there is a deviſe of land for payment of debts, and the per- truſte, 
ſonal eſtate to B. it ſhall be liable to the payment of the debts, vill p 
am Ms. | the it 
| * A. gives all his perſonal eſtate to his three ſiſters, and his of the 
real eſtate to his four ſons, chargeable with his debts, and makes he 5 
| his fiſters executors, and dies indebted by ſimple contract, bond (If 
and mortgage; the perſonal eſtate ſhall be firſt applied to payme 
pay all the debris. Bromball v. Wilbraham, M. 7 G.2. C. Duity a 
T. T. 274. | | is tell; 
If a man, reciting his intent to pay his debts and provide for adds, 
his children, ſettles land for the payment of portions for his not he 
children, (but nothing is ſaid of his debts,) yet it ſhall be ſub paſſes 
ject to the payment of debts as well as legacies. R. Ca. exoner 
Ch. 248. x Dog's | | byns 62 
If a man deviſes land in A. to be ſold, and after his debts, le- CLF; 
gacies and funerals paid, a moiety of the money to B. and the execute 
other moiety to C. and afterwards deviſes all his other lands '0 thoſe hi 
his executors, and their heirs, for the truſt contained in his will his mor 
and then orders, that they convey a moiety to B. and the heirs of hilt del 
his body, with remainders wer, the other moiety to C. Oc. Eges, 


the land in 4. is not ſufficient, all the lands ſhall be charged to- 
che payment of his debts and legacies. „„ 


If a ſurrender of A copyhold de to the uſe of a man's will, and 
by his will he ſays, My debts and legacies deducted, I dewiſe all my 


aal Nate real and perſonal to A. the copyhold ſhall be ſold for the pay⸗ 
t, ment of debts. 1 Ver. 45. gs - | 
be [If A. ſurrenders cuſtomary lands to B. who declares a truſt 
R. 


thereof for ſeveral perſons, and for ſuch uſe as A. ſhall a pointy 
and A. makes a will of his whole eſtate and effects, and Py wills, 
that all his debts ſhall be paid, and then deviſes the cuſtomary in 


If tenant 10 tail levies a fine, and declares the uſe, to pay 1000. 


4. 
oY and afterwards to the prior uſes, and afterwards deviſes the eſtate 
Its for the payment of debts generally; it ſhall be charged with all 


debts. Dub. Eq. Abr. 139. = 
If a man deviſes, that his debts ſhall be paid out of his real 
and perſonal eſtate, if the executor pays beyond the perſonal 
eſtate, he ſhall be reimburſed out of the real. 2 Ca. Ch, 10g. 
1 Ch. R. 134. - 
If A. deviſes that his debts and legacies ſhall be paid in the 


be firſt place, and afterwards deviſes land, it ſhall be ſubject. R. 
ees 2 Ver. 708. | 8 | a 
pal, If 4. deviſes lands to B. in tail, remainder to C. in fee, 
34, and afterwards gives his perſonal eftate to B. and makes him ex- 


ecutor ; the real and perſonal eſtate are ſubject to the debts; 
1 Fer. 411. | IO | | 

So if he deviſes an annuity to the eldeſt fon, and his land in. 
tail to the ſecond ſon, and makes him executor ; the land ſhall. 
de charged with the annuity. R. 2 Ver. 144. 

[17 A. gives his daughter 30001. (beſides 12,0001. ſecured by 
his marriage · ſettlement) at eighteen, or marriage, and directs his 
truſtees to raiſe on his lands as much as with his perſonal eſtate 
vill pay the 3000!. but not to raiſe it till eighteen, or marriage, 
tha it may not be a debt on his perſonal eſtate ; it ſhall be raiſed out 
of the real eſtate only. Phipps v. Anngſley, M. 1740. 2 At- 


akes bur 57] | 5 5 
zond If a man by his will wills that his eſtate in L. be ſold for the 
d to payment of his debts, legacies and funerals, and gives A. an an- 


nutty and ſeveral ſpecific legacies, and appoints A. and B. (who 
1 teſtator's heir at law) joint executors, and ſame days after 
adds, And I give and deviſe to them all my perſonal eſtate 
not herein before deviſed, and re-executes ; the perſonal eſtata 
paſſes to them as a ſpecific legacy, and ſhall not be applied to 
exonerate the real eſtate. Walker v. Fackſon, T. 1743. 2 Ate 

byns 624.] „ | 


; (If a man by his will deſires all his debts may be paid by his 
the exccutors, adding, I mean thoſe only of my own contracting, not 
Gs thoſe heavier debts of my family, and gives his perſonal eſtate tao 
Wis 


mus mother, and makes her executrix, deſiring her to pay all his 
pſt debts exactly; and long after the mother buys in the mort- 
ges, and the, ſon coyenants to pay the money; * 

a | | ; To ies, 
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dies, mother dies, the perſonal eſtate 1s ſtill exempted from both f 
principal and intereſt, on theſe mortgages, and they are fil} 1 
a charge on the real. Leman v. Newnham, M. 1747. 1 Ve. 


⁊ey 51. | | | ; f : & 
If a man deviſes land to A. and legacies to others, and A 
makes 4. executor, and deſires him to fee that his will be 50 
performed; the land ſhall be charged with the legacies. R. 3 
2 Ver. 229. I | VNN 

[If a man by his will firſt gives an eſtate for life to his wife, bs 
and in the latter part creates a term for years, to take place from tal 
the day of his death, in truſt to raiſe money to diſcharge his dil 

debts in ſuch manner as his wife ſhall direct, the term ſhall take 
place of his wife's eſtate for life. Ridout v. Dowoding, M. 1737. _ 
I A thyns 419. a EE 5 . dil 

So if he ſays, As to all my æverldly eftate, I wiil and deviſe in * 
manner following ; Imprimis, that all my debts be paid, and then pre 

deviſes lands, &c. 5 G. 2. 39. 5 im 

Ilka will ſays. “ As to all my worldly eſtate, my debts bein Se. 
& firſt ſatisfied, I deviſe, Ec.” the real eſtate is liable to the debts, 31; 
Harris v. Ingledew, H. 1730. 3 P. W. 91. Hatton v. Michal, N 
. 9 G.. CE . rio . PA 
[If a man charges his land with payment of his debts, all the poſl 
debts he contracts during life will be a charge. Brudenel v. 20 
Boughton, H. 1741. 2 Atkyns 268] 3 . | 

[If a man duly executes a will, charging his real eſtate with U 
legacies, and by a ſecond will, not executed in form, gives ge- By 
neral pecuniary legacies, they are equally a charge on the land. they 
16:4. | Fi : | G. 

1 he words, All the debts I have contracted ſince 1735, muſt . 
be conſtrued, or ſhall contract. Bridgeman v. Dove, M. i744 12 
3 Athyns 201.] | : 9 

II A. by will duly executed gives 8o0l. to his ſiſter B. and PR 
400l. to his ſiſter C. and all his freehold and perſonal eſtate not . 
diſpoſed of, after payment of debts and legacies, to his brother they 
D. and by a ſecond will, not duly executed, revokes all legal 
others, and gtwes 4gool. to B. and 1ocl. to C. and the reſi- Ab 
due real and perſonal to D. the real eſtate is chargeable with 80 
the latter (ums only. Brudenel v. Boughton, H. 1741. 2 * viſe 
D 268. 3 | | , nalty. 

[If a man by will charges his real and perſonal eſtate with pay- Af 
ment of his debts, and then deviſes all his real and perſonal to 4. bes 
and makes him executor, and he pays the intereſt of debes wr 
to bond-creditors who never demand the principal, and he {e's Ad 
the real eſtate, the purchaſer ſhall not be diſturbed after long propor 
poſſeiſion {{ixteen years.) Elliot v. Merriman, T. 1740. 2 4 It « 
ky's 41.] | | purch: 

(If a mancreates a term for payment of debts, and declares A 
the truſt of the term to be by perception of rents and profits, or by 2 Ver 

leaſing or mortgaging, to raiſe ſufficient to pay the debts, it ſe. But 

ſtrains it to payment out of rents and profits, and the court u. in thei, 


not decree a ſale ; otherwiſe, if it is a truſt of the rents and 2 
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fir. Ridout v. E. Plymouth, M. 1740. 2 Athyns 104.] id. 


1 Brown 311.“ | | 
[If one deviſes to A. and her heir all Clifton lands, he paying all 


debts and legacies charged on them, and after his deceaſe to B. 


A. muſt keep down the intereſt, or if the principal is paid, he 


af 


pays one third, and B. two thirds. Bridgeman v. Dove, M. 1744. 


3 Ailyns 201. | 


If a man by will creates a particular truſt out of particular 


lands, and ſubject thereto deviſes them over, the deviſees can 
take no benefit bur of the remainder after the whole burthen is 
diſcharged. Povis v. Corbet, 7. 1747. 3 Ath. 556.] | 
[If a man by will recites that he had by a former will given his 
wife all his real and perſonal, that the is dead, therefore he now 
diſpoſes of Me. /ame, and firſt orders all debts to be paid; all his 


real is liable by implication : Bur if he goes on and deriſes certain - 
premiſſes, except A. and B. to pay legacies; this deſtroys the 


implication, and the creditors are not intitled to payment 
out of A. and B. Thomas v. Briinell, T. 1751. 2 Vezey 
13. 


the ſubſequent deviſe of a particular part of it for that pur- 
poſe does not reſtrain it. Elliſan v. Airey, T. 1754. 2 Ve 
zey 568. 5 3 


3. | x. 
If the whole real eſtate is made liable to debts and legacies, 
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Upon a deviſe for payment of debts, debts upon ſimple contract, (3 A. 49 
and upon ſpecialty ſhall be paid in proportion; for in conſcience In what 
they are equally due. R. Ca. Ch. 32. K. per Finch, Ca. order they 
Ch. 249. R. 2 Ca. Ch. 54. 1 Fer. 64, 102. R. Ch. R. 196. malerei 


K. 2 Ver. 62. R. 2 Ver. 763. 3 Cb. R. 12. Eg. Abr. 141. 
1 P. V. 228. | 


Aud if there is not ſufficient to pay all, the loſs ſhall be equal. 


* Ch. 32. R. 2 Ca. Ch, 54. 15 . 

o debts barred by the ſtat. of limitations ſhail be paid ; far 
they are due in conſcience, though the ſtat. has taken away the 
legal remedy. Per Cowper, 1 Sal. 154. R. 2 Ver. 141. Eg. 
Ar. 139. | | 


do if the intereſt upon a bond exceeds the penalty, and the de- 


riſee or truſtee neglects payment, he ſhall pay intereſt for the pe- 
nalty.. 6 Sal. 154. Vide poſt, (4 D. 1, Oc.) 

After a decree for payment equally, one creditor ſhall not 
be allowed to have preference by obtaining a judgment, Sc. 
. | | | 

And if he takes out execution at law, the others ſhall have equal 
proportion out of the aſſets in equity. 2 Ver. 436. 8 

If a note is given to J. for part of purchaſe money, and the 
purchaſer gives a mortgage to A. tor the reſidue; . ſhail not be 


preferred ro the other creditors of the purchaſer, for the note. 


7 


2 Ver, 281. 8 | 
But judgments ſhall be ſatisfied before other debts ; for thoſe 
in their nature charge the land. N. Ca. Ch. 32. 1 Ver. 102. 


3 Ch. 


* 
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3 Ch. R. 12. If they are not confeſſed after the bill exhibited, 


R. 2 Ver. 62. 

So debts fixed by bond ſnall be paid before damages not aſcer. 
tained. . R. 2 Ver. 272, 273. | | 

So debts which affect the real eſtate bind according to priority; 
as mortgages, judgments, ſtatnics, and recognizances. N. in 
Parl. 170. 1 Ver. 525. Eq. d4or. 141, 2. © 

If the recognizance is inrolled, otherwiſe not. 2 Ver. 750. 
- So judgments, according to the priority of the originals. 2 (J, 
R. 145. | : | 

„But by f. 4 5 & M. c. 20. f. 3. No judgment not 
doggetted and entered according to the directions of that a, 
ſhall affect any land or tenements, as to purchaſers or mortgagees, 
or have any preference againſt neins, EXecutors or adminiſtrator, 
in their adminiſtration of their anceſtors, teſtator's, or inteſtate', 
eſtates.* 85 . 

A my bond for the beneſſt of a wife, ſhall be paid after 
debts upon ſimple contract, and before legacies, R. Jem. 
G. 2. 0. * 8 
And debts ſhall be fatisfied before legacies. Cont. 2 Cu, 

Ch. 32. Acc. per Finch, Ca. Ch. 249. R. If it be by deviſe, 
and not by deed. Ca. Ch. 275. Cont. 1 Ver. 482. 2 Ver 144, 
R. acc. 2 Ver. 248. | 

So if lands are deviſed to the executor for payment of debts, 
they are aſſets, and the debts ought to be paid according to their 
priority. 1 Ver. 64. Vide ante, (2 G. 1.) 

If a man deviſes lands to © truſtees to pay all his debts, and the 
bond-creditors recover — 2 of the perſonal eſtate, and then 
apply for the reſt out of the real eſtate deviſed ; they ſhall not 
come in on the land till the ſimple contract creditors have received 
| thereout ſufficient to make them equal with the bond creditors, 

in reſpe& of what they have received out of the perſonal eſiate. 
Haſleaucod v. Pope, T. 1734. 3 P. V. 322.) 

If a ceſtui que iruft of a real eſtate makes a mortgage of it in 
fee, and deviſes the equity of red<mption to his ſon and his heirs, 
ſubject to his debts, the bond - creditors can have no preference, 
as it was a mortgage of the whole inheritance. Hun let v. Penſm, 
7. 1742. 2 Atkyns 290.] | | | 

[But if a reverſion in fee was in the mortgagor, the bond-cre- 
ditor would have preference, Ibid.] oh 

So in all caſes where there are aſſets at law, tho' the 
creditors pray aid in equity. R. 2 Ver. 720. 405. E. 
Abr. 141. | | 8 | ; 

So if land is deviſed to an executor, to pay mortgages in the 
firſt place, then particular legacies, and afterwards to the exe. 
cutor in fee; if he mortgages for the payment of other debis of 
the teſtator, thoſe mortgages, as well as the mortgages of the te{- 
tator, ſhall be paid before the legacies. R. 1 Ver. 69. 

But a deviſe, that his debts ſhall be paid before the le- 
gacies after mentioned, extends only to pecuniary legacies, 3 

0 


— 


r oc, 


dot to land expreſsly deviſed for the payment of particular ſums, 
F# 7 : | : | 

If lands are charged with payment of debts, and part deviſed 
to A. part to B. c. the creditors cannot be paid all the maſter 
certifies what proportion each deviſee is to contribute. Harris 
v. Ingledew, H. 1730. 3 P. W. 91] 1 


If a man deviſes lands for the payment of debts and legacies, (3 A. 6.) 
and gives a legacy to his heir, the deviſee has the inheritance, The ſurplus 
without a truſt -to pay the * e to the heir. R. Ca. Ch. 197. ſhall be to 
2 Ver. 24. R. cont. for the ſurplus ſhall be to the heir. 2 Yer, he heir. 

25. | £5 | 
? ft A. by his will gives 51. to his brother and heir at law, and 
makes his wife his whole and ſole heireſs and executrix of all his 
real and perſonal eſtate, the ſame to ſell and diſpoſe of as ſhe 
thinks proper, to pay his debts and legacies; the ſurplus is to 
the wife, and there is no reſulting truſt for the heir. Regers v. 
Rigers, M. 4 C. 2. C. T. T. 268. 3 P. V. 193.) 

Bot if a man deviſes lands for the payment of debts and le- 
gacies, without more; the ſurplus ſhall go to the heir. R. 2 Ca. 
Cb. 5. 1 Ch. R. 164. Semb. 2 Ver. 247. Vide poſt, (3 P. 3.) 

Tho' he deviſes only a term for years. R. 2 Vent. 359. 

So if truſtees raiſe money ſufficient for the payment of debts 
and legacies, and do not pay them; the heir ſhall have the reſi- 
due of the lands, and the creditors and legatees, muſt purſue 
their remedy againſt the truſtees. R. in Furl. 1 Sal. 153, 

So if there is a deviſe to truſtees, but the truſt cannot be prov- 
ed; the truſt ſhall be decreed for the heir. R. 1 Ch. R. 101. | 
R. Eq.Ca.122.* | vd Part of 

f the wife of the teſtator, being executrix, takes huſband, 2 Med, ca. 
who takes the perſonal eſtate as a portion with his wife, yet he 
ſhall account for it, for the benefit of the heir, tho' no creditor 
1s concerned. R. 2 Ver. 61, 569. | 

if A. deviſes lands to truſtees to be ſold, for ſuch perſons as 
he ſhall appoint, and if he does not appoint then for B. if he ap- 
points, but not to the value; the reſidue does not go to B. but to 
the heir. R. 2 Ver. 571. | 

if a man deviſes, that his debts and legacies ſhall be paid by 
tte truſtees of his real eſtate, and deviſes to his wife, whom he 
makes his executrix, the reſidue of his perſonal eſtate ; that ſhall 
be applied in the firſt place in aid of the real eſtate. R. 2 Ver. 
909, 740. Cont. 1 Lev. 2. | i 

Or if the reſidue of the perſonal eſtate was deviſed to the heir. 
Wer. 740. Eg. Ca. 129. | 8 

But if a man deviſes his real eſtate to truſtees, for payment of 
il debts, legacies and funerals, then ſpecific legacies, and then 


ul the reſidue of his perſonal to his executors, the real eſtate 
Vor. II. 175 G g | ſhall 
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(3 A. 6.) 
When the 
land ſhall 
be ſold. 
Vide paſt, 
(4 H. 5.) 
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ſhall firſt be applied, and if not ſufficient, the perſonal, Bickrl 
v. Page, M. 1740. 2 Atkyns 79.] | | 


If a man deviſes money to be paid out of the profits of land, 
and the profits do not amount to the fum ; the land ſhall be fold. 
D. 2 Vent. 357. 1 Ver. 256. "FN 8 

So if he deviſes, after his debts paid 500). for portions to his 
daughters, and to his executrix all his lands and tenement, 


goods and chattels. In ſuch caſe, if the perſonal eſtate and the y 
profits of the lands are not fufficient to pay debts and legacies ; a 
the executrix ſhall be decreed to fell the lands. R. Ca. Ch. 179. 1 
So if a deviſe is of portions for daughters out of land, to be * 
paid at a day fixed, and the annual profits do not amount to a fat 
ſum ſufficient to make the payment at the day; the truſtee may 
ſell the-land. R. Ca. Ch. 176, 240. ES, tri 
[If one has a power to appoint to an unprovided child, in ſuch ma 
manner as he ſhall direct, the payment of 200/. to be raiſed by you 
truſtees out of the rents and profits of an eſtate, and the annudl thr 
profits are not ſufficient, it ſhall be fold. Green v. Belcher, H, ſha] 
1737. 1 Athyns 50g.) ere 7180 1 4 Vee 
So if a man deviſes, that his debts and legacies ſhall be paid 
out of the proſits of his land; the land itſelf may be fold for "i 
thoſe purpoſes. R. 2 Ca. Ch. 205. Eg. R. go. | perſ 
So if he deviſes lands, except the manor of D. which I appoint 178 
for the payment of my debts ; the executors may ſell the manor of S, 
D. for that is the moſt effectual means for the payment of debts. K. C 
K. Sav. 73. = nah. be 
[If A. deviſes his copyhold eſtate, one-third to his wife for happs 
life, and two-thirds to his ſon, with a proviſo, that if his perſonal er 
eſtate, and his houſe and lands at V. ſhall not pay his debts, then So 
his executors to raiſe the ſame out of the copyhold ; this intitles ſell. 
them to ſell the copyhold. Bateman v. Bateman, M. 1739. | 80 
Athyns 421. 8 . A. 1 
So if he deviſes rents and profits to pay an annuity, and after (If 
wards to pay debts-and portions, and afterwards to other perſon; paymez 
if the debts and portions cannot be conveniently raiſed without execut; 
fale, it ſhall be decreed. R. 2 Ver. 26. maſter, 
So if he deviſes an eftate to A. in tail, remainder to B. Ec. Ant. 
and gives power to his executor to raiſe money for his heir, and [If - 
to pay debts ; the executor may ſell. R. 2 Ver. 154. to pay « 
So if a ſale is convenient for the heir, it ſhall be directed v: on . i; 
on his ſuit, though the younger ſons oppoſe it, as well as forthe 4 B. C 
benefit of the younger ſons, to whom portions are given. R.! TeYance, 
Ver. 154, 420. 5 5 of her « 
But if a man makes a voluntary ſettlement, upon truſt to p3) Liyd v. 
debts out of the profits of the land, the truſtees cannot ſell. | So if 
Wer. 104. 1 8 ä 5 no perſo 
So if he deviſes land for the payment of debts out of the # be decre 
nual profits only. 1 Ver. 104. Eg. R. 90. So if 
| ; ©: < fore a 


- - ERANECRTD 45% 


5 e Gireding A groſs ſam to be raiſed does not neceſſarily im- 
ply that it ſhall be raiſed at once; and in ſuch caſes the court will 
not direct a fale if not abſolutely neceſſary. - e v. O. | : 
d, M. 1738. 1 Athms 5 50.] | 7 
14 [If a man. deviſes the rents and profits of his 1 to 
85 truſtees on certain truſts, the land ſhall not be ſold. Conyngham 
Eh v. Conyngham, T. 1750. 1 Vezey'522.] 
ts, [If a man deviſes, that 4e fo ſhall ſell his real eſtate, and 
the what ariſes by ſuch ſale ſhall go to his daughter, and her iſſue, 
= and if ſhe die without iſſue, then to two other daughters >the 
70. land ſhall be fold, and the firſt daughter have the money, not- 5 
{4 vithſtanding the contingent intereſt of the others. Ridge v. Hud- 
3 fin, P. 1717. in Sc. Bunb. 12.] 
nay [If a man having a ſon and a daughter, deviſes his lands to 
truſtees for paying funerals, debts and legacies, then for raiſing 
uch maintenance for his children, and ſurplus rents and profits to the 
| by younger children at twenty-one, the lands to the eldeſt at twenty- 
nul three, the land ſhall be ſold for payment of debts, the legacies 
M. ſhall be paid as the rents ariſe. Baines v. Dixon, M. 747. 1 
Vexey 41.) | Rp | 
10 
for If land is deviſed for payment of debts and legacies, and no (3 A. 7.) 
perſon named, who is to ſell ;. the executor may ſell. Ca. Ch, Who ſhall 
point 178. 2 Jon. 26. R. Dal. 106. Dy. 371. 6. ſell. 
or of So if it is deviſed to be ſold, and the money to be diſtributed. 
ebts, R. Ca. Ch. 179. 
So, if a ſale was decreed after a contingency, and before that 
e for happens the executor dies ; his executor, who er the land ec 
-ſondl after his death, may ſell. Ca. Ch, 180. 
then So if a ſale is deviſed for charitable uſes, the executor ſhall 
les ſell. 2 Jon. 26. 
9. | So ſhall the heir be decreed to join in the ſale. Ca. Ch. 262, 
K. 1 Ch. R. 168. K. 2 Ver. 99. 
after- [If teltator deviſes all his real and 8 eſtate to be fold for 
ſons; payment of his debts, and no perſon named who is to ſell, the 
hout a executor and heir, and all proper parties to be named by the 
maſter, ſhall join in the ſale. Blah v. Wilder, P. 1738. 1 
B. Ec, Ahn, 420.] 
t, and lf a man deviſe lands in FF. to truſtees, to raiſe money by fale 


to pay off what is due on lands in S. mortgaged to 4. and ſettled - 
on B. in fee, and his other debts, and then to C. his natural fon; _ 
4 B. C. the truſtees, and the adminiftrator, ſhall j join in the con- 
Teyance, and B. ſhall covenant againſt her own acts, and the acts 
of her deviſor, as to ſo much as ſhe is benefited by the eſtate. we | 
Ld v. Griffith, M. 1745. 3 Atkyns 264-] f 
90 if land is deviſed for payment of debts and legacies, and 
do perſon named to ſell, and it deſcends to the heir, the heir ſhall 
be decreed to ſell. R. 1 Lev. 304. 1 Ch. R. 287. 
So if the deviſe is, that the executors ſhall ſell, and they die 
before afale, the heir ſhall be decreed to fell. R. Ca. Ch. 180. 
G 8 2 5 | 90 


ted up 
for the 
R.2 


} to Pa) 
ſell. 1 


the 4 


{Tb 


452 


"CHANCERY. 


| So if the devife is-for portions of younger ſons, Agreed Ca. 


Ch. 180. „ 
So if the deviſe is for a ſale, and that the money ſhall be diſ- 


tributed to ſtrangers. R. cont. for that amounts to a total diſhe. 
tiſon of the heir. Ca. Ch. 180.—R. cont. but it was reverſed in 
parliament, and there R. acc. 8 ths 
So if the deviſe is, that the heir ſhall fell ; his heir may ſell, 
2 Jon. 26. 88 Wo 1 
So if the deviſe is, that after the death of A. the land ſhall be 
fold, without ſaying by whom, and A. is named executor, and 
after his death his executor ſells; tho? the ſale by him is void, yet 
the vendee ſhall have the land. R. cont. but it was reverſed in par- 


liament. 2 Fon. 26. 


So if a man deviſes, that A. and B. ſhall fell, who are not er- 
ecutors, and A. dies; B. with the heir ſhall fell, for it was 2 
truſt which ſurvived. R. Hard. 204. Semb. 1 Fon. 352. 

So if a deviſe is of land to A. and B. to be ſold, and the heir 


1 is under age; a ſale ſhall be decreed, without giving the heir, after 


he comes of age, time to join, for nothing deſcends to him. R. 
2 Ver. 429. | | 
_ [If lands are deviſed to truſtees to be ſold for payment of debts, 
the infant heir at law has no day given him to ſhew cauſe when 
he comes of age ; but where the deviſe is to no perſon, he has. 
Blatch v. Wilder, P. 1738. 1 Aikyns 420 

So if a man deviſes lands to be fold by his executors, or to 
his executors to be ſold ; an intereſt veſts in the executors, Hard, 


(3 A. 8.) How expounded, where the Words are ambiguous. 


If a man deviſes an eſtate to his executors equally ; it does 
— N R. 1 Ver. 32. Vide poſt, (3 V. 3.) Vide in Deviſe 
J. 8. | 
( If he deviſes, that land fhall be purchaſed with the reſidue of 
his perſonal eſtate, for the benefit of his wife for life, and after- 
wards for his executors, equally to be divided, and one dies; the 
other ſhall not have the whol-, for it does not ſurvive. R. 1/#, 
. | 
[If a man after giving legacies to be paid at particular times, 
deviſes the reſidue of his perſonal eſtate to his two ſons, to be 
equally divided between them, and in cafe of either of ther 
deaths, the whole reſidue to be enjoyed by the ſurvivor ; it ſhall 
be expounded, theit deaths before twenty- one without ifſce. 
Mendes v. Mendes, H. 11747. 3 Athyns 619. 1 Vezey 89.] 
{if one deviſes real and perſonal eſtate to truſtees, to turn 
into money, and then lay it out in land to the uſe of three perſons 


for life as tenants in common, not as joint- tenants, but ſo that if 


to 


either die without iſſue living at the time of his death, that ſhare 
| | GT: 
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; i | 
; go to the ſurvivors, then to truſtees to preſerve, &c. then after 
| their reſpective deaths to the firſt and other ſons, then to daugh- 
. ters, then to ten grandchildren, their heirs, &c. equally, as te- 
- nants in common, not joint-tenants z and two of the nephews 
q and three of the grand-children die in teſtator's life, and third ne- 
phew dies leaving a ſon, he ſhall have only his father's ſhare, the 
. other two go over, but the ſhares of the three grandchildren who 
died are not tranſmiſſible, but lapſe. Sperling v. Toll, M. 1747. 
c 1 Vezey 70.] | 
d _ [If teſtator deſires the reſidue may be. divided between A. and 
t B. it means equally divided, and they are tenants in common. 
4 Nat v. Chapman, T. 1750. 1 Vezey 542.] 


- 


If he deviſes the reſidue of his perſonal eſtate to A. B. and &- 


- and the wife of C. C. and his wife ſnall have only one- third part, 
2 the wife only being a relation of the teſtator. F. 1 Ver. 233. 
If a man deviſes 200. per ann. out of his manor of Walden, 
and he h1s the manor of Walden otherwiſe Chippen Walden of the 
| value of 8ol. per ann. and another manor of Broot's Walden; the 
charge ſhall be upon Broo#”s Walden, which is of greater value. 
i Cb. R. 138, 9. : 3 | | 
If he deviſes 5ool. to the eldeſt fon of B. to be begotten, to 
put him out apprentice, the eldeft ſon of B. born after the death 
of the deviſor, ſhall have it, before he is put out apprentice. 2 
Ver. 431. | | 
| ir, deviſes lands to truſtees, for A. and B. for their lives, 
and afterwards to the children of A. and B. the children after- 
wards born ſhall take in common with thoſe then in being. R. 


£4. Ca. 105.* pe 
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-# 2d Part of 


if a deviſe is to the younger children of B. who has a ſon, 2 Med. Ca. 


who is his heir; he ſhall not have any part of the thing deviſed, 


though he is younger in age to the other children. 1 Ch. R. 224. 

Tho? he was originally the younger ſon, but afterwards became 
tie heir. R. 3 Ch. R. I. . | | 

So if portions are to be raiſed for younger children, as the fa- 
ther ſhall appoint; and he appoints to his ſecond ſon, upon his 
marriage, being of full age, 2000/. who ſeven years afterwards 
becomes the heir by the death of an elder brother without iſſue; 
tie father may make another appointment of this ſum, for young- 
er children; for the firſt was upon a tacit condition, that the ſon 
provided for ſhould continue a younger ſon. K. 2 Ver. 580. 
But if land is ſettled to the uſe of the ſecond ſon of B. in 
ul, if he takes the name of the donor; the ſecond ſon ſhall 
ave it, though he afterwards becomes the heir. R. 2 Yer. 660, 

lf a deviſe is of 200. per ann. out of a term for years, if A. ſo 
bug lives: if A. does live ſo long, and the deviſee dies, his ex- 
cutor ſhall have it; for the payment continues during the term. 
BR. 2 Ver. 35, 666, 7. | | | 

- 3 
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[If a man deviſe his real eſtate to his daughters, ſubject to an 
annuity to his ſon till he attains forty years, (hoping he will then 
have ſeen his folly,) then to him for life, with remainder over 
and the ſon dies before forty, the deviſe to the daughters ceaſes, 
Lomax v. Holmedon, H. 1732. 3 P. V. 176.] 3 

[But if the deviſe was a fund to pay. debts or portions, it 
ſhould continue till ſuch time as A. would have attained forty, 
Ibid.) - . | 
15 a deviſe is to the deviſor's wife for life, and afterwards to 
his ſon and his heirs, proviſo that if his ſon dies without iſſue, his 
daughter ſhall have 20c/. If the ſon has iſſue at his death, the 
daughter ſhall not have the 2000. tho? ſuch iſſue dies within 
three months afterwards. K. 2 Yer. 686. ? | 


If a deviſe is of a college leaſe to A. for life, paying 100. er ? 
ann. to B. and afterwards to B. the renewal ought to be made on 
by A. having a proportion of the fine from B. K. 2 Ver. 667, th 

If a man deviſes 5/. per ann. to B. during the life of his wife, Ra 
upon condition that he bebaves himſelf civilly to her, without _ 
ſaying 10 B. his executors and adminiſtrators ; if B. dies in the life- jec 
time of the wife, his executor ſhall not have it; for the bequeſt 3. 
was perſonal to B. R. Pr. Ch. 17g. : 

If a will is made in Latin, Dutch, Cc. of lands in England, it ** 
does not paſs the inheritance, where there are not proper words * 
by the common law. 1 Ver. 85, 146. 1 be 

If A. deviſes his lands in B. but the will is void for want of ing, 
three witneſſes, it is not ſufficient to deviſe a term, which 4. hath 34 
to attend the inheritance, though the words are ſufficient to have 0 

52d Part of paſſed it, if it was a term in groſs, R. Eg. Ca. 127... 13 
2 Mod. Ca. [If a man having freehold and Raſchold at 4. deviſes all hi 3 
lands and tenements at A. by will, not in preſence of three wit- and 
neſſes, neither freehold nor leaſehold paſſes; tho? had it been du- -perſc 
ly executed, the freehold only would have paſſed, and had he had 22 
only leaſehold, that would have paſſed. Chapman v. Hart, J. tat, 
1749. 1 Vezry 271. ] TE | 7. 1 

If a will is written in figures or obſcurely, it may be referred 1 
to a maſter, to be aſſiſted by perſons having ſkill, to diſcover ihe 10 5 
wel. BF / bands 

If words are repugnant or nonſenſical, they may be tranſpoſed C ha 
or rejected; thus, if a man gives his daughter 6000!. for life, he do 
and after her death. the intereſt to be divided between her huf- intere 
band and children, huſband half for life, (i no children, intel. 1747, 
lined) the children the other half; on his death, his half to the (if 
children; till the children attain twenty-one, the whole untere! 8 

to huſband; on his death, they to have the remaining zool.; a the mo 
no children at daughter's death, or they die before twenty ont being! 


then on further truſt mentioned: If there are no children, bil 


P. 1751. 2 Veaey 277. | 5 


e e. . ; h cannot 
band is intitled to the whole intereſt for life. Boon v. Cornfer he by ano 
Would 
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[A deviſe of the uſe of a houſe for life, plate, linen, and every 
thing elſe her occaſions ſhall require; and that all goods, furni. + 
ture, plate, books, pictures, and every thing elſe, ſhall remain and 
be enjoyed by the perſon in poſſeſſion for the time being In the 
brit, every thing elſe includes proviſions, wine, corn, Cc. in the 
latter not; in neither, canes, watches, India pieces not made UP, 
Sc. 1bid.] | | 

[If a man gives the uſe and Occupation of his ho 
bling and fields to his daughter for Ife, and th 
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en deviſes the 
ds to three fields to her for life, without waſte, and then over ; the 
e, his clauſes are co-extenlive, and the ſhall have the uſe for life. 
„ the Ibid. 9 | | 3 
Ithin So if the name of 2 legatee is miſpelt or miſtaken, A . 
| 1 | 
I. per l ſie A. deviſes lands to her ſon B. and his heirs and aſſigns for 
made erer, and if he dies in his minority and unmarried, or without iſſue, 
67. then to her ſon C. his heirs, Sc.; this is a- fee to B. with an ex. 
wife, ecutory deviſe to C. and if B. comes of age, marries, and dies 
hout without iſſue, the or ſhall be conftrued and, and the lands are ſub. 
life- ject to his ſpecialty debts. Framlingham v. Brand, M. 1746. : 
ueſt 3 Atiyns 390. HU. 140.] 3 | 
[1t wan by will gives his real eſtate to his wife for life, and 
d, it after her death, and failure of iflue Ly him, to his ſiſter 4 with 
ords other remainders Over, and all the limitations are for life; it ſhall 
be conſtrued that it means a failure of iſſue during the lives in be. 
t of ing, and ſo the limitation be good. 7 raf/ord v. Buehm, H. 1746. 
hath 3 An 440. | | 
Jave [if a father by will gives his real eſtate to his four ſons, their 
heirs and aſſigns, to be equally divided between them as tenants in 
| his common, and nol as Joint-tenants, with the benefit of Survive ſh r 
wit- and he has uſed the ſame words in a former claufe relating to his 
du- perſonal eitate, and giving them the henefit of ſurvivorthip, in 
had | Caſe any of them died before twenty-one ; the deviſe of the real 
7. (tate [h4l] be conſtrued in the ſame manner. Hacus v. Haws, 
7. 1747. 3 A. n 524. 1 Vezey 13. 1 Hilſen 165. 
N [If A. by wil! gives the reſidue of her eſtate, real and perſonal 
the 


to B. in truſt, to pay the produce to C. for life, into her own - 
bands, for her leparate uſe, and after her death to her children, 
Cas no power to raiſe money by annuity for her life; and if 
5, the thall be at liberty to redeem on paying principal and 
inerelt, though no clauſe of redemption. Cawerley v. Biſco, T. 

1747. 3 diyns 541.] 3 
If a man by will gives lands (and his perſonal eſtate to he laid 
out in lands) to charitable uſes; then by codicil, reciting his will, 
the mortmain act, and his doubrs whether his will is good, (vet 


eing ſtill deſirous of confirming his will) bur if by law the eſtate 
cannot go to thoſe uſes, he deviſes ic to A. and his heirs; and 
Y Other codicil, reciting he is adviſed the deviſe of his laads 
Would be vaid, and it being his intention the charity ſhould be 
continued, and being adviſed his perional eſtate can be given, he 


_ there. | 
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therefore gives his perſonal eftare to the charitable uſes, and his 


real eſtate to 4.—the real eſtate is well deviſed to A. Per B. R. 
_ unanimous, and Hardwicke C. Attorney: general v. Lloyd, T. 174). 


3 Alkyns 551. I Vezey 32. | a 
[If a man deviſes his eſtate to A. to ſettle it on B. for life, on 
C. for life, and then on any perſon or perſons, for their ſeveral 
lives, who are deſcended from teſtator's mother, with power to 
revoke and appoint anew, provided it be to a deſcendant of his 
mother, his deſire being, his eſtate ſhould continue to perſons. 
always deſcended of his mother; and adviſes that a writing may 
be made to truſtees for ninety- nine years to the faid uſes ; A. may 
under this will limit an inheritance. Gqdolphin v. Godolphin, 7. 
1747. 21 Yexzey 21.] e | 
If a man deviſes his real and perſonal to truſtees for his daugh. 
ter and her heirs for ever, proviſo, if ſhe dies before twenty-one 
or marriage, then to convey to his neareſt relation of the name of 
A. and to hit or her heirs, executors, &c. for ever; daughter 
dies under age and unmarried, the deviſe over 1s not void for 
uncertainty, nor ſhall go to the heir, nor be confined to a ſingle 


perſon, but goes to the ſtock of the A.'s who were neareſt, and 


as well thoſe who had changed their names by marriage as others. 
Pyot v. Pyot, M. 1749. I Vezey 335] 

[if a man deviſe to his ſon, * all that eſtate I bought of A. ;" 
both the land, and all teſtator's intereſt in it, paſſes, Bails v. 
Gale, M. 1750. 2 Vezey 48.] | Th 

[If a man having a reverſion in fee deviſes to his fon the re- 


verſion of the tenement A. a fee paſſes. Ibid.] 


{In a reſiduary deviſe where Hate is mentioned generally, ac- 
companied with perſonal things, it ſhall be reſtrained to perſonal 
but where real eſtate is mentioned, the perſonal things mentioned 
are conſidered as an enameration only. [6:d.] 


[If A. deviſes all his real and perſonal in truſt by B. C. and 


D. and delires his debts and legacies to be paid, the heir he ſhall 
mention to be well educated, and that the firſt ſon of E. when 
twenty-one, ſhall have all his eſtate real and perſonal ; the per- 
ſonal paſſes firſt to the truſtees for payment of debts, then the 
ſurplus belongs to E.'s ſon when twenty-one, and ſhall accu- 
mulate till then; the real eſtate paſſes to truſtees, and the traſt 
is an exccutory deviſe to F.'s ſon at twenty-one ; the meſne pro- 


its go to E. heir at law, till fon born, then to the ſon for his 


education; (but Semb. the ſurplus, if any, belongs {till to E.) 
2. Why ſhould not the profits of the perſonal eſtate be alſo 
applied to the ſon's education? Bullock v. Stones, T. 1754 
2 Vezey 521.] | 55 
If eme. covert, with power, deviſes to her huſband for liſe, 
then to her children if the ſhould leave any to ſurvive her, but 


if ſhe ſhould leave none, nor the iſſue of ſuch, then to 4 


making him ſole heir in default of iſſue left by her, and after the 
tiuſvand's death; the children take an eſtate tail, not fee-ſumple, 
and the remainder to A. is gaod ; for it is not a contingent ex- 


ecutory limitation on her dying without children living * 
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death, but a general dying without iſſue. South v. Stonehouſe, 


7. 1155. 2 Vexey 610.] 


[Words ſhall receive a conſtruction according to the ſubject- 


matter, (as if freehold and leaſehold are deviſed by the ſame 


words.) bid. 


If A. having 400l. South-Sea annuities, and 400l. Eaft-Tndia 


ſtock, gives B. 10l. per annum out of the dividends of the South- 


da annuities, and gives C. the 400l. Eaſt- India ſtock, and gives 
D. the 400. South-Sea annuities, ſubject to the payment to B. 
and he afterwards buys 1001. more South-Sea annuities, and ſells 
the Eaſl- India ſtock, and buys Soo. more South-Sea annuities, 
and is afterwards paid off the firſt 4oo/. and the other 100/. 
South-Sea annuities by a draught, which he lodges with E. di- 
recting him to veſt it in three per cent. annuities, but E. veſts it 
in Scuth-Sea annuities, and A. makes a codicil, and deviſes the 
' note for 5ool. in E.'s bands to F.; the legacy of 10. per ann. 
and the ſpecific legacies of the funds are gone, and F. is intitled 


to the. produce of the note. Drinkwater v. Falconer, T. 1755. 


2 Vezey 623. | , 
| [Ina deviſe of all his ſtock in trade, only ſhop goods and uten- 
{ls in trade are included ; not'book-debts, caſh, bills, or money 
in goldſmiths hands. Seymour v. Rapier, in ſc. M. 1718. Bunb. 
28. | : 

* words in a deviſe ſhall be expounded otherwiſe than in 
a deed. - Vide Legacy, poſt, (3 V. 1.) | 

When a deviſee ſhall have the ſame privileges as an heir, 


Vide Legacy, poſt, (3 V. 2.) | 


G B.) Diſcovery, 
(3 B. 10 When a Bill lies for a Diſcovery. 


O a bill in equity lies for diſcovery of a title and deeds. Vide 
pot, (31. 1.) | | | 
*So, for a diſcovery of matter to coaſtitute a defence at law; 
25 where quare impedit was brought againſt the ordinary by the 
patron for refuſing to inſtitute his clerk, a bill filed by the ordi- 
rary to diſcover whether the clerk preſented to him had not given 
a general bond of reſignation, in order to ſet this up as a defence 


do the quare impedit, was allowed on demurrer. 1 Brown 96,* 


| For diſcoyery of court-rolls, ledgers, &. to be uſed at a trial, 
Fhich relate to the plaintiff and defendant. R. Hard. 180. 
[Every heir at law has a right to a diſcovery by what meang 
ind under what deed he is diſinherited. Harriſon v. Southcote, 
7.1751 1 Athyns 528. 2 Vexey 389. | 5 
[The heir at law has a right to have deeds and writings pro- 
duced, and lodged in proper hands for his inſpection, before he 
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has eſtabliſhed his title, and to remove terms out of the way that 


might prevent his recovering poſſeſſion at law. 78d.) 


[The lord of a manor may bring his bill for diſcovery of rea- 


fure trove. Sloane v. Heathfield, M. 1717. in ſe. Bunb. I8.] 
[Any perſon in poſſeſhon, as tenant or otherwiſe, may bring 
bill for diſcovery of his title who brings ejectment againſt him, 
even tho” he. is a wrong doer againſt every body. Metcalf v. 
Hervey, T. 1749. 1 Vexey 248.) 5 55 
So it lies for a diſcovery of goods put on board a ſhip, tho' in- 
ſured at a ſum certain, intereſt or no intereſt; for the value of 
the goods ſaved ought to be deducted out of the ſum to be paid 
for inſurance. 2 Ver. 716. 5 
8o a bill for diſcovery of a note, deed, c. lies after fix years 
are elapſed; for the ſtat. of limitations is no plea to it. R. Ch. 
R. 14. D. Cb. Weſtminſter v. Croſs, in ſe. P. 1720. Bunb. 60. 


A bill for 22 ought to charge expreſsly, that the defen- 


dant has the deeds, goods, aſfets, Ec. Ca. Ch. 226. 
[When a man brings bill for diſcovery only of deeds, and to 


: have them eſtabliſhed, he ſhall annex afhdavit that he has them 


not, or it is cauſe of demurrer ; but where he alſo prays relief, 


aftidavit is not neceſſary. Johnſon v. lleber, in je. P. 1720. 


' Bunb. 46.] | ER. | 
[IF a bill is brought for relief as well as diſcovery of deeds, an 


affidavit muſt be annexed that plaintiff has not the deeds, or de- 
fendant may demur. Anon. M. 1743. 3 Ahn 17.] 

[On a bill for diſcovery only, plaintiff cannot reply, and muſt 
diſmiſs vand pay coſts, tho? he has had diſcovery and defendant 
was the occaſion of the bill. Calverly v. Parker, H. 1722. Bun. 


124. | 
IF to a bill for diſcovery, it appears that there was ſuch a deed, 


and that it is ſuppreſſed by the defendant, there ſhall be a decree 


for enjoyment by the plaintiff, until the defendant produces the 
deed ; but not upon a ſuppoſition of a deed ſuppreſſed, when it 


does not appear, whether there was ſuch a deed. 2 F. V. 6+0. 


[If plaintiff claiming by a remainder in tail, expectant on B. 
tenant in tail's dying without iſſue, brings a bill againſt the ſiſters 
and heirs of ſuck tenant in tail, who anſwer, that B. executed 2 
leaſe and releaſe to make a tenant to the precipe, ſuffered a com- 
mon recovery to the uſe of himſelf in fee, and refer to the deeds 
in their cuſtody, the court will, before hearing, order defendants 
to leave the deeds with their clerk in court, Bettiſon v. Far- 
ringdon, T. 1735. 3 P. V. 363. = | 

[The counſel who draws a deed of annuity, and is executor to 
the annuitant, and ſubmits to produce the draught by his an- 
ſwer, and does not inſiſt on privilege, as a counſel, may be 0r- 
dered to produce it before the hearing. Stanhope v. Roberts, 1 
1741. 2 Athyns 214.] | | 5 
A defendant may be obliged to diſcover a caſe which he had 


| Rated to his own counſel for opinion, and the facts contained in 


the caſe. K. on demurrer, and affirmed by the lords. 164 
| | $0 


CHANCERY. 


80 a bill lies for diſcovery of aſſets, to enable.the plaintiff to 
bring an action at Jaw againſt an executor, or adminiſtrator, Vide --: 


ante, (2 G. 3.) 1 
And it lies before probate, or pendente lite for a probate. Ver. 


Or againſt an heir. a | 

[On a bill for executing a truſt, by ſettling an eſtate on the 
ſeveral branches of a family, plaintiff a younger brother has a 
right to a diſcovery from an elder brother, whether he has a ſon 
who would be the firſt intirled to the inheritance, but not, whether 
he is married. Finch v. Finch, M. 1752. 2 Vezey 491.] 

80, for a diſcovery of the perſonal eſtate of B. in the defen- 
dant's hands, after judgment and execution ſued againſt B. but 
not before execution ſued. Semb. 1 Ver. 399. | 

(If a bill is brought for diſcovery of bankrupt's effects, the 
court will not allow defendants to look into their depoſitions be- 
fore the commiſſioners, before they put in their anſwers. Boden 
v. Dellow, H. 1747. 1 Atkyns 289.] | | 

80 a bill for diſcovery, to enable the plaintiffs to bring an acti- 
on, was allowed, tho? the action ſounded in tort. R. 1 Fer. 307. 
2 Fer. 442, 3. | | 5 

As alſo, for a diſcovery of tithes, by colour of a ſequeſtration, 
tho' it is a treſpaſs againſt the parſon. R. Hard. 182. 

[So, for a diſcovery of a matter, which ſubje&s the party to a 
penalty, if he hath agreed to deduct the value of thoſe goods, 
which he had traded in, out of the freight. Q. 2 Ver. 244.) 
So for a diſcovery of a matter, which ſubjects the party to a 
penalty, if he has covenanted to anſwer any bill of diſcovery, and 
not to plead the acts inflicting penalties. Eaft-India Company v. 
Athyns, P. 5 G. in canc. Str. 168.] | 

So, for a diſcovery of wine imported, for which priſage is due. 
Hard. 138. | 

So, — an auditor for a diſcovery whether the particular by 
him made is true; tho? he is finable for the deceit to the king, if 
falſe. Hard. 138. 5 1 

So, againſt a woodward, if he cuts or waſtes the woods of the 
| king, Jbid. | | EE 25958 

[Every perſon neceſſary to the diſcovery ſhould be made a 
party, to prevent multiplication of ſuits. Plunket v. Penſon, 7. 
1740. 2 Athyns 51.] | Ti . 

Diſcovery in equity is not conſined to the rule of law for in- 
ſpecting books; thus the lord of one ma nor may have leave to 
inſpe& the books of another manor here, tho? not at law. Anon 
7. 7s. 2 Veuey 620.] | : 1 


(3 B. 2.) When not. 


But a bill for diſcovery of deeds, or a title does not lie againſt | 
him, who is a purchaſer for a valuable conſideration, without no- 


tice. R. upon a Plea, Ch. R. 3 5. Vide ante, (I. 1,) poll, (4 I. 


1, Oc.) 


80 5 
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So it does not lie for an heir againſt a jointreſs, if the plainif | 


does not confirm her jointure. 1 Per. 479. 


Tho? the jointure was made after marriage, without articles 


, 


precedent. I Ver. 479. : 9 05 | 
{A widow is not obliged to diſcover an gfer to confirm her 


jointure, till the act of confirmation is done. Leech v. Trollop, 


7. 1755. 2 Veney 662. 
[On a bill againſt a joiatreſs to deliver up one part of ſettle. 
ment, ſhe having two, the court will not on motion order it to 
be delivered up, that being the very end of the bill, but to be 
produced before ihe maſter. Aſlon v. Ajton, H. 1745. 3 Athyu 
02.1 oy 
, Nor, for a diſcovery who has the freehold of lands, unleſs in 
the caſe of dower, or partition. Hard. 139. ; 
(If plaintiff ſets out a title, and that certain old terms are 
ſtanding out, and defendant does not plead, bur ſets up a title 
inconſiſtent with plaintiff's, he is not obliged to diſcover what 
| deeds he has relating to his own title; bur if there is any charge 
in the bill that defendant has deeds of plaintiff 's title, it muſt be 
anſwered. Buden v. Dore, T. 1752. 2 Vezey 445.] 
80 it lies not againſt a deviſee, for diſcovery of his title by the 
will, to the heir. Semb. Ch. R. 36. LEE 
Nor againſt him, who has land contiguous, for diſcovery of the 
boundaries of his lands in his deeds. R. 2 Ver. 38. 
| Nor, againſt the aſſignee of a term, for a diſcovery of the be- 


ginning and continuance of the term, of which he was a purcha- 


fer. KN. 2 Fr. 256. .. | | 
So it lies net for him in the remainder 1n tail in a voluntary 
ſettlement, after the eſtate tail is diſcontinued. 2 Ver. 35. 
Nor, for the iſſue in tail. R. 2 Ver. 50. 3 . 
So, upon a bill for the diſcovery of a deed, upon a ſuggeſtion 
of a truſt, if the defendant denies the truſt, he ſhail not be 
obliged to produce the deed. 2 Ver. 463. | | 
So a bill does not lie, for the diſcovery of a matter, which 
ſubjects the party to a penalty or forfeiture, if the plaintiff does 
not waivz the penalty or forfeiture. 1 Ver. 109, 129, 306. 1 
. ä | 1 8 5 
And the waiver ought to be by all thoſe, who can claim any 
part of the penalty or forfeiture ; for if the penalty belongs one 
half to the king, and the other to a corporation, the waver by 
the corporation, and not by the attorney general alſo, is not ſuſh- 
cient. 1 Ver. 129. | | : | 
As, it does not lie for a diſcovery, whether the party imported 
cards without licence; for it may ſubje&t him to the penalty of 
the (tat. Hard. 138, 144. | ? 
For diſcovery, whether he heard maſs, took uſury, &c. Ibid. | 
Whether he is a popiſh recuſant. Hard. 142. _ 
- [IF a bill is brought to diſcover whether A. under whoſe will 
defendant claims, was a papiſt at the time of purchaſing from 


plaintiff's anceſtor, defendant is not bound to diſcover, but 3 
ä 0 | ple 


equity 
Denu 
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plead the flat. 1189 13 W. 3. Smith v. Read, H. 1736. 1 At- 
kyns 526.] ; | 


[IF a bill is brought againft A. and B. to diſcover whether A. 
and his wife, under whom he claims, were not papiſts, B. who 
purchaſed from A. is not obliged to diſcover, but may plead. 


Harriſon v. Southcate, T. 11751. 1 Athyms 528. 2 Vezey 389.] 


[No man is obliged to diſcover what may ſubject him, or what 


muſt only. Jbid.] 3 | 
[To a bill for diſcovery of a marriage, defendant may plead 


that it would ſubje& her to puniſhment for inceſt in the eccleſiaſ- 
tical court, tho* the huſband is dead. Brownſword v. Edwards, 


H. 1752. 2 Vexey 243. ] | i 
[If a portion is given over on marriage without conſent, defen- 
dant may demur to diſcovery of the marriage only, tho? diſcove- 


ry of the conſent is not prayed, and altho' 4 plaintiff is intitled 


to a diſcovery of a marriage in the caſe of an eſtate during wi- 


dowhood, with remainder over; for the firſt is a forfeiture, the - 


laſt is only a conditional limitation. Chancey v. Fenhoulet, P. 
1751. 2 Vezey 265.) | CEN. | 
[Defendant may plead to diſcovery of an act which would cauſe 


a forfeiture, but not to diſcovery of what eſtate he hath, as whe- 


ther tenant for life or not, tho? on that the forfeiture depends. 
Weaver v. E. Meath, M. 1750. 2 Vezey 108.] | 
Whether he conceals cuſtoms, or exciſe. Dub. Hard. 137, 


146, 201. | | 


If the attorney-general exhibits an information to diſcover 
waſte, c. he muſt waive forfeitures. Haters v. Vincent, H. 
1742. Bunb, 192,] 5 

On a bill to ſtay waſte, plaintiff cannot have a diſcovery unleſs 
8 the double penalty. Boteler v. Allingtin, H. 1746. 2 

10 5 453. 

[If 4. * bond to B. to pay 800. per ann. whilſt he or an 
body in truſt for him holds a certain office, B. ſues on the tal, 


A. brings bill for injunction, B. croſs- bill to diſcover Whether C. 
does not hold the office in truſt; A. who is a member of parlia- 


ment is not obliged to diſcover, for it would vacate his ſeat; this 
he muſt inſiſt on by anſwer, for demurring would have been ad- 
mitting the facts. Honey ond v. Selwin, M. 1744. 3 Athyns 276.] 
So a bill does not lie, tor a diſcovery of receipts and acquit- 
ances given, or payments made for goods after a recovery for 
the goods in an action at law. 1 Ver. 176. 3 Ch. R. 17. 
Nor, for a diſcovery of things not examinable or relievable in 
equity; as the ill 5 of a huſband to his wiie. R. upon a 
Denu rer, 1 Ver. 204. | | 
Nor, for a diſcovery of the tenant of the freehold, in order 
to bring a formedon. K. 1 Ver. 212, 273. | = 
Nor, for diſcovery of the profits of a truſt eſtate (if the truſt 
is denied) till the truſt is proved; for it is ſufficient that the 
1 7 ſhall afterwards be examined upon interrogatories. R. Ch. 


Nor, 
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Nor, againſt the clerk of the company of Sinners for a diſco 
very of accounts and books in his cuſtody, which he is ſworn not 
to ſhew without the conſent of the company. R. upon a Plea, 


Ch. R. 24. | - of 
[The court will not compel a diſcovery to create evidence for 5 
a future cauſe. Finch v. Finch, T. 1752. 2 Vezey 491.] 
Nor, for a diſcovery of aſſets againſt an executor or admini- 4 


ſtrator, till aſſets are denied by a plea at law. Ip, 
Nor, for diſcovery of aſſets, upon a decree to pay out of the 
aſſets, till the decree is ſigned, inrolled, and ſerved. Ch. R. 34. 
Nor, for the diſcovery of the conſideration of a bond (not ob- 
tained by fraud, as it as) after an aſſignment thereof to' the 
king. R. Hard. 200. 
{The court will not admit a bill of diſcovery in aid of the ju- 
riſdiction of the ecclefiaſtical court, for they can come at diſcove- 
ry themſelves. Dun v. Coates, M. 1738. 1 Atkyns 288.] 
[If a. bill for diſcovery, and perpetuating teſtimony, in pray- 
ing proceſs prays, that defendant may abide the order and decree 
of the court, it makes it a bill for relief, and ought to be diſmiff. 
ed. Roſe v. Gannel, H. 1746. 3 Athyns 439-] 
[Bill for diſcovery does not lie againſt one for what he may 
be examined to, as one who is merfly a witneſs claiming no in- 
tereſt, but he muſt plead thereto, and ſupport it by anſwer, dif- 
claiming intereſt, and a demurrer is bad. Plummer v. May, H. 


1749. 1 Verq 426.] [ 

5 Lp mody 

. Cart 

(3 C.) Diſmes. Fo 

| 5 | 5 P 

When Tithes ſhall be decreed in Chancery. 10 

| | | | | | 8 

vide Diſmes, QO chancery will compel the payment of tithes. 2 Ca. Ch. 237. to pla 
(Mz,&c.)xÞ 1 Ca. Ch. 233. | | | [If 

Vide Cours, [This court never diſmiſſes a bill for tithes, unleſs there is: ſhall h 

(D. 2.) good legal or equitable bar. Douglas v. Vane, H. 19 G. 2. Wil ed, th 

| 128.] | | out of 

A parſon or impropriator, or his leſſee, may exhibit a bil [A 

againſt the pariſhioners for diſcovery and payment of the ſingt rum ef 

value of their tithes. Vide 1 Ver. 60. 8 898 tor of 

[The owner and leſſee of a rectory may bring a bill for tithe What v 

i in kind, and ſo eſtabliſh a cuſtom of ſetting out in ſtooks, th Atlyns 

there is a derivative leaſe in being. Archbiſbop of York v. Stat. So, 
ton, H. 1740. 2 Athyns 136.] | pariſh, 
So, the executor of a parſon, c. may exhibit a bill for ar. quer, ar 

rears in the tine of his teſtator, without offering to take the fi. replies 
gle value; for he is not intitled to the penalty of the /f. 2© 3 Gepuer, 

£d.6. 13. K. upon Demurrer, 1 Ver. 60. : | ring 
| But the parſon himſelf ought to make an offer to take the {in- 90, 1 
gle value. Semb. 1 Ver. Go. Vide Diſmes, (M. 13.) 203 
| and that pleaded 


But chancery will not by a decree eſtabliſh a modus, 3 
the land ſhall be diſcharged of tithes in ſpecie, tho? there is 3 63 


* 
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die for the modus. Ca. Ch. 187. E. upon Denurrer, 1 Ch./R. 


TIF a bill is brought to. eſtabliſh a modus againſt the leſſee of 
- the impropriator, the impropriator mult be a party alſo. Glanvill 
v. Trelawney, in ſc. H. 1720. Bunb. 70. IT 
[If a bill is brought to eſtabliſh a modus, and on an iſſue di- 
rected there is a verdi&.in favour of the modus, the court will eſ- 
tabliſh it, and direct coſts at law, but not in equity, to be paid to 


plaintiff, Clifton v. Orchard, H. 1737. 1 Athyns 610. 


* 


If the modus is too rank (as 48“. per annum, for the tithes of 5 


a manor, the whole demeſne lands of which were worth but 48“. 
in Q Elizabeth's time) the court will decree tithes in kind. Ekin 
v. Ngot, H. 1745. 3 Atkyns 298.] | : 


Fhree ſhillings for a lamb is fo rank a modus that the court 


will determine againſt it, without ſending- it to a jury. 2 Brown 
163.5 | | 9 8 

ſrbo' a modus may appear ſomething too rank, yet if there is 
no other objection to it in law, nor any evidence of tithes being 
paid in kind, this court will not direct payment in kind without an 
iſue. Chapman v. Smith, T. 1754. 2 Yezey 506. Elins v. Dor- 
mr, T. 1747). 3 Athyns 534. | q 

[The court will not grant an injunction to ſtay proceedings in 


the eccleſiaſtical court, on a ſuggeſtion that there is a modus. Ro- 


theram v. Fanſhaw, H. 1747. 3 Atkyns 628.] | 

[Of late the court does not require the time of payment of a 
modus to be particularly laid, ſuch a time or thereabouts-is ſuflicient. 
Carte v. Ball, P. 1747. 3 Aikyns 496. 1 Yezey 3. Richards v. 
Evans, 1 Vezey 39.] 

But a cuſtom muſt be ſubſtantially laid, therefore it muſt be 
alledged by whom a modus is to be paid. /bid.] 

[Setting up a modus does not preclude defendant from objeQing 
to plaintiff's title or tithes. id.] | 


[If the vicar be endowed de omniv.” minut. decimꝰ inf. paroch, he 


ſhall have a decree for tithes, after verdi& found, on iſſue direct- 
ed, that none had ever been paid to him, nor to a third perſon, 
out of 4. Fox v. Rutty, in ſc. M. 1721. Hunb. 87. 

[A grant from Q. Mam, with the general words decimas Blado- 
rum et fen', et omnes alias decimas, are not ſufficient to bar a rec- 


tor of his common right of tithes, unleſs it is expreſsly ſtated 


what was the right of the crown. Ekins v. Dormer, T 1747. 3 
Alyns 534.] | 
So, if a bill is filed in chancery for the tithes and bounds of a 
pariſh, and the plaintiff, after anſwer, exhibits a bill in the exche- 
quer, and there proceeds to the examination of witneſſes, and then 
replies ip chancery; the proceedings and examination in the ex- 
Gequer, may be pleaded againſt an examination for the ſame mat- 
ter in chavcery, R. Ca. Ch. 233. : | 

So, if the defendant has a verci and judgment upon the ft. 


2 © 3 Ed. 6. 13. for not ſetting out tithes in ſpecie, it may be 


pleaded to a bill brought for a modus. R. Ch. R. 13. 


[This 


k 
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the ſpiritual court. Witter v. Mitter, H. 1730. 3 P. M. 99. 


and afterwards ſues here, the ſuit depending there, is no plea to 


1 Athyns 454. | 
daughter of a ſiſter, they take equally. Lid v. Tench, H. 1750, 


(3D. 2.) How 

Who ſhall ſhall be worth 600“. and her ſhare under the ſtat. of diſtribution 

be excluded 

trom a ſhare 

upon a diſ- 
uibut. on. 
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[This court has juriſdiction to inquire, whether the lord mayor d: 
of London has done right in refuſing to grant a warrant to levy 3 
miniſter's dues, under . 22 & 23 C. 2. c. 15. and if he has 
done wrong, to iſſue a warrant for levying the ſum aſſeſſed. Er 
parte Croxall, P. 1748. 3 Athyns 639.] 
[If the county in general is concerned in a tithe cauſe, (a $0 
| Kent, in a Madus in Romney marſh) the court will order trial in 
another, as (London or Middleſex.) Chapman v. Smith, T. 1794. 
2 Vezey 505. * 5 os 
In chancery an account of tithes ſhall be carried down to the 
time of the maſter's report, in the exchequer to the time of filing 
the bill only. Bell v. Reed, M. 1747. 3 Atkyns 590.] 


(3 D.) Diſtribution of Inteſtates Eſtates, 
(3 D. 1.) By the Sr. 22 C 23 Car. 2. 


CHANCERY will inforce a diſtribution upon the ,. 22 C23 
Car. 2. 10. concerning the eſtates of inteſtates. 2 Vent. 362. 
1 Ver. 134. Vide in Adminiſtration, (H.) | 
Tho' the defendant pleads a juriſdiction reſerved by the fame 
= to the eccleſiaſtical court to make a diſtribution. R. 2 Ca, 
Ch. g5. ü 8 ED 5 5 
[An eſtate pur auter vie is diſtributable in equity, tho? not in 


So, if an infant ſues for a diſtribution in the eccleſiaſtical court, 
the bill, for the ſame cauſe, in chancery. Vide paſt, (3 V. 3.) 


[Aunts and nephews are in equal degree of relation, and ſhall 
take per capita, and not per flirpes. Durant v. Pręſlævood, T. 17 38. 


[If an inteſtate leaves only an aunt, a ſon of a brother, anda 


2 Verzey 213.) 

[If A. and his wife B. have two ſons, C. and D. who both 
marry in their father's life, .4. dies, B. ſurvives, C. dies leaving 
children, D. dies inteſtate, leaving E. his widow. . . ſhall have 
ewo-fourths, B. one-fourth, and the children of C. one-fourth 
among them, Stanley v. Stanley, P. 1739. 1 Athyns 455. 


But if an huſband covenants, Qc. that his wife at his death 


exceed that ſum; it goes in ſatisfaction of the agreement, and ſhe 
ſhall-not have the 600“. and then her ſhare by the ſtat. K. ? 
Ver. 709. es | 

II by articles before marriage the terms therein are declared 
to be to the wife, then an infant, in ſatisfaction of all claim o 
dower, or any claim by common law, cuſtom of the city, or al 


other uſages law or cuſtom ; the wife has her election 1 — 


: | 
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death of the huſband, and if ſhe accepts the terms in-the articles, 


f ſhe cannot have a diftributory ſhare on her huſband's dying inteſ- 
s tare, for that would be a claim under a Jaw, viz. the ftatute of 
$ diſtributions. Glover v. Bates, T. 1739. 1 Athyns 439. 

x 


If a man by articles previous to marriage covenants by will, or 


good aſſurance in law, to grant to his wife, or her mother in truſt 


* for her, 1000/. to be paid after his death, if ſhe ſurvives; and if 
0 he ſhall not ſo aſſure, then his executors or adminiſtrators ſhall 
. pay it; and he dies without making ſuch deed or will, the is not 


intitled to her diſtributory ſhare. Lee v. Cox, H. 1746. 3 At- 
kyns 419. 1 Vezey 1. 155 | 

If a man covenants to leave his eldeſt ſon by his firſt wife 
5ool. in caſe he marries a ſecond wife, and he does marry a ſe- 
cond wife, and dies inteſtate ; the eldeſt ſon ſhall bring his 5ool/. 


2 Ver, 639. 2 P. W. 437. * 


dower, thirds, cuſtom of London, or otherwiſe, cut of his real or 
ferſonal eflate 3 The ſhall not have diſtribution upon the ſtat. R. 


23 2 Ver. 725. 8 | | ; 

2. The eſtate of an inteſtate, leaving a brother and a grandfather, 
ſhall go wholly to the brother, the grandfather has no right to 

2h; ſhare. Evelyn v. Evelyn, H. 1754. 3 Athyns 762.] | 

A. | | | 


(3 D. 3.) By cuſtom. 


. So a man may inforce a diſtribution of the goods of an inteſ- 
ah tate, purſuant to a cuſtom in the province of York. 1 Ch. R. 19. 
1 If a man dies inteſtate in the province of York, leaving his 
3 ſon B. who dies ſoon after, and his wife C. enſeint of D. D. is in- 
hall utled to her ſhare, as if born before inteſtate's death, and his 
138. eſtate ſhall be divided into nine parts, four of them C.'s, four of 
them D.'s, and the other ninth to be equally divided between 
nd 4 them, Wallis v. Hodſon, H. 1740. 2 Athyns 115. a 
750. Or, upon the cuſtom of London. 1 Ch. R. 84. 1 Ver. 61. 
| Vide in Gardian, (G. 2.) io 85 
both And if a freeman of London dies inteſtate, his perſonal eſtate 
vin hall be diſtributed, a moiety, or two-thirds according to the cuſ- 
have tom, the reſidue according to the /?, 22 & 23 Car. 2. 1 Ver. 
urth 134.—So, in York. R. 1 Ver. 305, 314, 432, 465. 
And a bill, for diſtribution to the wife of her ſhare, ſhal] be 
R lowed, tho” the huſband had left London before his marriage, 
= nd reſided in the country for twenty years, and ſettled a join- | 
u 


— upon his wife. R. upon à plea of ſuch matter. 1 Ver. 180. 
„ | 

[f all the children are advanced by the father in his life-time, 
tte diſtribution of the whole ſhall be according to the /. 228 
ij Car. 2. 1 Ver 200. R. 2 Ver. 274. 

It the wife is barred of her ſhare by a ſpecial agreement, it 
ora e be diſtributed amongſt the children. Dub. 2 Ver. 263. 


at + lf a man deviſes a mciety of his eſtate to his wife, ſhe ſhall 
deat | 1 a moiety by the cuſtom, and alſo a moiety of the reſidue. 
er. 111. | | 


Vox. II. | | M4: 1 


into hotchpot, if he comes for a ſhare of the perſonal eſtate. R. 


80, if he covenants to leave to his wife 1 500. in full of 
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So, if a fraudulent gift, &. is made to prevent the cuſtom, 3 
bill may be brought to avoid it. Ch. R. 16. 2 Lev. 130. 
As, if a man by deed diſpoſes of his goods in his, life-time, 
but keeps the goods, or the deed in his cuſtody. 2 Ver. 27). 
But if he abſolutely gives away the goods, bond fide, in his life. 
tine to the children, or porn her it will be no fraud. [bid 


(3 E.) Dower; 
(3 E. 1.) Wife favoured by Equity. 


- Fade merri- T a woman is intitled to dower by law, chancery does not bar 
age ſetile- her; as if A. for ſecuring 1ool. makes a bargain and ſale to #4 
B 


| 2 . and his heirs, to the intent that he ſhould redemiſe to A. for 
7 e life, and upon condition that the bargain and ſale ſhall be void l 
(2 M. 12.) on repayment; B. redemiſes, and afterwards A. repays the mo- d 
ney; the wife of B. being dowable by law, thall not be reſtrained 

" by chancery ; for it was the folly of A. that he did not make the It 
bargain and ſale to two perſons, as is uſual. Eg. Ar. 217. Cn, if 

Car. 190. Vide poſt, (3 E. 2.) | if 

If a father purchaſes in the name of his ſon and gives himpoſ- ye 

ſeſſion, who afterwards executes a declaration of truſt to the fa | 

ther, but continues in poſſeſſion, his wife ſhall be endowed ; for is 

the declaration of truſt is fraudulent to creditors and purchaſers ſon 

R. Eg. Abr. 218, 5 N | elt 

If a man deviſes an eſtate for payment of debts, and after Via 

wards to his ſon in tail ; the wife of the ſon ſhall be endowed; 

for the deviſe for payment of debts is but a chartel intereſt; but it b 

ſhe ſhall not have poſſeſſion until the debts are paid. Eg. Abr. 218. hay 

So, if the lands of the huſband are ſequeſtred before marriage, pf 
his wife ſhall be endowed, 7bid. | | huſt 
If a woman recovers dower againſt an heir being an infant, his | 
when there was a term to protect the inheritance, which by ne- eſtat 
gle& of the guardian was not pleaded ; the term ſhall not be {et not | 

vp againſt her in equity. Fg. Abr. 219. 4 Ootey 
So a woman ſhall be aided in equity for her dower againſt a UI 
term for years, which attends the inheritance, if it is not in tit dowe 
caſe of a purchaſer. R. 2 P. . 639, 646. to he 
So, ſhe ſhall be entitled to the equity of redemption agaioſ (If 
mortgagee, paying a third of the principal, or a third of the i of th 
tereſt. 2 P. W. 632. 5 | the ſh 
So, if the eſtate is in truſt for B. and his heirs, who dited as paſ 
the truſtees to convey to his ſon in tail, at the age of twenty-one Crab 

years; and after twenty-one, the ſon marries and dies; his wit! {If 


ſhall have dower of the truſt eſtate in equity. Per Jekylh, 2 7 and th 

. 641, 647. 1 . in arre 

| So, of a truſt eſtate in fee, made by the anceſtor of the hul- mainde 

ide 4 P. band. Semb. per Fekyll, 2 B. W. 641, 650.“ 

[If A. buys cuſtomary freehold lands, which are conveyed t0 mainde 

him and B. and the heirs of A. and A. deviſes them to his fon « | Th 

in tail, and dies; and C. dies, living B.; C.'s widow cannon into co 
have theſe lands as her free bench, nor as cuſtomary dower, # 


— — 
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is out of the truſt of a freehold eſtate, the legal eſtate ſtanding 
out in B. Goodwin v. Winſmore, H. 1742. 2 Athyns 525. 

But a woman ſhall not be endowed in equity of an eſtate limit- 
ed to truſtees in truſt for the huſband and his heirs. Eg. Abr. 
217. If it was done by the huſband himſelf, or for the benefit 


«> 


ol a mortgagee, or other purchaſer. 2 P. W. 640. 


Nor, of an equity of redemption on a mortgage in fee. 1 

Brown 326... | | 
[The wife of a cgfuigue truſt of a rent charge is not to be en- 

dowed of it. Chaplin v. Chaplin, H. 1733. 3 P. M. 229.] 
Nor of a truſt term, aſſigned for the ſecurity of a purchaſer. 


2 P. N. 639. 


So a woman ſhall not be endowed, where her. huſband deviſes 


land to her in ſatisfaction of dower, if ſhe does not waive the 


deviſe ; for ſhe ſhall not have both. Vide Eg. Ar. 218. 


* But, by electing the dower, ſhe gives up the deviſe : 3 6 


1000. a year was given to the wife by will in lieu of dower, but 
if ſhe married again, 100. a year, in lieu of all other benefits, 
if ſhe marry and elect her dower ſhe ſhall not have the tool. a 
year. 1 Brown 445.* | 

But a deviſe ſhall not be intended to be in bar of dower, if it 
is not expreſſed : and therefore, tho? the huſband deviſes a per- 
ſonal eſtate and land to his wife for life, and the reſidue of all his 


eſtate to J. the wife ſhall have dower alſo. R. Eg. Abr. 218. 


Vide poſt, (3 E. 2.) 


80, the deviſe of a rent charge is not a bar of dower, unleſs 


it be ſo expreſſed, or the eſtate be ſo ſmall as to ſhe w, that it mutt 
have been ſo intended. 1 Brown 292.* | 

lf a woman marries without ſettlement, and by act of her 
huſband is barred of her own fortune, and he by will deviſes her 


his perſonal eſtate at his ſeat, and a remainder for life of his real 


eſtate, in default of iſſue male and female by himſelf, this does 

not bar her of dower out of that very eſtate. Incledon v. Worth. 

cote, H. 1746. 3 Atkyns 430«] | KEE 
[If a man by will, taking no.notice of his wife's claim to 


dower, deviſes her the reſidue of his perſonal eſtate, it is no bar 


to her dower. Ayres v. Willis, P. 1749. 1 Vexey 23o.] 

(If a widow intitled to dower comes to account for the profits 
of the eſtate of which ſhe is in poſſeſhon as truſtee for her ſon, 
he ſhall be allowed for the profits of her dower, future, as well 
as paſt, and ſhall not be drove to her writ of dower. Graham v. 
Graham, T. 1749. 1 Vezey 262.] 3 6 

If a widow ſuffers an annuity granted to her by ſettlement, 


and the intereſt of money left her by her huſband's will, to run 


in arrear for eight years during her ſon's life, ſhe ſhall have re- 
mainder over; for it ſhall neither be preſumed that ſhe is ſatis- 
hed, nor that it was fraudulently intended in prejudice to the re- 
mainder. Afton v. Afton, T. 1749. 1 Vezey 264] © Y 
[The court will not oblige a jointreſs to bring her jointure-deed 


into court, or before a maſter, unleſs the party requiring it will 
| | ; h 2 | cone 
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confirm it; but will order her to deliver in a ſchedule of deeds, 
to order what ſhall be produced. Petre v. Petre, P. 1747. 3 


Athyns 511.] 
(3 E. 2.) Dower, when aided, and when not. . 
If a woman has recovered dower, chancery will aſcertain her 
third part by a commiſſion. 1 Ch. R. 38. a 
[If lands deſcend to two in coparcenary, and one, before re. k 
ceipt of rent, or partition made, dies, his widow ſuggeſting that 
the other has the title-deeds, ſhall have relief in equity for that þe 
| reaſon, and becauſe ſhe muſt come there for a partition. Mor n 
v. Black, 7. 9 G. 2. C. T. T. 126. „ | 
If the ſheriff by colluſion aſſigns a third for dower more valu- 
able than either of the other third parts of the eſtate ; the court of 
will direct a new aſſignment. 1 Ver. 218. 2 Ca. Ch. 160. Eg. er, 
Ar. 220. | 3 ba 
So, tho? there is not any colluſion in the ſheriff, when the al: 
ſignment is not equal. 2 Ca. Ch. 160. x _ 
So, if the huſband covenants that the jointure ſhall be of ſuch Vii 
a value, the wife may bring a bill in equity for diſcovery of aſſets : 
and ſatis faction, tho' equity does not decree damages; but the and 
maſter upon ſuch a bill ſhall report the deficiency, and the court ney 
will decree a ſatisfaction, or a trial. Eg. Abr. 18. 2 
If 4. makes a fraudulent conveyance and afterwards marries, 174 
his wife ſhall have relief againſt it, Eq. Abr. 220. 8 
So a woman ſhall be allowed her dower, tho' land is deviſed to "LE 
her for life, and all the real eſtate to another, if it be not in fa- * 
tisfaction of dower. Cont. per Lord Somers. Acc. per Wright, ( 
2 Ver. 365.“ Vide Ante, (3 E. 1.) 1 of b 
So the wife of one, who had the truſt of a copyhold, where inqu 
the cuſtom allows to the wife her free-bench, if the truſtees refuſe aſigr 
to ſurrender to the huſband, ſhall be allowed her free-bench in init 
equity. R. 2 Ver. 585. | of ec 
So a woman ſhall not be reſtrained from having her dower, her 
where the huſband makes à ſettlement upon her in conſideration of 
of the marriage portion, if it is not expreſſed to be in bar of ſhali 
dower, and it does not appear to be expreſsly intended. A, £4. which 
ey Fs 
IA general proviſion for a wife is not a bar of dower, unleſs by 8 2 
expreſſed ſo to be; neither a general deviſe of lands, nor a bond vas in 
for money ; but if it is expreſſed to be for her livelihood and * 
maintenance, it is a bar, Tinney v. Tinney, M. 1743. 3 Athyns 8. for life 
ut a jointure made with approbation of parents and guardi- he 
ans on an infant ſhall not be ſet afide becauſe it is inadequate to lief in 
the dower, unleſs it appears to be a mere eluſory jointure. Haro only fo 
v. Allley, P. 1748. 3 Alkyns 607.] | ; 1 1 
[And if a jointure is made after marriage, and the widow, R Bluk 
an infant, without doing any act to determine her election - the _ 
| the ter 
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ring her infancy marries again, and the ſecond huſband enters on 
the jointure-eſtate, that entry binds them during coverture. 1bid.] 

If the wife joins in a fine to a mortgagee, for -barring her 
dower, upon an agreement by the huſband, that ſhe ſhall have 
the equity of redemption in lieu of dower, and afterwards the 
huſband makes two other mortgages; the agreement for the re- 
demption will be fraudulent as to the ſubſequent mortgages, but 
the wife ſhall have her dower in equity, notwithſtanding the fine. 
R. 1 Ver. 294. Eq. Abr. 219. | 

If a perſonal eſtate is veſted in truſtees upon truſt to pay 100 /. 
per ann. to the wife in lieu of dower ; tho? ſhe accepts it for ma- 
ny vears, if the perſonal] eſtate afterwards proves deficient, ſhe 
| ſhall be ſupplied out of the real eſtate. R. Ch. R. 134. | 

If 4. deviſes land for payment of his debts and legacies, and 
afterwards to his ſon in fee ; the wife of the ſon ſhall have dow- 
er, from the time the debts and legacies are paid, tho? her huſ- 
band dies before that time. R. 2 Ver. 404. Eg. Ur. 218. 

But a woman tenant in dower ſhall not have the benefit of a 
term to attend the inheritance. R. 1 Ver. 357. Ca. Parl. 69. 
Vide poſt, (4 G. 5.—4 W. 19, 22.) N 

[If A. purchaſes of B. a real eſtate in mortgage for a term, 
and it is agreed to pay off the mortgage out of the purchaſe- mo- 
ney, and to aſſign the term to attend the inheritance, which is 
done, B.'s widow ſhall not have dower, Hill v. Adams, 7. 
1741. 2 Aikyns 208.] | 

So a woman, intitled to dower of a manor, ſhall not have a 
third part of the improved values of copyholds, which her huſ- 

band enfranchiſed after marriage. Ca. Ch. 246, 7. 

[If huſband dies intitled to copyhold eſtates in a manor where- 
of he is lord, and the ſheriff A them upon the writ of 
inquiry for aſcertaining the dower, this court will ſet aſide the 
alignment of dower; and of ſuch eſtates as the huſband became 
intiled to by copy of court-roll, and granted out again by copy 
of court-roll, the wife ſhall not have dower ; and as to lands 
vnereon leaſes for lives or years were renewed by the huſband ; 
of thoſe which were not actually expired at the renewal, ſhe 
ſhall not have dewer for the inſtantaneous ſeiſin, but of thoſe 

Which were expired, ſhe ſhall, Sneyd v. Sneyd, T. 1738. 1 At- 
Gas 442. . ES 
So a woman ſha!knot have relief for dower of an eſtate, which 
was in truſt for her huſband. 1 Ch. R. 254. Eg. Ar. 217. 

So, if the huſband purchaſes land of A. who has only an eſtate 
for life, but covenants that he in the reverſion ſhall convey, and 
he conveys to the heir of the huſband ; the wife thall not have re- 
lief in equity for her dower ; for her huſband was not ſeiſed, but 
only for the life of 4. R. Ch. R. 369. GE, 

So if 4. purchaſes Whiteacre of B. who makes him a leaſe of 
Blackacre for ſecuring the purchaſe, and dies, and his ſon enters 
the wife of the ſon ſhall not have dower, other than ſubje& to 
the term. Eg. Abr. 219. | | | 

So, if a wife having a jointure of 400. per ann. joins in a 
ſale thereof with her huſband, who afterwards ſettles 1 gol. per 

, . 2. 
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ann. on himſelf for life, and afterwards on his wife and the heirs 

of her body (without an agreement that other land ſhould be 
ſettled in recompence) and afterwards dies without iſſue, and the 
wife ſuffers a recovery, and deviſes for payment of her debts ; he 
in the remainder ſhall be aided againſt the deviſee; for it was 
forfeiture within the ,. 11 H. 7. R. Eg. Abr. 220. | 
So, if the huſband gives a bond to ſeitle land upon his wife for 
life, and afterwards to the children ; ſhe ſhall be barred of her 
dower. Per King, 5 Geo. 2. 17. | | 

So, a wife ſhall not have a proviſion by her huſband for her 
Jointureg and alſo a diſtribution upon the ff. 22 & 23 Car. 2. 
Vide ante, (3 D. 2.) 8 | 

[When the huſband dies ſeiſed, there ſhall be no meſne profits 
till demand; when he does not die ſeiſed, there ſhall be no meſne 

rofits ; when the widow is in poſſeſſion, ſhe may have. remedy at 
way if he have any right to meſne profits. Delver v. Hunter, in 
fe. H. 1719. Bunb. 57.) =” 

*A bill was filed by a widow againſt the heir of her huſband 
for dower ; her right to dower being denied by the anſwer, the 
bill was retained for a year, to try her title at law, and a writ of 
dower brought ; before iſſue joined, the heir died ; the widow 
eſtabliſhed her right againſt his deviſee : the widow dying, her 
repreſentative filed a bill of revivor and ſupplement againſt the 
executor and deviſee of the heir, for a third part of meſne pro- 
fits during the life of the widow from the huſband's death which 

was decreed, and the decree affirmed on rehearing, by Arden Il. 
R. 2 ( 


(3 F.) Equity. 
(3 F. 1.) Relief, when allowed in Equity. 
F. 1.) Court of equity will give aid principally in caſes of fraud, 
55 


1 ſes of . | wy 10 
fraud , ac h "TOs truſt. Vide ante, (C. 2.—-Z.) Po, (3 M | 
ra. And equity will give relief in ſuch caſes, tho? it is agreed, that 


wuſt. 
5 no relief ſhall be prayed in equity. 1 Med. 305. 


So equity will relieve, tho” the party himſelf upon oath in 2 
former anſwer, Cc. denied his right to it. Vide poſt, (4 W. 5. 
Tho? the party has obtained a judgment at law. Vide po 
3 W.) 5 | 

{Oa a bill againſt judgment, on an abſolute promiſſory note, 
ſuggeſting that the note was agreed to be conditional, plainti 
vas relieved, and was permitted to give parol evidence of the 1. 
ſent of a note in writing underhand. Snowball v. Vicaris, T. 10 

G. Bunb. 175. ü 
On a bill againſt a judgment, on proof that two notes, which 

would have been à defence at law, were miſlaid at the trial, 3 


fince found. Vernon v. Minſbul, T. 1724. Bunb. 178. [On 
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On a bill againſt a judgment, by default on a South-Sca con- 
tract, and iſſue directed to try whether the defendant was poſſeſſed 
of the ſtock. V. B. It appeared plaintiff had been guilty of 
ſubornation of perjury. Arftruther v. Cbriſtie, T. 1724. Bunb. 


178. | | ; 

75 files a bill againſt B. his father, to recover (inter alia} 
20, 00]. on bond, conditioned to pay 10, oool. and intereſt, B. 
demurs, for that plaintiff has remedy at law, demurrer allowed, 
A. brings action, and on ſalvit ad diem pleaded, obtains a verdict; 
then B. files bill, ſhewing the bond to be voluntary, intended to 
be of force only till ſome ſettlement made, that he had ſince 
given him 10,000/. on marriage, covenanted to give him 10,0007. 
more, ſettled 1,000. ' per annum in land in poſſeſſion on him, 
cransferred larger quantities of ſtock to him, the bond thirty 
years ſtanding and no demand; he ſhall have injunction. Hum- 
phreys v. Humphreys, M. 1735. 3 P. . 395.) 

Tho' the contract be made originally by, or with the king 
himſelf. Hard. 373. | a 

(If plaintiff brings bill for diſcovery of coals wrought under 
his land, and for ſatisfaction againſt ſeveral defendants, ſome exe- 
cutors, ſome adminiſtrators, and it would be difficult for him to 
proceed at law, the court will retain the bill. Taylor v. Cromp- 
ton, M. 1721. Bunb, 95. | 

[A bill may be brought for a preacher's penſion only. Bailey 
v. Cirnes, M. 1724. Bunb. 183.] | 

If an heir (of age) is impoſed upon, by a tradeſman's ſelling © 
to him at exorbitant prices in many inſtances, the court will re- 
lieve, not if in one inſtance only. Berkley Freeman v. Biſhop, P. 
1740. 2 Atkyns 39. 0 

[The court will relieve an heir againſt fraud, whether the eſ- 
tate in expectancy is to come from his father, or from any other 
relation. id.] | | 

If a mortgage is taken to ſecure ſuch price, the court will re- 
eve as far as the unjuſt gain, but for what is found due on quan- 
tum meruit it ſhall ſtand good. [b1d.] | EEE. 

If A. puts mortgages into the hands of B. to receive the mo- 
ney, and he pawns them to C. for 100/. for which he gives his 
note, and takes C.'s to reſtore them on payment, C. ſhall be de- 
creed to deliver them to A. and take his remedy at law againſt B. 
cn his note. Fackſon v. Butler, P. 1742. 2 Atkyns 306.] | 

[Where one party ſets up a title inconſiſtent with the title ſet 
© by another party, and fails in his own claim, yet he may ap- 
pear to have a right to ſomething under the other's claim, and 
tie court will not deprive him of it. Bennet v. Lee, H. 1742. 
2A 529. EE * a 

(Shares in waterworks (as the New River) tho? a legal eſtate 
nd corporeal inheritance, are properly ſued for in this court. 
Li. Townſhend v. Windham A, P. 1745. 3 Athyns 336.] 

If an eſtate has been ſold by A. to N. and the money paid, 
ad it appears that the eſtate was B.'s, the money ſhall be re- 

| | funded 
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funded with intereſt for bringing the bill, tho? there was no fraud. 
Bingham v. Bingham, M. 1748. 1 YVezey 126.] 

[If a deed is deſtroyed or concealed by defendant, plaintiff 


| 
may have relief in equity. Whitfield v. Fauſſet, H. 1749. 1 | 
Vezey 387. | 5 x £ 5 f \ L 
| [Or if the deed is loſt, and plaintiff cannot recover at law -> 
without a profert, he ſhall have relief in equity. IBid.] , 
IIf a bill prays ſpecific performance, and alſo general relief, 
and the court will not dceree the ſpecific performance, it will not 10 
relieve on the general prayer, if inconſiſtent with the particular te- 2 
lief prayed. Legal v. Miller, T. 1751. 2 Vezey299.] 
| 3 . | c 
Where the So equity will relieve where an act is againſt good conſcience, 5, 
tranſaction tho? fraud is denied: as, where a man ſues at common law, for w 
is done a violent retaking of money won by play; an injunction ſhall be h 
_ granted. 1 Fer. 489, 490. e be 
If A. unſeals and diſplaces writings delivered to his cuſtody, pe 
by which evidence may be ſuppreſſed; his demands ſhall be dif. hi 
allowed, tho? he ſwears that all the papers are produced. 1 Ver. 
2. : | vi 
1 a truſtee purchaſes the eſtate for life of the buſband at an up 
under- value, when he abſconds from his creditors, chancerx will bo 
direct a re-conveyance, for the benefit of creditors, upon re-pay- tec 
ment of principal and intereſt. 1 Ver. 465. 3 | 
[If a leak is made of an eſtate belonging to a church, by a de- dif 
ceit on the court by the rector, who takes a fine, tho! not men- fac 
tioned in the propoſal laid before the maſter, his executor ſhall re- | 
fund the fine, to be laid out in purchaſe for benefit of ſucceſſors; his 
but the leaſe ſhall ſtand good, if the leſſee was not privy. Gally whi 
v. Baker, T. 9 G. 2. C. T. T. 199.] _ was 
If a man advances ſum of money to young perſons, and takes B. 
Joint ſecurities of them for large ſums, each of them ſhall hare [ 
his ſecurity delivered up to him, upon payment of the money ad- give 
vanced to himſelf. 1 Ver. 467. 3 of 7 
(If a father intruſts his heir (an infant) to a ſervant, the fon ney, 
comes of age, and gives bond for 100ck to the ſervant, unknown note 
to the father, and not having wherewith to pay it, equity will ſet ſend 
aſide the bond, as obtained by fraud and a breach of truſt. C/ with 
mond v. Fitzroy, M. 1731. 3 P. W. 129.] | Ts verec 
[But equity will uot ſet aſide a bond, if there is no fraud ot 2 Ve 
breach of truſt, merely becauſe the obligor is a weak man. Ibid.) | 
(If 4. ſells an annuity for his own life to B. with a clauſe of 
re lemption in three years, and eleven years after A. applies to h. | 
to redeem, which he refufes; the court will order a redemption, B 
on payment of the annuity to the time of the application to fe- equit, 
1 deem, and the principal ſum advanced, without intereſt from that to att 
tin e. The annuity was purchaſed at ſeven and an half yea!s in hei 
1 | purchaſe, which ſeems a Kir price. Stanhope v. Cope, M. 1741. have | 
| 2 Atkyns 231.] SED F Fer. 4 


| | | [lt A. intitled to an annuity on perſonal ſecurity of 20cl. fer If ; 
annum, being a priſoner, ſells to B. 150“. per ann. part of it, for 
| FS ws 105 to pay 


— 
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10500, with proviſo that if A. deſires at any time to purchaſe back 
ſaid 1050l. on fix months notice, B. on payment of ſaid 10501. 


(all arrzars of annuity being paid) ſhall reſign ; and there is an 
indorſement, that if A. ſhould repurchaſe or redeem, he /hall pay 
gl. more; this is unreaſonable, vitiates the whole, and the agree- 


ment ſhall be ſet aſide. B. ſhall reconvey, on payment of prin- 


cipal, intereſt at 5/. per cent. and what money has been actually 
paid for inſurance ; and if he is overpaid by receipt of the annu- 
ity, he ſhall refund. Lanwley v. Horper, M. 1745. 3 Athyns 
278. | Sg | 

ny if A. ſells an office in the army to B. and afterwards pro- 
cures him to be turned out. 2 Ca. Ch. 2, 3. | | 
If a barriſter at law undertakes the recovery of an eſtate to 
which B. hath a right, and-obtains of B. a bond to ſurrender to 
him a moiety of the eſtate, when it ſhall be recovered ; he ſhall 
be decreed to deliver up the bond, and re- transfer the eſtate, upon 
payment of the whole by him expended, with an allowance for 
his care. K. Ch. R. 477. | : 


80, if a truſtee for A. takes a ſecurity for 600/. with his pri- 


vity, of B. and afterwards for 600/. aſſigns it to C. who relies 
upon the word of the truſtee ; A. ſhall be relieved againſt C. tho? 


both are defrauded ; for C. put the greater confidence in the truſ- 


tee. 2 Ca. Ch. 77. 


[If an attorney for the ſeller on the ſale of an eſtate does not 


diſcloſe to the buyer an incumbrance, he is liable to make ſatis- 
faction. Arnot v. Niſcoe, T. 1748. 1 Vezey g5.] 


If an adminiſtrator during the minority of an infant ſells, as 
his own, the ſtock of the infant, in the Zaſt-India Company, to B. 


who by entries in the books of the company hath notice that it 
was the ſtock of the infant ; the infant ſhall be relieved againſt 
B. K. Cb. R. 298. 

(If it is alledged that a promiſſory note for a large ſum was 
given to induce a man to withdraw a ſuit, and deliver up a note 
of a third perſon, (and this not with intention of paying the mo- 


ney, but as a ſecurity of procuring a living for him,) and the 


note itſelf and the conſideration denied, the court will (without 
ſending the queſtion of forgery to trial) order the note to be left 
with the regiſter, and if not ſued in reaſanable time, to be deli- 
rered up. Biſbop of Wincheſter ¶ Hoadly) v. Fournier, T. 1752. 
(Ne 445-] 


(3 F. 3.) When not, 


But a man, who will not do equity, ſhall not have relief in 


473 


(3 F. 3.) 


equity; as, if a jointreſs hath a leaſe, which ſhe confeſſes was If a man 
do attend the inheritance; on a bill brought by the heir for deeds will not de 


in her poſſeſſion, on a confirmation of her jointure, ſhe ſhall not equity. 


_ her jointure confirmed, without delivering up the leaſe. 1 
er. 480. | | | | 


if A. ſues B. who purchaſed in truſt for him, and paid the 
money for making the conveyance ; on repayment, A. ought alſo 


Uf 


io pay all other monies due from him to B. 2 Ca, Ch. 87. 


wen 


IIf A. has a judgment againſt B. and alſo a mortgage on his 
, eſtate, without notice that C. has a judgment ſubſequent to 4g 
judgment, but prior to the mortgage; equity will not dire& a 
ſale of B.'s eſtate on a ſuit of C. and conſent of P. unleſs C. 
will pay off the ſubſequent mortgage as well as the prior judg - 
ment. Smithſon v. Thompſon, M. 1739. 1 Atkyns 520.] 

[This rule does not extend to all caſes, ſo as tn tack together 
things independent in their nature, but the coutt will lay hold of 
any circumſtance for it, as danger from abſconding or living 
abroad. So, if A. is decreed to account to B. who ought io 
convey an eſtate to A. who has often abſconded, A. ſhall ac- 
count before B. ſhall convey. Shi v. Foſter, H. 1747. 1 Veuy 
E8.] 5 5 | 

If an heir comes to redeem a mortgage made by bis father, he 
ought alſo to diſcharge the bond of his father, in which the heir 
is bound, or other mortgage, defect ye, made hy his anceſtor, be- 
fore a redemption ſhall be allowed him. Vide paſt, (4 A. 10.) 

[If tenant in tail pays off a mortgage without taking an aflign- 
ment of it, the remainder-man ſhall pay it to his repreſentative, 
or he ſhall not have an aſſignment from the mortgagee, Kirkham 


v. Smith, T. 1749. 1 Vezey 258.) | 

If a man ſues truſtees for the portion of his wife, he ought to 
wake a ſuitable ſettlement. Vide poſt, (3 Z. 5, 6.) 

If a man deviſes lands in tail to one ſon, and in fee to another; 


the ſon, who claims the land in fee under the will, ought to re- 


/ 


\ 


leaſe his intereſt to the land intailed, to the other; & e contra. 2 


Per. 582. | I 
But if a corporation, truſtees for a charity, make a leaſe and 
covenant, in conſideration of 100). to be expended by the leſſee 
for repairs, to renew, and the lefſee covenants to pay an additi- 
onal rent; the rent ſhall be paid, tho' the corporation is not 
compelled to renew. R. 2 Ver. 412. og wo: ve 


63 F. 4) So, if an obligor prays relief from the penalty of a bond given 
11 bis 14;. to maintain a baſtard, and for payment of 50l. to the woman; if 
ons are it appears that he was a ſuitor to the woman, and abuſed her, he 
wrongful. ſhall not have relief, tho? he brings the 50. into court. R. 2 

Ca. Ch. 15. . Sy 

So, if a man, by practice, obtains a bond of 1600/. upon the 
loan of ol. he ſhall not have relief out of the truſt eſtate of the 
obligor, for any part of the debt, tho” gol. was bond fide due. K. 
Ca. Ch. 202. nets 

If a woman, who elopes, and is divorced à men/2 bare, 
ſues for a ſettlement made by her huſband for alimony, ſhe ſhall 
not be aided, 1 Ver. 53. Semb. 

If there is a covenant that tin ſhall be delivered cuſtom-free to 
B. and the tin is afterwards ſeized for the cuſtoms ; B. ſhall not 


be relieved. Ca. Ch. 256. 


n equity will not give relief againſt a contract by 4. tho' his 


Tho! a 8 ; fide: - * 
man's ex. expectation is fruſttated, where no default was Tr e other ſide: 
hectat ion N as 

is fruſ- 


trated. 


1747 


renewa 


/ 
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as, if a bond be to give col. to B. if he ſorrenders his office, 


which is with an intent that the obligor ſhould obtain it; if he 


does not obtain it, if B. ſurrendered, he ſhall not be relieved, R. 


1 Ver. 98, 9. ö 


* 


If A. agrees with B. for a number of tickets at a ſtated price, 


and all profit to be A. s, but he loſes by them; the court will not 


relieve, even if it was a hard bargain, unleſs there is fraud, or 


undue means. Willis v. Jernegan, H. 1741. 2 Athyns 251.] 


413 © 


800 equity does not take away a reaſonable benefit, which ac- (3 F. 6.) 


crues to another by ſtrict rules of law; as, if a marriage ſettle- 


ment is made to A. for life, and afterwards to his firſt, ſecond 


Nor when 
a reaſona- 
ble benefit 


and other ſons in tail male, and if no ſon living at the death of has accru- 
A. to the uſe of his daughters, till ſuch portions paid; A. dies ed to ano- | 
having daughters, but no ſon living, his wife privement enſeint with ae by 


a ſon, afterwards born ; equity will not take away the portions 
velted by accident in the daughters, tho' contrary to the intent 
of the parties, if it is a reaſonable proviſion, Semb. 2 Ver. 579. 

[If 4. mother of B. wife of C. is ſeiſed in tail ex proviſione 
wiri of lands, reverſion in fee to her huſband, and B. and C. 


create a mortgage-term on theſe lands, and A. joins in levying 


fine to the uſe of the mortgagee, remainder to ſuch uſes as C. 
ſhall appoint, or in default to him and his heirs ; and before this 
C. has fold an eſtate to D. and covenanted for quiet enjoyment, 
and afterwards makes an appointment to truſtees of B.'s eſtate ; 
D. is evicted, C. dies, A. dies; if it does not appear that the 
breach of C.'s covenant by the eviction of D. happened before 


te appointment made by C. the court will not grant relief. 


White v. Sanſom, H. 1746. 3 Athyns 410. | 
[The court will not relieve againſt a maſter's right to his ap- 
prentice's earnings, who quits his ſervice before his time, (tho' 


he goes to ſea and takes a great prize, but in that caſe recom- _ 
mends them to compound, and favourably for the apprentice.) 


Meriton v. Hornſby, M. 1747. 1 Vezey 48. Hill v. Allen, H. 
1747. 1 Yezey 83.] eh | 


So equity will never give relief againſt a proviſion by act of (3F. 7,) 
parliament : as, if a leaſe by a biſhop, Qc. is void; tho? the leſ. Nor againſt 


ſee has equity againſt the biſhop, he ſhall not be relieved again 
his ſucceſſor ; for the ſtat. which makes the leaſe void, does not 
fare any equitable right. Ca. Ch. 227. 

So, when the effect of the relief would be ultimately to de- 
fcat the ſtatute, tho' not contrary to the words of it; as, in the 
caſe of a leaſe from a corporation, the court will not enforce a 
renewal on particular terms, for that would be equivalent to an 


35 which is againſt the ſtatutes of mor/main. 1 Brown 
b | | 


IF a truſtee, in breach of truſt, preſents a man to a living ; 


ater fix months plenarty this court will not give relief, for it is 
| | againſt 


— 


0 a ſtatute. 


j 
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476 | | 
_ flat. Weftminfler 2d. Boteler v. Allington, H. 1746. 3 th 
. 3 : Peg 
5, 5 court erected by act of parliament determines a thin of 
within their juriſdiction, there ſhall be no relief in equity. 

Ch. R. 320. i the 
[But if new act of parliament is made to alter the law, and 14, 
the judges are formal in adhering to rules of law, and will not 
_conftrue according to the words and intentions of the act, (tho pre 
it is their buſineſs to mould their practice ſo as to render it con- * 
formable to the legiſlature,) there equity will take it up, and give the 
remedy. Baſſet v. Baſſet, M. 1744. 3 Athyns 203] 
| 95 don 
(3 F. 8.) Nor contrary to an expreſs maxim of the common law, unleſs pro 
Or a max- in caſe of fraud, c. as if an obligee releaſes to one obligor only, G. 
im at law. he ſhall not have aid againſt the other, tho he did not intend to [ 
releaſe the other. R. 1 Rol. 374. J. 21. FOR deb 
*So, where articles of agreement for the leaſe of a houſe had bert 
been entered into between defendant the landlord, and plaicuff 29. 
who appeared to act. as a ſingle woman, but afterwards it appear- = 
ed to be doubtful whether her huſband was alive at the time of relie 
entering into the agreement, the court ſeemed to think raey could after 
not decree a ſpecific performance againſt the Jandlord, if he in- relief 
ſiſted on the ſtrict rule of law by which the agreement was void, comb, 
but recommended his granting the leaſe on her finding a proper [I 
ſecurity for the rent, which was conſented to. Newton v. Luxton, ence 
Eafjt. 1790. in the Exchequer.“ . i at las 
If a deed or will is not duly executed, equity will not relieve, for d 
2 Ver. 475. . | „ 5 | H. r 
[If one executor receives and releaſes the whole debt, the (If 
other ſhall not be relieved. Mo. 620. | A. ſur 
Or one jointenant; tho? there was a bill againſt the debtor, or a mort 
an agreement to divide the debts. 1 tion ou 
So there ſhall be no relief againſt a deſcent according to the . Har 
rules of law, though the eſtate is in truſt. 2 F. V. 668, 9. If a 
(If a man has loſt his right by a legal bar, he can have no re vbere 
medy. Brereton v. Gamul, H. 1741. 2 Athyns 240.] in equi 

But upon circumſtances, chancery will direct contrary to a rule 119. 
in law. As, upon a bill, it will change the venue to another coun- 80 e. 
ty, by reaſon of the great power of the defendant in the prope! torne) 
county. 1 Ver. 439. | 3 (If a 
| ; | | . will gra 
(3 F. 9.) So if the plaintiff has equal relief and benefit by the law ; 45 = \ 
Not where upon a bill by the executors of the huſband, to be relieved agaioſt 35 
me ee a contract of the wife, becauſe ſhe had eloped, and: had a ſeparate 8 0 e 
aber, maintenance, and that it was known to the defendant; for this 13 | 7 * 


by law. 


a good defence to an action at law. 1 Ver. 71. 


80 a bill will not lie againſt ſeveral for a mere legal demand, ; f 
though ſome of the parties be dead or bankrupts. 1 Brown 


| 27,* | | ; „Not 


| have by an action at law. 
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Nor againſt ſeveral tenants of a manor for quit-rents, for 
there is a clear legal remedy by diſtreſs and replevin. Id. 200. 


*Unleſs where the premiſſes are uncertain, and the remedy 


thereby embarraſſed. Id. Ibid.“ 8 


80 a bill will not lie by the pariſhioners of one pariſh, againſt 


thoſe of another, to aſcertain the boundaries of the two pariſhes. 


Id. 40.* 

So if a bill be againſt an executor for debt, tho? the debt is 
proved in equity, the plaintiff ſhall not be relieved till a recovery 
in an action at law; and then he ſhall have an account whether 
there are aſſets. R. 2 Ver. 192. ONE 


« 


[But if a bill be brought to diſcover aſſets and payment of a 


bond, and there is no diſpute as to the bond or aſſets, equity will 

provide for the payment of the debt. Heath v. Percival, M. 7 

G. Str. 403. Biſhop v. Church, M. 1150. 2 Vezey 100.] 
[Where the exccutor or adminiſtrator confeſſes a liquidated 


debt, there diſcovery draws. on relief, otherwiſe not. P. Gil. 
bert chief baron. Alpot v. Thompſon, in Se. 2. 1726. Bunb, | 


29. | 
"ti on coming in of anſwer to a bill for diſcovery of aſſets and 
relief, plaintiff makes his election to proceed at law, yet he may 
afterwards, on agreeing to drop that part of the bill which prays 
relief, have the order of election diſcharged. Fitzgeraid v. Su- 
comb, M. 1740. 2 Athyns 85.] | 


[If the repreſentative of an inteſtate is ſeeking to give prefer- 


ence by confeſſing judgments, the court will Jet plaintiff proceed 


at law to get judgment with ſtay of execution, and in this court 


for diſcovery of aſſets, at the ſame time. Barker v. Dumareſque, 
H. 1740. 2 Athyns 119.] | 3 hs 
If there is a judgment obtained for a partnerſhip debt againſt 
J. ſurviving partner, and one of the executors of B. and A. gives 
a mortgage on the ſeparate eſtate of B. equity will order ſatisfac- 
tion out of the mortgage, without ſending them to law. Facomb 
7. Harwood, P. 1751. 2 Vezey 265] — | 
If an executor pleads to three actions, no afſets ultra 100l. 
where he hath only 100. aſſets in toto; he ſhall not be relieved 


in equity; for it was his own fault to plead negligently. 1 Ver. 


lg DE | | 
So equity does not aid, if the defendant by the miſtake of his 
atorney pleads an improper plea. K. 2 Ver. 325. 
(If a bill is brought to ail 
vill grant relief if the defendant joins iſſue, not if he demurs. 
Depuis v. D. of King/lon, T. 1718. Thomas v. Williams, in Sc. 
M. 1718, Bunb. 29. | | 
So equity does not give the ſame relief, which the plaintiff may 
(If a bill is brought for treaſure-trove, pl 
elif; for he might have brought action of 7rover, and bill 
„ diſmiſſed 


cover aſſets and for relief, the court 


Sniff ſhall have od f 
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to diſtrain on lands, or to pay 
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diſmiſſed with coſts. Sloane v. Heathfield, in Sc. M. 1917, But, 
18.] . | | 
[A bill for ſeveral tolls, where the decree would bind only the 


defendants, diſmiſſed. Diſney v. Robertſon, in Sc. P 1119, 
Harding v. Ainge, T. 1119. Bond and the city of | Exeter, Buy, 


[But if a fee-farm rent is reſerved, it gives the court of exche. 
quer juriſdiction. Per Montague B. cet. diſſent. Attorney-generdl 
v. Eyre, in Sc. M. 1720. Bunb. 68] 

[Bill for a toll due to a town does not lie, though a fee · fam 


rent is payable by the town. Nottingham v. Wood, M. 1733. 


Bunb. 330.] | \ 

[Bill for beaconage diſmiſſed. Mayor of Boſton v. Fackſon, H, 
1721. - Bunb. 101] - | | | | 

{So for ſuit of court. Thornhagh v. Hartſhorn.] pv 

[So for fee-farm rent, or law-day filver. Eynſent v. Skillage, 
„/ 

A bill to have the enjoyment of a watercourſe, and damages 
for ſtopping it, does not lie. Reignolds v. Hind, P. 1729. Bunh, 
264.] : | | | 
[IF A. gives voluntary deed to pay B. Gol. per ann. with power 

F. 100cl. with intereſt, and B. 


briogs bill, ſetting forth, that the lands are incumbered, and to 


be paid one or the other, and A. brings croſs-bill, and at the. 


hearing B. does not prove that the lands were ſo incumbered that 
ſhe knew not where to diſtrain, the court will retain the bill till 
B. has tried her remedy at law. Thurkettle v. Howorth, M. 1727, 
Bunb. 241.] | So 

[Tf a bill is brought for wharfage, &c. and defendant adnuts 
plaintiffs right, but ſets up an exemption for a particular plac, 
the court will not diſmiſs the bill, but will give leave to bring an 
action at law. Town of Poole v. Bennet, T. 1729. Bunb. 270. 

{Bill for diſcovery and relief againſt defendants, who broke 
into inteſtate's room, and took away money, bonds, Ec. does not 
lie, if defendant deny the equity. Ker/lake v. Pannel, T. 1730. 
Bunb. 287.] 17 | | 

[A ſingle copyholder is not relievable in equity againſt an ex- 
ceſlive fine; but ſeveral copyholders are againſt a general fine. 
Cowper v. Clark, M. 1732. 3 P. . 155.] - 
© [Diſputes between maſters and apprentices are no foundation 
for coming into equity. Argles v. Heaſeman, M. 1739. 1 Alkys 

„ - ; 

8 [This court cannot ſet aſide a will for fraud, but only direc 
an iſſue deviſumit vel non; for a will of perſonal eſtate may be 
ſet aſide in the eccleſiaſtical court for fraud, and of real eitate it 
hw. Powis v. Andrews, II. 1723. Bennet v. Vade, T. 114 
2 Atkyns 324.) _ 

A perſon claiming lands under marriage articles and ſertle- 
ment, which he has in his cuſtody, and where no terms are anc 


ing out, muſt cſiabliſh his title at law before he can come inte 
| al 


i 
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gourt for deeds and writings. Warrick v. Warrick, I. 19745: 3 


Athyns 291.] re ; ae 5 | | 
[If plaintiff comes properly into this court, (as for diſcovery of 
deeds, and to have 'them produced, or for an account of rents 
and profits,) it will determine a matter of law. Ld. Townſbend v. 

Windham Aſh, P. 1745. 3 Athyns 336.] 0 | 

[A bill for an account and ſhare of prize- money does not lie 
againſt the repreſentative of an admiral ; the remedy is at law 
againſt the agents for captures. Ogle v. Repreſentatives of Had- 
dack, M. 1748. 1 Yezey 161,] : | 

[If A. loſes B. a banker's note, payable to him or bearer, and 


B. offers to pay the money, on the uſual ſecurity to indemnify; ; 


A. dies without doing it, and his repreſentative, ſeven years after, 
brings bill for payment, but there is no affidavit of the loſs, nor 
offer of indemnity ; this court will not relieve, but leave him to 
action at law. 'Whalmſley v. Child, M. 1749. 1 Vezey 341.] 

[If there is a lift of bank-notes in a teſtator's writing, ſome 
marked paid, others unpaid, and theſe have not appeared in ma- 
ny years, and are ſuppoſed to be loſt, and the executor ſwears he 
believes teſtator had loſt them, and offers to give ſecurity, yet 
the court will not order payment; for the teftator's hand is no 
evidence here more than at law, therefore the ſame remedy at | 
law. Glynn v. Bank of England, M. 1750. 2 Vezey 38.) 

[A creditor by elegit executed may have relief againſt a frau- 
dulent conveyance, tho? he might have relief at law. Bennet v. 
Muſgrave, M. 1750. 2 Vezey 51.] | 

[If the precedent conveyance is only voluntary, without other 
fraud, ſubſequent purchaſer for valuable conſideration ſhall be 
left to his remedy at law. 16:d.] 

(If A. treats with F. for the loan of money, A. dies abroad, 


which B. not knowing pays it to C. his agent, who remits it in 


bullion, A. 's executors receive it, and remit it back to England 
to the executors of A.'s father; B. cannot have relief againſt 
them, but muſt try it at law againſt C. or the executors of A. 
abroad. Eyre v. Eyre, M. 1750. 2 Vezey 86.] N 
Nor will it give relief in execution of a ſentence of an eceleſi- 
aſtical judge; as for the quieting of the poſſeſſion of a pew in 
the church, after a decree for it by the ordinary. 2 Ver. 226. 
[If poliation or ſuppreſſion of a will is clear, the court will 
give relief without making the plaintiff cite the defendant in the 
ſpiritual court, or directing an iſſue at law. Tucker v. Phipps, T. 
1746. 3 Athyns 359. | 5 
Nor againſt churchwardens, to enforce the ſigning of a rate to 
reimburſe what the party had expended by order of veſtry, after 
they are out of their office. 2 Ver. 262. | ET 
| [The court will not receive a ſuit relating to church rates, for 
the eccleſiaſtical courts have juriſdiction; unleſs preſcription is 


alledged. Anon. T. 1752. 2 Vexey 451.) 


But 


"CHANCERY. 
But where a man has privilege in the court, he may ſue there 


for a matter for which he has an action at law : As a ſolicitor may 
have a bill for fees in a ſuit in chancery. 1 Ver. 203. 


[Yet to ſuch a bill a plea, good at law ſhall be allowed; az, 
that he did not deliver a bill figned purſuant to the .f. 3 Fac. 6, 


— 


* 


1 Ver. 312.] 


(3 G.) Executor. | 
(3G. 1.) Stands in the place of the Teftator. 


mis executor, tho? e is not named; as if a legacy is given 
to 4. and if he dies under age, to B. and C. or the ſurvivor; g. 
and C. die, and then A. dies under age; the legacy ſhall be de- 
creed to the executor of the ſurvivor. R. 2 Vent. 347. 

If a bond is upon condition to pay money to A. upon ſuch a 


(DHANCERY will decree an intereſt veſted in the teſtator to 


day, and he dies before the day; it ſhall be paid to his executor | 


or adminiſtrator. 3 Leo. 212. ; 


If an executor makes a leaſe, rendring rent, his adminiſtra- 
tor ſhall have the rent, and not the adminiſtrator de bonis, Gc. 


1 Ver. 94. ; 


If a bond is given to pay a ſum of money, for owelty of parti-. 


tion, to the other parcener ; the executor or adminiſtrator of the 
obligee ſhall have it, and not the heir, 1 Ver. 133. . 
If money is paid to the remembrancer in the exchequer, who 
embezzles it, a bill lies for relief, by his ſucceſſor againſt his ex- 

ecutor. Ca. Ch. 300, | 
- If goods are deviſed to be ſold for the purchaſe of lands for 4. 


who dies without iſſue before the purchaſe made; the executor of to infan 
A. ſhall. ha ve them. 1 Ch. R. 204. Ra ſecurity 
If a term is veſted in truſtees for payment of a 1000/. to 4. And 
his eldeſt ſon, and every other child not married or provided for; (If a 
A. was then married and had gol. per ann. for the life of his fant, an 
father, but no other proviſion, and died before his father ; the 4. dies; 
executor of A. ſhall have the 1000/. 1 Ch. R. 258. Court wil 
hut if upon an aſſignment of a ſtatute ta the conuſor by the it to B. j 
adminiſtrator de Bonis non of the conuſee, the conuſor covenants 7.1734. 
to pay the money to him, his executors or adminiſtrators, and (If on 
the adminiſtrator dies; the money ſhall be decreed to the exect- duty to þ 
tor of the adminiſtrator, and not to a new adminiſtrator de ben : Cutor to | 
non, Ec. no debts of the firſt inteſtate appearing to be due. 2 Wer it, t. 
—_—_——_ : beither d 
So if a man is bound to pay money to ſuch perſon as 4. by will 1.334. 
ſhall nominate, who does not nominate, but makes B. his execu- [The c 
tor; B. ſhall not have the money; for it ought to be an aſſignee ara by 
| : or. J 


in fact that ſhall take. R. Hob. 9. | 
. 60.2) 


1 . 


CHANCERY. 


(3 G. 2.) What Things he is compellable to doin Equity. 


An executor is compellable in chancery t6 pay Kd 4 5 


pſt (3 V. 3.) . . 575. 5 
And if an executor promiſed his teſtator to pay certain lega- 
cies, and for that reaſon they were not inſerted in the will, he 
ſhall be compelled to pay them out of aſſets. Aubler. * 
If A. puts his will in his nephew B. 's hands, his executor and 
reſiduary legatee, with intention to reconſider it, which he does 
before a witneſs ; his nephew C. reminds him of 1001. he in- 
tends to leave him, A. allows it, deſires B. to pay it, who pro- 
miſes it, and offers his bond or note for it, and again after As 
death, promiſes to pay it; B. ſhall be decreed to pay it, not per- 


deducted, being deemed ſatisſied by implication. Reech v. Ken- 
wgal, M. 1748. 1 Verey 123, 1 Will. 227.] ak 

[If an executor pays all legacies but one, and never exhibits 
an inventory, his repreſentative, admitting aſſets of him, ſhall pay 
that legacy. Orr v. Kaines, H. 1750. 2 Vezey 193.] 

If he is guilty of a devaftawit, his executor or adminiſtrator 
ſhall be liable (if he has aſſets) to the debts of the firſt teſtator, 
to the quantum of the goods waſted. Ca. Ch. 257. 


be compelled to allow all payments, to which he himſelf would 
have been liable. R. Ca. Ch. 33. 2 

A fartiori ſuch payments ſhall be allowed to an executor, de /on 
wrt. Ca. Ch, 33. | | 

If money is to remain in the hands of an executor, till payment 
toinfants, when of full age; chancery will compel him to give 
ſecurity for it. | | | | 
And to pay intereſt, 2 Ca. Ch. 152. Vide pot, (3 8. 4, 5.) 
[If a term for years and perſonal eſtate is deviſed to A. an in- 
fant, and if he dies, and his mother has no children, to B. and 
4. dies; tho? the mother is living, and may have a child, yet the 


i to B. in caſe the contingency happens, Studholme v. Hodg ſon, 
T. 1734. 3 P. W. zoo.) | h | 

If one charges the reſidue of his perſonal eſtate with an an- 
buity to his wife, payable quarterly, the court will order the exe- 
cutot to bring ſecurities before the maſter, to be ſet apart to an- 
luer it, though uſually when the will does not require ſecurity, 
either does the court. Slanning v. Styles, M. 1734. 3 P. 


(The court will not take the aſſets out of the hands of an ex- 
ecytor by appointing a receiver, becauſe the executor is poor, if 
Yor, IT. OD 3 | X no 


orally, but out of aſſets, and a debt due from A. to C. ſhall be 


If any one adminiſters without authority, the executor ſhall 


court will direct an account and diſcovery of the eſtate, to ſecure 
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go jt will inforce payment to the reſiduary legatee. R. Ca. 
8. nts | or, 

80 be will inforce payment of debts on ſimple contract, if the 
executor has aſſets, tho? the executor is not liable by common law. 
R. Mo. 556. We | | | BY I, . 

{If Z. gives bond to B. for payment of money at her death in 


n nature of a legatary diſpoſition, and dies, and H. obtains judg- 
t ment againſt A.'s execytor C. who pleaded non gf fadlum ; C. 
e ſhall pay principal and intereſt, whether he had aſſets or not, as 
i if he had confeſſed judgment, or let it go by default. Ramſden 
0 r. Jackſon, H. 1737. 1 Mihyns 292. 1 ö 
p- [A voluntary bond ſhall be poſtponed in equity to ſimple con- 
's trad debts. 150 | 1 | 5 ES 
f- [If a bond is claimed in conſideration of money lent, and the 
obligee fails in proving the conſide ration, he ſliall not afterwards 
th ſet it up as a voluntary bond. [t:d.] $9 | 
he [An executor is not compellable in equity nor law to take ad- 


vantage of the ſtatute of limitations againſt an otherwiſe juſt de- 
mand. Norton v. Frecker, H. 1737. 1 Atkyns 524.) | 

[If there has been no demand for the arrears of an annuity left 
by will for twenty-two years after the annuitant's death, the court 
will not compel the execntor to pay them; the ſtatute of limita- 
tions holds as to an annuity, tho' not as to a legacy, Smallman 
. Hamilton, M. 1740. 2 Atkyns 71.] | 6 

[If a creditor brings bill, obraips a final decree, maſter's report 
confirmed, and then another creditor does the ſame, the executor 


t is ought to have paid firſt him who uſed the firſt diligence, as at law 
the the creditor who obtains the firſt judgment ſhall be preferred; 
Ca. but as to legacies it is otherwiſe, for they ſhall be paid par; Palit; 
for there is no priority in them. Alley v. Pocock, M. 1744. 
Ca, { Gee 208] © | | | 
[Payment of intereſt on a legacy, from time to time, ſhall be 
ſonal endence of aſſets; thus if a man leaves 50o/. the intereſt to be 
tereſt pad to five perſons for twenty-one years, if they ſo long live, and 
eleaſe then to a charity, and the executors pay the intereſt, and the huſ- 
7, M. bad of one of them pays her proportion of it after her death, 
; nd they exhihit no inventory, the huſhand and the other exe- 
er, in cutor ſhall pay the 500/. Corporation of Clergymen's Sons v. 
veanſon, H. 1747. 1 Vezey 75. : 
g exe- So if an executor joins in the probate of a will, and afterwards 
he has tie other executor only acts ; he ſhall be aided in equity againſt 
e for 3 i ſentence in the eccleſiaſtical court,. which charges both for the 
erſonal payment of a legacy. Semb. Ca. Ch. 200. CEOs 3 
1 (But a joint executor and reſiduary legatee ſhall make good a 
debt it legacy out of his moiety of the ſurplus, tho? he had left the mo- 
or, for in the hands of the other executor and reſiduary legatce from 


om the legatee had received intereſt before his bankruptcy, and 
50 WW wid.nd out of his eftate afterwards. Spend/oave v. Aldrich, M. 
1.2. Id. Raym. 1320. ] | 5 | 
An executor who is a bond-creditor is not obliged to diſcharge 
bond piecemeal as aſſets come in, and he may diſcharge all 
„ 11 2 | g other 


— 


44 


(30. 3. 1 s 
When a le- if the aſſets fail. 
gatee ſnall 


— if the aſſets fail, the legacies ſhall be paid in proportion. 2 Yet 


| thereon; and afterwards ejectment is brought againft him for the 


eſtate, and that it be paid into the bank, for the benefit of thoſ 


to another Mulatio 5ool. with a clauſe obliging himſelf, his 


of A. according to the value at the time of eviction, and E 


CHANCERY. 
other demands on teſtator before his own ; therefore he ſhall be 
allowed intereſt, till it appears he had ſufficient in his hands to 
diſcharge his bond entirely, aver and above all other demands, 
 R8binſon v. Cumr*ng, T. 1742. 2 Atkyns 409. J | 

IIf executors have obtamed probate of will, by confent of the 
next of kin by impoſing on him, and the will is found forged by 
verdict, this court will order the executors to ſtand as truſtees 

for him. Barneſley v. Powetl, T. 1749. 1 Vezey 284] 
[But if there appears a prior will, the court will order the 
executor to conſent to a revocation of the probate, that then the 
other may be propeunded, and if that is not done, they ſhall 

conſent to adminiſtration being granted to next of kin. J 
And in the mean time, will order an account of the perſonal 


intitled. Ibid. ER | 
[IF A. ſettles a plantation in: America to truſtees, to the uſe of 


two Mulaitos, bis natural children, their heirs, &c. they pain 
heirs, executors, &c. to warrant faid plantation, and the flock 


plantation, which he defends, but is evicted, and then bring 
ejectment in his own name, but compromiſes, and conveys for 
10091. which he receives, and continues to manage the whole as 
his own ; and after his death bill is brought againſt his-executor 
for ſytisfaction out of affets, not following the ſubject itſelf 
Plaintiff ſhall have fatisfaction for the value of the plantation 
it ſtodd at the time of ſale, and the ſtock as it ſtood at the death 


intereſt on it from his death. Williamſon v. Codrington, 7. 1759. 
1 Pexey 511.] | | 


(3 G. 3.). How he ſhall pay Legacies. ralue to 
| Hand of: 
the aſſets 
204. Ch 
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(If reſt 
to be bur 
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An executor need not pay a legatee, without ſecurity to refund, 
Ca. Ch. 257, 137- | 
And he ſhall refund to creditors and alſo to other legatees ; fi 


358, 360. 1 Ver. 94. 1 Ch. R. 134. 2 Ver. 205. 20 
„ | | | 

And if the-ſpiritua court decrees payment, without ſecurity 
for refunding, a probibition ſhall go. 2 Vent. 358. C. Ch. 250 
L Ver. 93. | 

So if by a decrce of chancery, a legatee is paid, and after 
wards debts are diſcovered, he ſhall be compelled 10 refund 
2 Vent. 358. R. Ca. Ch. 136. 2 Ver. 205. Vide? 6 
„ 17. | RE | 

So if the executor of an executor, who has made a devef® 


pays a legacy of his teſtator, and then, upon an account, the . 
. | EXecuts 


be a luficie 


CHANCERY. 


be executor appears to have waſted the goods of the firſt teſtator 


to the legatee ſhall be compelled to refund to a creditor of the firſt 
Gs. teſtator, upon à bill againſt the executor of the executor (who 
was inſolvent) and the legatee. R. 2 Vent. 360. 1 Ver. 162. 


the \ Otherwiſe, if the bill was brought by the, creditor and the ex- 
by ecutor of the executor againſt the legatee; for the executor ſhall 
ees not reverſe his own aſſent. R. 2 Vent. 360. N 
But if an executor aſſents to a legacy, witheut requiring ſecu- 
the rity to refund, if debts are afterwards diſcovered, and the aſſets 


453, 460. 2 Vent. 358, 360. R. cont. Ca. Ch. 257, 136. 


| ſpecialty 3 the creditor ſhall not be compelled to refund. 2 Vent. 
360. OTE | 


the deviſee ſells it Song fide; the creditors cannot compel the 


ying rendee to refund. R. Ca. Ch. 257. | 3 

, bus 80, if an executor pays a legacy, and afterwards aſſets fall 
ay: ſhort for the other legatees; the firſt legatee ſhall not be com 
x the 


pelled to refund. Semb. Ca. Ch. 136. 2 Ver. 205. | 
N If an executor pays a legacy voluntarily, he is preſumed to 
$ for 


ble a 


770 compel the one paid to refund. Orr v. Kain-s, H. 1750. 2 
wy Jezcy 193. . 
r [Reſiduary legatee paid by executor without fraud, ſhall not 


be obliged to refund to legatees who were to be paid at a future 
ume. Moore v. Moore, T. 1755. 2 Vezey 596.] | 

A ſpecific legacy, or ſum, actually paid, ſhall bet refunded as 
vell as another. Ca. Ch. 257, : = | 

So, if a deviſe is that the executor do aſſign land of 1ool/. 
ralue to A. and gives legacies out of lands ſold to others; and 
and of above 1007. value is aſſigned to 4. by reaſon of which 
the _ fall ſhort for the other legatees; A. muſt refund. R. 
2 Ca. Ch. . x | : | | 

When legatees abate. Vide poft, (3 V. 18, 19.) 


2. 
175% 


to be buried at a diſtance, the court will not adhere to the law 
: tile of allowing but 10/7. for funeral charges. Stag v. Punter, 
ſecuuſg T. 1744. 3 Athyns 11. 9.] | | 


. 250 


d aftet 
refund 


| him, and not a bare authority only. Mead v. E. Orrery, T. 
e2 « | 


745. 3 Athyns 235. 


evaſtot 
, the fu 


mr. Adams v. Pierce, T. 1724. 3 P. N. II.] 
execli | | 


lf the executor demiſes a term in truſt for a legatee, this ſhall 


be a ſufficient aſſent, K. 2 Vent. 358. 1 Fer. 94, 453. If 


fil, he ſhall not compel the legatee to refund. R. 1 Ver. 94, 
So, if he pays a debt due by ſimple contract, before a debt by 


So, if an executor aſſents to a deviſe of a term for years, and 


have ſufficient to pay all, and ſhall not oblige the legatee to re- 
fund ; but if executor proves inſolvent, the other legatees may 


If teſtator leaves large ſums in legacies, and directs his corpſe 


. 


Neither reſiduary nor ſpecific legatees have any intereſt with- (3 G. 4.) 


but the aſſent of the executor, till then he has the intereſt in What is an 
alſent to a 

legacy. 

5 | bo Vide admi- 

If a term is deviſed to 4. for life, remainder to B. and the Hu, 


extemor aſſents to the deviſe to A. it is an aſſent to the deviſe (C. 5, Oc.) 


486 


(3G. 5.) 
When he 
ſhall take as 
a legatee. 


636. 6.) 


CHANCERY, 


If : an executor refuſes to aſſent, he ſhall be e compelled * 


in equity. 1 Ver. 94. 

If an executor is reſiduary eqns, and dies before eleqios 
made to take as legatee, yet the reſidue ſhall be diſtributed as his 
own eſtate ; for the court will make the election for him. J. 

a. Ch. 310. 

8 if a man deviſes his Ke IE eſtate to his wie, and makes 
her executrix, ſhe ſhall take as executrix. R. 2 ler. 302, xc, 

If the teſtator appoint his executor alſo truſtee, that {hall not 
bar his taking an undiſpoſed reſidue. 2 Brown 31.“ 


But where the teſtatrix by will made truſtees, and pave then 


legacies, and by codicil, appointed them executors, and ordered 
them to be paid for journies and expences, this was held to ſhey 
an intention to make them executors in tral only. 2 Brown 
634.* 

*So, having an annuity for collecting rents, turns the executor 


into a truſtee. Id. 156.“ 
But where there are fear) executors, ſome of them having 


legacies does not turn them into truſtees. Id. 220.* 


| Vide poſt, (3 G. 7. ) 


The moſt ſafe way "Hap pay ment of legacies, by an executor, 


What pay- is to take the direction of the court of chancery. 
ment wil 
be ſafe. 
By directi- 
on of the 
court. 


make good any deficiency that may happen; as where a leg. 


If an executor pays a legacy without the direction of the court, 
and afterwards aſſets are evicted ; he ſhall not be relieved again 
the legatee, nor compel him to x69 UP 7 K. 2 Ca. Ch. 9. Vid 
ante, (3 G. 1.) 

So, if aſſets afterwards fail to anſwer al the other legacies 
fully, he ſhall anſwer out of his own money, fo much as the 
firſt legatee is paid beyond his proportion. R 2 Ca. Ch. 132. 
Tho“ that legatee was to be paid in the firſt place. Set, 
2 Ca. Ch, 132. 

So an executor may exhibit a bill NCT all the creditors, u 
ſettle their debts, and which of them are to be preferred. I. 
upon Demurrer, 2 Ver. 37. 

But payment to the father of an infant, where the legacy i 
not of value to ſupport the charge of a decree, ſhall be good 
tho? the father afterwards fails. Ca. Ch, 245. 

A fortiori, if he takes ſecurity from the father to pay the ir 
fant. Jbid. 

Otherwiſe, if he takes ſecurity for his indemnity for lis 
he pays at his peril. Lid. 

[Tf an executor pays a conſiderable legacy (as 150/,) into th 
hands of an infant, he ſhall not be allowed it; if it is a weh 
ſmall one, he may. Philips v. Paget, M. 1740. 2 Ain 

*So, if an executor do not well appropriate a legacy, be fb 


was left to 4. on marrying with conſent, and till marriage, 


tereſt to be _ at 3l. per cent, the executrix lays | it out g th 
uncs 
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CHANCERY. 


funds, and conveys to truſtees in truſt to pay the legacy, with 


gl. per cent. intereſt, and to pay the ſurplus intereſt to her; this 


the ſurplus, intereſt, and the ſtock having ſunk in value, the 
eltate of the executrix ſhall make goad the deficiency. 2 Brown 
2 31.* A 5 


is not a good appropriation, for the executrix had no right to 


So payment of a legacy, where each legates ought to be paid 


out of a proper fund, is good; tho' the fund of others afterwards 
fails; for each ſhall ſuſtain the-loſs, which happens to his parti- 
cular fund. 2 C. Ch. 334; : © - „ | 


If a man makes his executor, and ſays nothing as to the reſidue 
of his perſonal eſtate z it goes to his executor. 4 
R. Eq. Ca. 28.“ Admitted 1 P. M. 554. | 

So, if a man gives a legacy to his executor, without mention 
that another ſhall have the reſidue; his executor ſhall have it. R. 
2 Ver. 677, 8. K. 2 Ver. 737. —Cont. 2 Ver. 361, 425. R. 


Eg. Ca. 12.* Cont. Pr. Ch. 170. | 


[If teſtator makes his wife ſole heireſs and executrix of all his 


(3.8. 7.) 


R. 2 Ver. 104. When Be 


ll be a 


reſiduary 


legatee. : 
*2d Part of 
2 Mod. Ca. 
ad Part of 

2 Med. Cas 


real and perſonal eſtate, to-ſell and diſpoſe thereof at her pleaſure, 


and to pay his debts and legacies, and gives his heir at law 51. 
—_— has the reſidue to her own uſe, and there is no reſulting 
traſt to the heir. Rogers v. Rogers, T. 1733. P. V. 19%. 
C. T. Z. 208. 8 5 n 93 

If 4. gives legacies to her children, and then directs 10col, 
of her partnerſhip ſtock to be ſtrictly ſettled on her ſon, and 
gives the reſidue of partnerſhip ſtock to truſtees, for the ſeparate 
ule of B. a feme-covert, and makes her executrix, but makes no 


diſpoſition of the ſurplus, B. ſhall have it. New/ftead v. John ſton, 


7. 1740. 2 Athyns 45.) | | | 

[Tho' executors have legacies one 200). the other 100l. yet if 
it is proved that teſtator always declared that he would not leave 
any thing to next of kin, the executors ſhall have the reſidue 


Eraſbridge v. Woodroffe, M. 1740. 2 Athyns 68.) SN 
{A legacy to an executor for mourning for himſelf, wife, and 
children, does not exclude him from the reſidue, eſpecially if 


there are two. BPuffar v. Bradford, M. 1741. 2 Atkyns 220.] 
[If 4. by will gives B. and C. infants, particular ſpecific le- 


gacics by name, and makes them joint and ſole executors, they 


ſhall have the ſurplus, for the ſpecific legacies might be intended 


for an inequality of divition among them, and alſo to give each 


a diſtinct intereſt, not liable to ſurvivorlhip. Bl:nkhorn v. Feaſt, 
M. 1750. 2 Vezey 27. 1 Wilf. 285.] 


| 
| 
| 


If a man makes his wife and 4. executors, gives his wife 


ſpecific legacies, and makes her reſiduary legatee, and to 4.8 


wite gives a real eſtate in fee, and teſtator's wife dics in his life- 


time, the reſidue goes to A. ſurviving co-executor, Hilſon v. 
foat, H. 1750. 2 Vezey 166.) y 


(Wite executrix, tho” teſtator deviſes to her money and lapd, 
yet on parol proof of his great affection to her, and his inten- 
| „ Ti tion, 


498 


CHANCERY. 


* 


tion, may have the reſidue. Lale v. Lake, M. 25 G. 2. 7 
Hi 3t3.] 


Tho' he deviſes a legacy to his executor after all other legacies, 
pA . 


. 


Tho? the executor is his wife, or other relation. 2 Ver, 649, 


678. 


R. 2 Ca. Cb. 187. 8 


Partridge v. Pawletz H. 1736. 1 Athyns 467. 
But a legacy given to the executor. for his care or trouble, ex- 
cludes the executor, unleſs he be expreſsly named reſiduary lega- 


tee, from the reſidue of the perſonal eſtate, after debts and other 


legacies paid; for in ſuch caſe the reſidue ſhall be diſtributed 
according to the ft 22 & 23 ' or. 2. for the Diſtribution of Inteſ⸗ 
zates eftates. R. 1 Ver. 473. R. 2 Ver. 674. Adm. 2 Ver. 617, 


*:d Part of 2 Ver. 737. R. Eq. Ca: 10:* N. 1 P. M. 9, 550. Eg. Ca. 


© Ad. cu. 209. 


executor, and gives him 1001. for his care, and then ſays 


If teſtator gives his executor 51. for his trouble, the ſurplus 

ſhall be diſtributed.  Ru/Adell v. Carneſſe, T. 9 G. Str. 565. 
If teſtator gives executor a legacy for his trouble, and alſo an 

expreſs legacy to the next of kin, yet the ſurplus ſhall go accord- 


5 ing to ſtatute of diſtributions. Davers v. Dees, T. 1730, 
3 P. M. 40.) x 5 


[Where executors are made truſtees, they can take nothing 


for their own benefit, unleſs particularly given them; and having 
no ownerſhip, cannot alter the intereſt of the ce/tus que truſts. 


Reed v. Snell, T. 1743. 2 Athyns 642. | ; 


/ 


to be made the firſt quarter-day after teſtator's death, whether 
that will exclude him from the ſurplus * Dub. Scuthcot v. Mal- 


. Alkyns 226. ] 


[But if he gives him an annuity, and then all his houſhold 


goods and furniture (three pictures excepted) and all his plate, 


linen, watches, jewels, and clothes whatſoever, this excludes 
him from the relidue, Dub. Souilcot v. Watfon, T. 1745. 


-:Y Atkyns 226.] | h 


mr i . 7 38 
[Where a neceſſary implication, or violent preſumption ap- 
pears, that teſtator by naming executor meant only to give the 


office of execitor, and not the beneficial intereſt or property, he 


ſhall be conſidered as a truſtee, and a reſulting truſt for the 
next of kin to the teſtator. Þ:/hop Cloyne v. Young, M. 1750. 
2 Vezey 91.] . | 25 

So if A. makes E. and C. his executors, and as to his perſonal 
eſtate, Cc. gives B. a morigage on B. 's eſtate, to be divided 


among his children, and gives C. a bond due from B. and then 


gives the reſidue to „the next of Kio ſhall have it. hid. 
[if a man gives 1s. a-picc* to his biother and ſiſter, and gol. 


.- a-picce to his executors ; this deviſe of 15. ſhall not prevent their 


having the reſidue as next of kin. Audrew v. Clrk, H. 1750- 


2 Vegey 162.] | 


So, if a man deviſes the reſt of his goods and chattels to ” 
te 


IIf a huſband is left fole executor, he is intitled to the ſurplus, 


[If a man gives an annuity to his executor, the firſt payment 
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[lf 
his ſiſ 
the ot 
dren 0 


f 


6  . 


reſt of my perſonal eſtate to A. A. ſhall be the reſiduary 7 of 
the goods, as well as of the other perſonal eftate, R. 1 Fer. 30, 
So, if the executor ſubmits to account for the reſidue, having 
his legacy, tho? it was by ſurprize. 1 P. M. 298, 300. | 
*The general rule of law is that where there is no reſiduary 
legatee, nor any thing appearing on the face of the will to ſhew 
that the teſtator meant to exclude the executor from the reſidue 
the executor takes all, Bowker v, Hunter, 1 Brown Rep. Ch, 
28.9 ; 8 

a But a legacy given to him as executor, or by expreſs words 
ſor his care and trouble, or in any other way which ſhews the 
teſtator meant he ſhould have no more, excludes him from the 

\ ſurplus. Id. Ibid. x | | 
But if there be two executors and one of them has a legacy 
and the other not, this does not exclude either, for it ſhews that 
he who has the legacy, had it not as executor in ſatisfaction for 
| his trouble. Id. Ibid. x N | | 
| *So, alſo, on the ſame principle, where unequal legacies are 


given. to executors, by their own names, they ſhall nevertheleſs 
take the reſidue. Id. Mid. Vide ctiam, 2 Brown 31, 634, 
156, 220.* | | | 855 a | 
If a man deviſes 8col. to his executor upon truſt to pay ſeve- | 
1 ral annuities, the reſidue of his perſonal eſtate to A.; the ſur- 
5 plus of the cool after the annuities ſatisfied, ſhall go to A, 
5 1 Ver. 425, 6. | | by 
If * deviſes 20l. to his executor, and deſires him to take 
t- the trouble of his will, and gives all that he has in. legacies, but 
7 afterwards acquires a larger perſonal eſtate; the ſurplus ſhall be 
. in truſt for the legatees in proportion. K. 2 Ver. 149. 
If a man deviſes his plate to his wife for life, and afterwards 
d to his ſon, and makes his wife executrix, but ſays nothing of the 
bs - reſidue; it ſhall be diſtributed. R. 2 Ver. 650. K. 2 Fer. 674. | 
es R. cont. 2 Ver. 677. Vide infra. 5 | ” | 
F+ [If teſtator after ſeveral legacies deviſes the reſidue to his wife | 
for life, and ſhe deviſes to H. the reſidue of the huſband's per- ; 
p- ſonal eſtate ſhall be diſtributed, % v. Brexwett, T 722. ; 
he Bu:b, 112.] | In | | | 
he So an abſolute legacy, if it lapſes by the death of the legatee, | 
he ſhall not go to the reſiduary legatee, but ſhall be diſtributed. | 
0. 2er. 395. Or it goes to the executor, where the benefit of i 
the whole was given to him for his life. Temp. 5 G. 2. 12. I 
nal (If a man by a French will inſtitutes for his univerſal heireſſes | 
ed his ſiſter A. for one third, his ſiſter B. for one third, and as to '- 
zen the other third, the profits to A. for life, and then to the chil- . 
| dren of his brother C. and makes D. exccutor; A. dies in teſ- 
ol. tator's life, her third does not go to the executor, but ſhall be 
eir divided in thirds between B. and F. teſtator's ſiſters, and the ſon 
50. of C. Androvin v. Pailblanc, H. 1745. 3 Allyns 299.] 
5 If a man gives a legacy to A. and another to his executor, and 
bis dies before he deviſes over; the reſidue of the perſonal eſtate 
ſhall be diſtributed. R. Eq. Cu. 184. 
Feld . ; 


(if. 


o 
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u 44. deviſes her worldly ſubſtance to H. tobe paid at twenty, 


one or marriage, if ſhe marries with conſent, or if ſhe dies be. 
fore, then to——;, and makes C. executor, heartily requeſting 15 
him to be ſo kind as to take the execution, and B. dies under 
age and unmarried, the next of kin ſhall have it. Lord North v 
Purdon, T. 1152. 2 Vezey 495. | 5 
The refiduary legatee may demand an account againſt the ex. 
' ecutor, 2 Ca. Ch. 35. 2 | | | 
So, againlt every one to whom money of the teſtator is payable. 
2 Ca. Ch. 57. ' Vide ante, (2 A. 1.) | : 
And the executor ſhall account ſor all intereſt received by him, 
as well as the principal, to the reſiduary legatee. R. cont. 2 Ca. 
3 executor compounds a debt or mortgage, the advantage 
tends to the benefit of the reſiduary legatee, and not of himſelf 
R. 1 Sal. 155. | 
I a legacy is given to A. upon the contingency of his retury- 
ing from France, Ic. and he dies before; it will go to the reſi. 
duary legatee, the condition precedent, upon which it is given, 
not being performed. R. 2 Ver. 394. 
If a man deviſes the uſe of his plate to his wife for life and 
pakes her executrix ; ſhe ſhall have the reſidue. Cont. per Cows 
ger, but reverſed in the Houſe of Lords, 1 P. M. 115. 2 Ver. (48, 
675. 1 P. V. 552. Vide 1 | 
lf a man makes his will in French, of all his eſtate, and 
fays, my daughter M. is very ill; if ſhe dies, I leave my wife 
the revenue; if ſhe lives, her dower only; I give my daughter 
M. the reſidue; then, if the dies without enfant, gives pecu- 
niary legacies; and concludes, . to my brother ce que ſe trumera ;” 
and M. ſurvives teſtator, bur dies of that illneſs, (a cancer, 
without iſſue; enfans ſigniſies children, and not iſſue, therefore 
the wife has the v/ufruftuary intereſt for life, and ce que ſe iro 
vera is a ſufficient reſiduary bequeſt to the brother. Duhamel . 
Ardovin, H. 1750. 2 Vezey 162. ] | . 


| 6 G. 8.) What relief an executor ſhall have in Equity. 


vid: admi- An executor ſhall be relieved in equity. 
xiſtralor, To a bill brought by an adminiſtrator, it may be pleaded, 
lab. rated that the deceaſed made a will and the defendant his executor. 1 Ft. 
Deviſe, antc, peas, 8 
C3 A. I. Cc.) 3 hat the defendant is executor by a nuncupative will made beyond 
| the fea, and no aſſets here, tho the nuncupative will is not proved 
here, for there is no need of it, when made in a foreign count!) 
of an eſtate there. R. 1 Ver. 397. | 4, 
That the plaintiff is not adminiſtrator. 1 Ver. 473. | 
So, if A. being ſued as executor, pleads we unquet execiii”s 
and there is a verdi& againſt him, becauſe ſome, minute thing!“ 
2d. or other ſmall ſum was paid to him, and a ſmall 2 
| | 80 85 — 
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goods of the teſtator delivered to him ; he ſhall be relieved in 
equity. 


R. 2 Ver. 147, 8. | | 
So, if a verdict be againſt him upon plene admin;fravit, upon 
a confeſſion by him, that he had a mortgage for 3oo/l. when that 
mortgage was of no value, there being two prior mortgages. R. 
2 Ver. 147. | . 

So if an executor pay money purſuant to a decree, and after- 


wards is charged with that money as aſſets at law, he ſhall be 
aided in equity; for the decree was not pleadable at law, 3 Ch. 


„ | | 3 
[If an executor or adminiſtrator with his own money pays 


judgments beyond the perſonal aſſets, it ſhall be allowed him out 


of the real aſſets, before other creditors ; but if he pays bond- 
debts, beyond perſonal aſſets, he muſt come in pro rata with 
other bond creditors for ſatisfaction Gut of the real aſſets. Ro- 


Uinſon v. Tonge, M. 1735. 3 N V. 398.] | 

So, if A. covenants, upon the fale of land to B. that he ſhall 
enjoy, or the money paid ſhall be refunded, and B. is afterwards 
evicted by C. and afterwards B. makes C. his executor ; C. ſhall 


be aided in equity to recover the money, tho? he himſelf has the 
eſtate ; for he has it en autre droit. R. 1 Ver. 284, 
If A. covenants, within four months to ſettle 100/. per ann, 


or, if he does not do it, that his executor ſhall pay 2000. and 


dies within four months, his executor ſhall have his election to 
{ettle the land, or pay the money. R. 2 P. V. 617, | 
ax. and his wife poſſeſſes herſelf of all his 
perſonal eſtate, and the ſon acquieſces for many years, and ac- 
cepts a legacy under the mother's will, he ſhall not afterwards 
bring a bill againſt her executor for an account of the father's 
perſonal eſtate. - Huet v. Fletcher, M. 1739. 1 Atkyns 467.] 


If one executor is indebted to the teſtator on mortgage, the 
co- executors cannot bring a bill to forecloſe, but for ſale of the 


eſtate. Lucas v. Scale, T. 1740. 2 m_ 56.] 
[Tf an executor, for the benefit of teſtator's eſtate, inveſts mo- 


ney in the funds, or transfers from one ſtock to another, he is not 


guilty of a dewaſtavit ; this is not a converſion or appropriation, 
and you may ſtill follow the money as if it continued in its firſt 
plight. Waite v. M bor uod, P. 1741. 2 Athyns 159.] 

If a will is controverted in the commons, and both the next 
of kin and the executor bring bills, and there is an order for a re- 


ceiver, in purſuance of which the executor has paid in notes, and 


the next of kin has poſſeſſed himſelf forcibly of houſes ; he ſhall 


celiver up the poſſeſſion to the receiver, on the executor's ſtaying 
proceedings on an indictment for the forcible entry. Wills v. 


Rich, H. 1741. 2 Athyns 285] | 

If an executor, adminiſtrator, or truſtee, decreed to account 
for aſſets, delivers goods ta his ſolicitor, who is robbed ; ſuch 
executor, &c, ſhall not be charged, for he was only to keep tem 


a his own, Jones v. Lewis, H. 1750. 2 Vezey 240.] 


(3 0. 
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(3 G. 9.) What not. 


But if an executor or adminiſtrator pays debts on ſpecialties to 
the value of the aſſets, before notice of a decree ; he ſhall pay 
the whole due by the decree, and ſhall not be aided in equity. 
2 Ver. 37. a 3 

If an executor pay ſimple contract debts preferable to a bond 
with notice, he ſhall pay coſts de bonzs propriis in equity as at law. 
Fefferies v. Harriſon, H. 1736. 1 Atlyns 4.68.] „ 

If be proves the will in the ſpiritual court, and a legacy is in- 
terlined and forged, he ſhall not be aided in equity; for it might 
have been referved in the eccleſiaſtical court, which has the pro- 
hate of wills, quoad the perſonal eſtate, P. V. 388. 
Where an executor does not bring an action in due time to 
recover money due to his teſtator on bond, he ſhall ſatisfy it from 
his own property. 2 Brown 156.“ 25 | 

And if he put the next of kin to prove their relationſhip, he 
ſhall pay the cofts ariſing from that, if they ſucceed. Id. [b:d.* 

*Where executors join in a draft for the property of the 
teſtator, and ſuffer the money to be in the hand of a tradeſman, 
they are both liable to make good any loſs on that account, tho 
one of them may have done no other act in execution of the will, 


id. 114. a 15 | : | 
(3 H.) Exchange. 


F a man incloſes glebe amongſt other lands improved out of a 
waſte, and allots other land to the parſon, as good in quantity 
and quality, and it is ſo found upon a commiſſion; it ſhall be 
effabliſhed by a decree. 1 Ch. R. 41, 1 


(3 I. 1.) When a Diſcovery ſhall be inforced. 


CHANCERT will compel the diſcovery of deeds, or other 
* writings. Vide ante, (3 B. 1, 2.) 

And that, at the ſuit of every one, who has a right to a deed 
in the defendant's cuſtody ; as, if there is a deviſe to a wife 
or daughter, Ec. the heir may pray a diſcovery of a deed of in- 
tail, which defeats the deviſe. 2 Ca. Ch. 4. 

If a deed is diſcovered to be in the hands of H. who ſuppreſſes 
it; there ſhall be a degree for enjoyment according to the deed. 
2 Ver. 380. | 3 
Tho' the defendant denies the deed to be in his cuſtody, if be 
has confeſſed it in a former anſwer. 2 Ver. 380. 

It the defengant ſays, that in a paſſion, he burnt the deed, but 
it is proved that he produced it, after the time * nr 4 

25 | Urn 
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burning of it ; he ſhall ſtand committed till he either produces it, 
or admits it to be to the effect in the bill. R. 2 Ver. 561. 

But a purchaſer for a valuable conſideration without notice, 


ſhall not be compelled to diſcever a deed for the impeachment of 
his title, but may plead that he is a purchaſer without notice. 


Vide ante, (I. 1.) | | | | 
Nor a woman, who has a jointure, if the jointure is not con- 
firmed. | 
So there ſhall not be a bill for the diſcovery of a deed, withour 
an affidavit that it is Joſt ; where the court has not juriſdiction, 
without the deed. Vide ante, (E. 1.) ED 1 
Or, if the plaintiff, beſides the diſcovery, prays relief. Eg. 
Abr. 13. | 


But where the bill is for a difcovery only, or to have a deed 


» 


produced at a trial, an affidavit is not neceſſary. Semb. Hg. 


Abr. 13. g | | ; 

Or, if the bill is for the diſcovery of a leaſe, without which 
the plaintiff cannot fix his damages at law, tho” he prays general 
relief; for that does not import relies in equity, but ſhall be 


confined to ſuch relief as was ſought by the diſcovery, to the 


intent to have relief at law. Eg. Abr. 14. 
(3 I. 2.) When a Deed ſhall be aided, or avoided. 


When a deed ſhall be aided, or avoided. Yide' Conveyanceg 
ante, (2 T. 1, Ec. —Obligation, poſt, 4 D. 1, ffc.) 


If a man, npon a diſpleaſure at his fon, makes a greater ſettle- | 


ment upon his wife, bat afterwards cancels the deed ; yet the 
wife, if ſhe finds the deed, thall have advantage of it. 2 Ver. 475. 
[If A. in confideration of love to her niece B. grants her per- 
fonal eſtate to truſtees, to permit A. to enjoy during life, then 
after debts and funerals paid, to the ſeparate ufe of B. or as ſhe 
ſhall appoint, and B. dies before A.; yet it goes to the repre- 
ſentative of B. not to the executor and reſiduaty legatee of A. 
Peck v. Parrot, P. 1749. 1 Fezey 236.] Pn : 
| [If a deed is diſcharged, by payment, Ec. the court will com- 
pel the delivery of it to the party. Vide Obligation, (4 D. 1.)] 


So of a deed with a power of revocation ; if it is revoked pur- 


ſuant to the power; for the deed of reyocation may be left. 
Ez. R. 1. : | | | 


[If A. on coming of age executes a deed to B. his agent of 2 


reverſion of lands for 180/. which was not paid or intended to 
be paid, it being merely a bounty, and there are covenants proper 
for a vendor to a vendee, but improper in a grant of a bounty, 
and there is no fraud, the deed ſhall not be reſcinded, but B. 
mall execute a releaſe of the covenants. Cray v. Mansfield, H. 
1749 1 Vezey 379. ] 5 ; 


61. 3.) 


493 


. 
” 
© = 090% A WOO —ů —— — — — — — — nr OO — — ——U . — — — —— — —E—Ä—Ä—ůp — — 


does not appear an intent to commit the waſte. R. Ca. Ch. 96. 


payment of rent. _ 


ment. which belongs to the plaintiff as well as to the defendant, 


truſt - eſtate, it ſhall not be a forfeiture of his truſt for the benefit 
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(3 I. 3.) When a Deed ſhall be produced. 


* 


If the defendant by his anſwer offers to produce a deed, known 
to be in his cuſtody, as the court ſhall direct; it ſhall not be pro- 
duced till the hearing of the cauſe. „ IE. | | 

If he pleads, that he himſelf is a purchaſer for a valuable con- 
ſideration, as by a deed ready to be produced appears, he ſhall not | 
be obliged to produce it to the plaintiff. Eg. Abr. 365. 

But where the plaintiff is co-heir with the defendant, who 
having the ſettlement of the eſtate in his hands, pretends a de- 
viſe to him, he ſhall produce the ſettlement, before the trial of 
the will; for a trial will be vain, without producing the ſettle. 


R. Eg. Ca. 99.“ 


F a man has a tenant- right eſtate; a reaſonable fine ſhall be 
eſtabliſhed by a decree; as the value of one year, upon a 

moderate eſtimate. 1 Ch. R. 34, 96. | 

*In a beneficial leaſe the tenant for life renewing, the fine 
ſhall be apportioned between him and the remainder man in 
proportion to their reſpeAive intereſts. 1 Brown 240.* 

Unleſs a fund be provided, out of which the fines for 
renewal are to be paid; as, where a man gave his real, leaſehold 
and perſonal property (the leaſehold conſiſting of biſhops leaſes 
renewable) as a general fund, charged with annuities to truſtees, 
to pay rents and profits to B. for life, with remainder to C. and. 
directed the leaſes to be renewed, the fines for renewal are to be 
paid out of the whole fund, not apportioned: between the tenant 
for life and the remainder man. 2 Brown 243,* 


Vide Fine and Recovery, poſt, (3 N. I, $4 


(3 L.) Forfeiture. 
When it ſhall be aided, and when not. 


C144 NCERY will relieve againſt a forfeiture by waſte upon 
a copyhold, if ſatisfaction is made for the waſte, and there 


Vide Copybold, (M. z.) | ET os . 
So, againſt a forfeiture of a leaſe for years, Cc. for non. 


And by ft. 4 Geo. 2. 28. a leſſee being relieved, ſhall enjoy 
according to the leaſe, without a new leaſe. 1 5 
80, if tenant for life, as c:/luy que triſt, levies a fne of the 


of him in the remainder, or reverſion. 2 P. W. 147. 
[if A. deviſes his eſtates to truſtees, to his daughter B. for 


life, to trultees to preſerve, Oc. to her firſt ſon in tail-male, - 
| | 1 p con 
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cond and others in rail-general, to the daughters of B. and C. ia 


tail, to D. for life, his ſons in tail, and to E.; and B. conveys 
the reverſion in fee, expectant on the remainders in the will, to 


truſtees for certain uſes, and covenants to levy a fine ſur concęſſit 

to the uſes, and both deed and fine recite the limitations; it is 

not a forfeiture, but only a fine of the reverſion. Lethiewllier v. 

Tracy, M. 1750. 3 Athyns 728 ) EO 
If tenant for life of a truſt eſtate with truſtees to preſerve con- 


| tiogent remainders, levies a fine ſur conceſſit of his eſtate for life, 


it is not a forfeiture, but would only operate in equity as a grant 
of ſuch intereſt as he had power to grant. Ibid.] . | 
If a fine ſur concęſſit is levied by tenant for life, reverſioner in 


lee expectant on ſeveral limitations, equity will not conſtrue it to 


work a wrong. 16id.] Os | 
But by the f. 4 Geo. 2. 28. leſſee, or any claiming right to a 

leaſe, preferring a bill for relief in fix calendar months after 

judgment in ejectment, and execution thereon executed, ſhall 


not be reſtored to poſſeſſion, unleſs he pay to the leſſor what the 


profits, which he received, or might, without wilful neglect, 
have received, fall ſhort of the reſerved rent. 

So, if a copyholder commits a forfeiture, he ſhall not be aided. 

As, if he makes a leaſe not warranted by the cuſtom. 2 P. 
V 147. _ , : FT 

$0 if an eſtate is ſettled in truſtees in truſt for A. for life, af- 
terwards to his wife for life, afterwards to their firſt and other 
ſons ; and .4. and his wife make a mortgage thereof to B. and 
levy a fine to him; B. ſhall have it during the lives of A. and his 
wife. 2 P. W. 147. ; | 1 
A man granted two annuities of tool. and 2001. to his ſon, 
afterwards by will he gave him another annuity of 6oo/. on 
condition that he ſhould releaſe all demands on his eſtate ariſing 
from accounts relative to money tranſactions between them ; the 
releaſe tendered included the former annuities ; the refufal to 
execute this was held to be no forfeiture of the annuity by the 
vill; but a releaſe being propoſed by a maſter going only to the 
account, a refuſal to execute this was held to be a forfeiture of 
we latter annuity. 1 Brown 168.“ | . 


(3 M.) Fraud. 
(3 M. 1.) When it ſhall avoid a Bargain, 


RAU D, accident, and breach of truſt are proper for relief Frandulim 
in conſcienee, 1 Rol. 374. J. 10. 4 Inſt. 84. Vide ante, gift or e- 


(L)—Poft, (631): : b 
And therefore, if a man is decoyed by fraud or circumvention ap 


tO make a diſadvantageous bargain, he ſhall be relieved in equity. Cc.) 
_ = (2 C. 8.9. 12.—2 T. 11.) Pot, (4 L.1.—4 W. 
As, if he is drawn in by art or covin to give 50ol. for goods 
al but half that value. | 
coo If 
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If he gives a bill of exchange for value received, where no- 
thing was paid and no conſideration given. R. 2 Ver. 123. 


Or judgments for great ſums, when a ſmall ſum was paid, 3 t 
Ch. R. 10. | | 
If he is drawn in to execute a releaſe, by ſuppreſſion of the hi 


truth, or by a ſuggeſtion of a falſhood. P. V. 240. 

So if a young gentleman is inveigled to give 5000. for goods, 
which he ſells only for 200/. Ca. Ch. 26. 

If an heir apparent gives ſecurity to pay 12001. after the death 
of his father, for goods of 400/. value, and if he dies before his 
father, then to pay nothing. 2 Ca. Ch. 137. 

#Inadequacy of price in the purchaſe of an annuity, is not of 
| itſelf ſuch a preſumption of fraud as to ſet aſide the tranſaction; 
but if accompanied with other circumſtances it may, as if it be 
ſo great as to ſhew that the perſon did not underſtand the bargain 
he made, or was ſo oppreſſed that he was glad to make it knoy- 
ing its inadequacy, it will ſhew a command over him which 
amounts to a fraud. 2 Brown 175. * | 

So, if he ſells the reverſion of land, after the death of his fa- 
ther, for a ſmall ſum, and an annuity for the life of his father, 
tho” the ſale would be void, if he were to die before his father. 
2 Ca. Ch. 120. 1 Ver. i167. 2%er. 27, 77. | 

If upon a loan of 2000). he gives judgment to pay 50000. af- 
ter the death of his father, or if he marries before. R. 9 Ver. 
15; gi. | | | 

So, if he engages in ſecurities with others, upon payment of 
the whole money, which he received, he ſhall be aided, R. 2 
Ver. 77. Fe a | | | 

So, if A. in the remainder after the death of his uncle, without 
iſſue, takes up money by loan, upon an agreement to pay 1000!. 
for every 1000. if his uncle dies before him without iſſue, and af- 
terwards, upon a bill in equity to redeem or to forecloſe, ſubmits 
to be forecloſed, and acknowledges by his anſwer, that the bar- 
gain was fairly made, he ſhall be relieved upon payment of prin- 
cipal and intereſt, without coſts. 2 Ver. 122, : | 

If A. offers a mortgage for 1000. if a ſcrivener can find hi 
a gentleman, who will advance it; and the ſcrivener contrives 
with B. who, as agent for another perſon, advances 3oo!. only, 
and ſupplies wine to the value of 200. for 400/. more, and diſ. 
counts 300l. debt with the ſcrivener, and takes ſecurity of A. and 
the ſcrivener : A. ſhall be relieved, upon repayment of all tha he 
received. v/z. 3oo!. and intereſt. R. 2 Ver. 347. 

So, if a fon, in remainder in tail after the death of his father, 
ſells 1 50. per ann. for 1050/. having iſſue born. R. 1 P. V. zu. 

So, if A. procures a policy of inſurance to be ſubſcribed by 
fraud; a verdi@ thereupon ſhall be avoided in equity, with colts. 


2 Ver. 206. : 2 X , 7 N . . "Tenty-two 
If A. a deviſee by will not executed according to the ff: 29 tinſelf in f. 
Car. 2. procures a releaſe from the heir and a conyeyance for a Unſtances, | 


ſmall ſum. P. W. 239. 80 Vol. II. 


CHANCERY: 


So, if A. ſells ſhares of a bubble of no value, he ſhall refund 
the money. 2 B V. 154. ee 

And a purchaſer ſhall be aided in equity for the fraud, tho' he 
has an action at law for the money received to his uſe. 2 f. W. 
156, 220. 


| (3M. 2.) Or Conveyance. 


So, if by fraud, or circumvention a perſon is engaged in the 
execution of a deed, or conveyance. Vide ante, (2 C. 12.—2 T. 
11.) Poſt, (4 D. 3.—4 L. I.—4 O. 1.) \ 

If a fon, upon his marriage, gives a bond to refund part of the 
portion; without the privity of his father, he ſhall be relieved 
againſt the bond, as fraudulent. 1 Sal. 156. 1 | 

If by an agreement of the father, before marriage, his eſtate 
was to be ſettled upon his daughter, and her huſband and their 
iſſue, and A. undertakes that the conveyance ſhall be made accord- 
ingly, but procures a conveyance to be made to himſelf in fee, in 
conſideration of a debt due to him; it ſhall be cancelled, as frau- 
dulent. R. Ch. R. 449. Fo 3 

I! the daughter and heir of B. who was ceſtuy que truſi in fee 
of an eſtate in 4. marries C. who procures the ſurviving truſtee 
to convey to him; and then the huſband and wife levy a fine, to 
the uſe of the huſband in fee; it ſhall be ſet aſide as fraudulent, 
though five years, and non-claim have paſſed; and the huſband 
and wife ſhall be decreed to reconvey to the heir of B, R. Ch. 
K. 449. | | | 
{If A. a year after coming of age grants his guardian dr truſtee 
an annuity, and at the ſame time a general releaſe and two writ- 
ten diſcharges, on his delivering up ſome papers, it ſhall be ſet 
ide on principles of general utility; and more eſpecially, if it 
appears the guardian would not deliver the eſtate till he had the 
grant. Hylton v. Hylton, T. 1754. 2 Vezey 547.) | 

Yet a ward or ceſfuigue truſt may, when of age and put in poſ- 
ſchon, et ſui juris and at liberty, grant a reward. 7bid.] 

Vide Cray v. Manfield, ante 3 I. 2. Oldham v. Hand, ante 2 

A. 4 Olin v. Samborn, ante 2 T. 11. Proof v. Hines, 

p, 4 D. 3. Walmſley v. Booth, poſt, 4 D. 12.) | 

[If there is a conveyance for a ſictitious conſideration, it ſhall 
00! be afterwards ſet up as a gift. Bridgman v. Green, T. 1755. 
2 Verey 627 ] EE EYE 

And this, tho? the fititious conſideration was inſerted by the 
grantor; and tho? it has been found a gift by a jury, yet equity 
vill relieve. Ibid.] - 
lf A. heir in tail expectant (on the death of his father, aged 
"ienty-two and infirm, and tenant in tail, with remainder to 
unſelf in fee) of an eſtate worth 3000l. and in neceſſitous cir- 
unſtances, by articles, in conſideration of 1500/, to be paid by 

Vor. IL, 6 Bi. in 
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ranty, and the father ſoon dies, and A. writes letters acquieſcing 


yet the whole ſhall be ſet aſide, on A. s ſon paying principal, in- 


(3 M. 3.) Tho” the Bargain or Settlement was to take Effect 


tioning of it, if A. died before his father. R. 2 Ver. 15. 


| Rochfert, P. 1751. 2 Vercy 281. a 
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B. in a year, and a houſe worth 200]. to be conyeyed to him, 
covenants to convey ſaid eſtate in fee to B. ſubject to his father's 
life, ſoon deſires to be off, but B. refuſes ; then by leaſe and re- 


a 
leaſe prepared by B. (an attorney,) and executed at his houſe, 2 


only him, his ſon, and another preſent, and A. covenants, tha. 


be is ſeiſed in fee, and a clauſe of warranty againſt his father and 2; 


his heirs, and a fine levied by A. declared to be to the uſe of B. in 
fee, and B. convey? the houſe to A. but without covenant or war. 


in the tranſaction, then files bill charging fraud and praying re- 
lief, and B. anſwers, denying fraud; B. intimidates A. who ſtays 
proceedings, and executes a deed reciting the proceedings that, 
the purchaſe was fair, and confirms and releaſes the eſtate to B.; 
afterwards they, with a common friend, Tettle accounts; two 
years after bill is diſmiſſed, and three years after that A. dies; 


tereſt, and laſting repairs. Baugh v. Price, in Sc. H. 25 C. 2. 
1 Wil. 32G.) 3 V I 


upon a Contingency. 


So, tho' the fraudulent contract is to take effect upon a contin- 
gency; as if A. by practice draws in B. for 3oo/.' to grant him 
300l. per ann. in fee; with a proviſo that it ſhould be void if 4, 
had iſſue male who ſhould attain the age of twenty-one, though 
there was an improbability that he ever ſhould have any iſſue, R. 
1 Ver. 238. | | 

So if A. upon a loan of 2000). gives a judgment for 50000. 
after the death of his tather ; and if he died before his father, to 
pay nothing ; for the money would have been loſt, without men- 


[An heir of twenty-ſeven, an officer in the guards, borrows 
5ool. to pay 1000!. if he ſurvives his father and father-in-law, 
otherwiſe the lender to loſe his money ; if he ſurvives he ſhall be 
relieved, even tho* he has paid the money thro? fear. Curwyn v. 
Milner, T. 1731. 3 P. V. 292.] | 

An heir borrows 1000). and 1000). to pay 2,500). for each 
if he ſurvives his father, otherwiſe loſt, grants two- judgments 
for 500cl. each, defeaſanced for 2 500l.; relief granted as to the 
penalties only, per Nottingham C. H. 34 C. 2. and he paid 5 3000 
On rehearing, plaintiff ordered to repay all above the 20000 lent, 
and intereſt. Fer Feffereys C. H. 2 N. 2. Berney v. Hu, 3. 
. 293.] | 1 

ne ſailor ſells his prize-money to a phyſician greatly under 
value, he aſſigns it, bill is brought to ſer ſale aſide, new agree 
ment to diſmiſs bill with coſts, and couſirming the ſale for further 
cofilideration, and the agent gives a note to pay it out of the fe- 
cond dividend ; both agreements ſhall be ſet aſide. Tayfour V. 


[lf 
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[If a failor's prize-money is purchaſed at a great under-value, 
and then aſſigned to another, both ſhall be ſer aſide, but ſhall ſtand 
as a ſecurity for the money really advanced to the ſailor. How v. 


Edwards, T. 1754. 2 Vezey 516. Balduin v. Rochford, M. 


22 C. 2. 1 Wil. 229.] 


IA. has gool. left him if he farvives teflator's wife ; he ſells 


it for 1001. to be paid by 5. per ann. to him and his executors, c. 


but if the wife dies ip A. s life, what is then unpaid ſhall be paid. 


in a year; the wife dies, the executors controyert the payment to 


the purchaſer, A. hears their anſwer read, blames them, and ex- 


ecutes a deed of confirmation; this bargain ſhall not be, ſet aſide 
on a bill brought by 4, Cole v. Gibbons, T. 1734. Per King C. 
affirmed per Talbot C. 3 P. V. 290.] , 


[A man caught in bed with another man's wiſe, by the huſband 


with a ſword in his hand, who is about to kill him, gives a note- 


for 160). ; when payable, - gives a bond for it, the court will not 


relieve againſt the bond, tho' it would againſt the note. Per Cow- 
ter C. Anon. 3 P. W. 294-] N 


(3 M. 4.) Or was tranſacted by an Agent. 


So if the fraudulent practice be managed by an agent, to which 
the party who gives the ſmall conſideration does not appear to 


bare been privy, 1 Ver. 240. 


- 
£ 


(3 M. 5.) So a voluntary Settlement will be frandulent as to 


Creditors. ' 


[A ſettlement is not fraudulent for being voluntary, but it is 


an evideuce of fraud, and there is ſcarcely a caſe where the per- 


ſon conveying was indebted at the time, that it has not been deem- 
ed frauduleps, z where not indebted at the time, ſubſequent debts 
do not ſhake the ſettlement, Hayward v. Hammond, M. 1738. 1 
dthyns 13] 255 5 
(So if a voluntary ſettlement is made of lands, it will be frau- 
dulent as to creditors. R. 1 Ch. R. 132] 
| And as to articles for a purchaſe upon a valuable conſideration. 
1 Ch, R. 146. Vide Covin. . 


80 a bill of ſale from a man to 4. who cohabits with him as 


bis wife. 2 Ver. 490. | HERE 
So a ſettlement with a power of revocation will be fraudulent 
5 to creditors. Vide Eg. Ar. 148. 5 | 
Though made after marriage for the jointure of a wife, if it is 
dot made purſuant to an agreement precedent, [bid. id. 2 
burn 90, 148. . 


If money is left to a huſband who ſett les it in truſtees to the 


ule of himſelf for life, his wife for life, and then his children, it 
void as againſt his creditors, either before or after his marriage. 


laybr v. Jones, T, 1743. 2 Atkyns 600.] | 
| _ 5 5 
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[If on marriage of A. and B. A. and his father promiſe to ſet. 
tle an eſtate on her, in confideration of the marriage and her for. 
tune, but ſhe refuſing to let the father have it, he ſays ſhe ſhal} 
have none of his lands, and conveys them to A. and A. afterwards 
being indebted ſettles the lands on B. for jointure, and in ſtrict 
ſettlement and dies; this is voluntary and void againſt creditors, 


Beaumont v. Thorp, 7. 1747. 1 Vexey 27.] 


But if a man having a ſon 4. contracts on a ſecond marriage 
to ſertle 4oo!/. on his wife for life, then to the iſſue of that marr. 


| riage, together with A. and A. only ſurvives, he ſhall have the 


400“. not ſubje& to his father's creditors: Jthell v. Beane, H, 
#7486. - 1 Fexey 2248.]  - = 

So if 4. makes a ſettlement for the jointure of his wife after 
marriage, with a power of revocation, and afterwards, upon a 
treaty of a marriage for his nephew, propoſes to ſettle lands of 
700l. per ann. value in 4. and B. on ſuch marriage, if a portion 
of 2500: is given; if the lands in A. and B. are not of the value 
of 700l. per ann. the deficiency ſhall not be ſupplied out of lands 
in D. ſettled many years before for the jointure of his wife, tho! 
ſuch ſettlement was voluntary, and with a power of revocation, 
. 1 „ | 
So if A. makes a voluntary ſettlement for payment of creditors 
and for raiſing portions for his children, reſerving 5o/. per ann. to 
himſelf for life, it will not be fraudulent againſt creditors by bond 
given twelve years afterwards, tho the truſtees did not enter di- 
realy but ſuffered A. to live in his houſe. Cont. per Hutchins, but 
teuo commiſſioners dub. 2 Ver. 261. 7 


II A. upon the purchaſe of a term, direQs it to be aſſigned to 


B. m truſt for himſelf for life, and afterwards for a woman, with 
whom he cohabits as his wife, it will not be fraudulent ; for the 
term never was in him, and upon a purchaſe, a man diſpoſe of 
the eſtate as he pleaſes, and it will not be fraudulent. R. 2 /n. 


490.] | | | 

[IF a ſoh taking a benefit from his father's will promiſes to 
make it good, it may be a valuable conſideration for a bond or ſet- 
tlement. Blount v. Doughty, P. 1747. 3 Atkyns 481.] 


(3M. 6.) But Fraud ſhall not be preſumed. 


But fraud ſhall not be preſumed in law or equity, without ma: 
nifeſt proof. 3 Ca. Ch. 85, 114. 1 

Nor ſhall it be determined in equity, after it has beea found 
by a verdict at law. 2 Ver. 238. 


(3 M. 7.) A Party to the Fraud ſhall not be relieved. 


A party to the fraud ſhall not have relief; as if A. intruſted to 
receive intereſt for B. receives the principal, and then fails, aud 


compounds for 9s. in the pound, but B. will not accept ſy 


/ 
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compoſition, without a private agreement for 2757. A. ſhall not ; 


be relieved againſt this agreement. R. 2 Ver. 602, 

If A. on an intended marriage between his ſon B. and C. 
propoſing to give a bond for 1000. per annum for their lives, and 
the ſurvivors, is perſuaded by C. to make it 1 50l. that thereby her 
uncle may be induced to make a larger proyiſion for her, promi- 


ſing to demand only 100/, tho? there is no contract on the part 


of the uncle, and tho” C. 's mother is living, yet if A. treats with 
him, he ſhall be conſidered as in loco parentis, and A. ſhall not be 
relieved againſt his bond. Hicairne v. Ogbourne, T. 1751. 2 
Veaæ 375. ]]! iy | 
So if 4. compounds with his creditors, but makes a private 
agreement with ſome of them, to induce an acceptance of the 
compoſition by others; he ſhall not be relieved on the agreement 
to compound, againſt the creditors who ſigned the agreement. R. 
L 4 | 


But if a mortgagee upon her marriage ſettles the eſtate on her- 


ſelf for life, and afterwards on her iſſue, and the mortgagor, upon 
a decree for redemption, pays the money to the mortgagee, who 
takes no notice of the ſettlement in her anſwer ; and afterwards 
the ſon of the mortgagee recovers in ejectment: the mortgagor 


ſhall be relieved, for there was no default in him. K. 2 Ver. 142. 


08 N.) Fine and Becovery, 


0h N. 1.) Avoided for Fraud, Or. | - 
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(CHANCERY will aid againſt a fine or recovery ſuffered by 57 tft, 
fraud: As if a woman levies a fine and declares the uſe to & K-13 
and his heirs, where it was intended to him only for life. —4 5.4) 


Or where there is proof that it was intended to A. only in truſt, 


and ſhe deviſes it to B. Eg. Abr. 258. | 
So if a deviſe is to truſtees, till debts are paid, and then to an 
infant and his heirs ; B. enters, levies a fine, and five years paſs 


wthout claim, whereby the infant at full age is barred in eject- 


ment; He ſhall be aided in equity; for he ſhall not ſuffer by the 
teple& of the truſtees in not entring. hid. PNG 


But chancery does not vacate the fine or recovery for the fraud, 


but decrees a reconveyance; for if there be error in it, or if the 
bels irregular, or razed, or obtained by practice, it may be va- 

cued by the court of C. B. R. Eg. Abr. 259. : 
[Tenant for years, at will or at ſuſferance, cannot by fine de- 

reſt an eſtate and turn it to a right. Brereton v. Gamul, H. 1741. 

2 Alkyns 2 40.] | | 

[Confeſſion of leaſe, entry and ouſter in an ejectment will not 


dre a ſeiſin to defendant in ejectment, ſo as to enable him to levy 
ane. 757d! | 


{Though 
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 Pexey 472.] 


has then notice of the power ; though five years clap , the 


5 . A 
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[Though more parcels of land are put into a fine than belon 
to 4 conuſor, yet a court of equity will reſtrain it to his land. 
Thid. | . eee een Mr 
I8Soppoſing a fine to be good in law, yet if it is levied by a per. 
ſon who is in the nature of a truſtee, as an adminiſtrator and 
guardian, intitled to a ſum to pay debts, ànd diſtribute to the in. 
fant, this court will not ſuffer it to bar the equitable intereſt of 
creditors and infant. E. Pomfret v. Ld. Windfar, 7. 1962.2 


(3 N. 2.) Aided, when defe&ive. | 


* 


So equity will aid the defects in a fine, or recovery. Vide Ez. 3 
Ar. 258. CCC | 
[If huſband and wife mortgage, and covenant to levy a fine in Its 
Eaſter term next, but do not till Trinity three years after, and th 
then ſell the equity of redemption, and covenant that the fine ſhall 
be to the uſes of this laſt deed, it is good. Fleetwood v. Ten. inf 
Pleman, M. 1740. 2 Athns 79... n K. 
But if tenant in tail covenants to levy a fine, and the caption 3 
is taken, and he dies before the fine is perſected, chancery will not and 
make the fine good. Semb. Eg. Abr. 258. Vide poſt, (4 8. 2. the 
So if 4. upon the marriage of his eldeſt ſon, levies a ſine to the 1.4 
uſe of him in tail, and upon his death without iſſue, to the uſe of B 
the younger ſon in tail, c. The eldeſt has iſſue, who mortgages appr 
to B. and dies without iſſue; equity will not aid a defect in the Der, 
date of the deed, which leads the uſes, upon a bill by the younger . Oe 
ſon ; for the confideration did not extend to him, R. Eg. Al. Ca. 
258. 4 P A. 
"if a fine is levied by a purchaſer having notice of a truſt, tho little 
five years paſs without claim, the ceſtuy gue truft ſhall not be [Y 
barred: Fg. Abr. 256, 7. | Ep | tyone 
If tenant for life makes a mortgage, and levies a fine to corro- ther e) 
borate it; and afterwards his ſon, who has the remainder in fee, fiting 
enters for the forfeiture, the mortgagee ſhall have it duriog the and int 
life of the mortgagor. Hg. Ar. 257. = | v. Ma 
And during the life of his wife, if ſhe, having a truſt for ber 
life, joins in the fine, R. 2 P. V. 147. 30 
But, if a purchaſer without notice levies a fine, and five years 
paſs, the truſt will be barred. Vide Eg. Ar. 256, If 
[But if A. in marriage ſettlement gives his wife a power 10 emplo 
diſpoſe of 100l. by will, to be paid to her a year after his death, *. * 
and in default impowers B. to make a leaſe of lands to raiſe it Ch. 150 
the wife makes an appointment, but never receives the 1000 [4 
while living; the heirs of 4. mortgage the land to C. without the lang 
notice ; C. afterwards purchaſes the lands, the heirs 0 dies, le 
levy fine, and convey the equity of redemption to C. who its of b 


yet 


„ 


1 Atkyns 489. ] . | 
But a father ſhall diſcount the money for putting out the infant 
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che appointee ſhall have the 100. and intereſt from one year after 
the wife's death. Willis v. Shorral, H. 1738. 1 Athyns 474-] 
(3 O.) Guardian, 


| (30. 1.) How he ſhall account. | 
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W. and how a guardian ſhall be aſſigned to an infant. % Ona 


Vide Guardian, (A.— F. 2.) | 


tan; 


1 parent receives a legacy given to his ſon, and is ſued for Vile ante, ; 
it, he ſhall not be he the maintenance and education of (2 K. 1.) 


the infant, out of the principal ſum. R. 33 Car. 2. 2 Vent. 


| A father cannot apply a legacy left to a child by a relation in 


its maintenance, nor putting it out apprentice, or ſetting it out in 
the world. Darley v. Darley, M. 1746. 3 Aikyns 399.] - 


If a guardian compounds a debt, charged upon the eſtate of the 


infant, he ſhall not be allowed more of the infant, than was paid. 
R. 2 Ca, Ch. 245. „ | 


[If any perſon, father or ſtranger, enters on an infant's eſtate, 


and continues in poſſeſſion, he ſhall account as a guardian, unleſs 
the infant waives it when of age. organ v. Margan, H. 1737. 


apprentice, out of a legacy given to his ſon. 2 Vent. 353. 1 
Ver, 255. | | We 3 | 

So uy paid for a debt charged upon the eſtate of an infant. 
Ca. Ch. 157. | | | 

And —_ laid out for education, where the intereſt is too 
little for that purpoſe. 1 Ver. 255. R. Cb. R. 2. HD 

[Yer if a man leaves 100). to his ſon, not to be paid till twen- 
ty-one, and 51. per annum for his maintenance till then; the no- 
ther executrix ſhall have no allowance for putting him apprentice, 
fitting him out for the Eaft-Indies, or maintenance, but the 1 00/. 
and intereſt from the ſon's death ſhall be paid to his legatee. Smee 
v. Martin, M. 1723. Bunb. 136.] „„ 


(3 0. 2.) How he ſhall manage the Eſtate of the Infant. 


If a guardian has money of an infant in his hands, he ſhall 
employ it in payment of debts charged upon the eſtate of the in- 
fant, and ſhall not pay them with his own proper money. F. Ca. 


Cb. 156, 7. 


A. ſeiſed of ſome lands in fee, and of others in tail, deviſes 
the lands in fee (except 3ol. per annum) to his daughter, and 
dies, leaving ſon and daughter infants ; his widow takes the pro- 
kts of both eſtates as guardian, and on bill brought for _— 

| 5 . wears 
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firears ſhe paid bond-debts out of the profits of the intailed ef, 
- tate, and then dies inſolvent ; the anſwer cannot be read apainft 


the daughter, and there is no other evidence; the court will in- 


tend ſhe paid the bond - debts out of the fee · ſimple eſtate, as the 
ought to have done. Chaplin v. Chaplin, J. 1735. 3 P. W. 365. 


If che eſtate of an infant is mortgaged, it may be diſcharged 
out of the aſſets of his father; and if the infant dies, whereby the 


eſtate deſcends to a remote heir; the guardian ſhall not have the 


money repaid. 2 Ver. 193. 


If 100. is given to an infant at his age of twenty-one, and if 


he dies before, to B. the guardian ſhall be allowed 20/. out of the 


1007. for putting him out apprentice, tho? he died before twenty: 


one. 2 Per. 137. 
So the guardian of an infant ought to pay the intereſt due up- 
on a mortgage of his eſtate, out of the profits. 2 P. W. 219, 
But if a guardian purchaſes for an infant lands, with the pro- 
fits raiſed out of the real eſtate of the infant, and declares that it 
ſhall be for him and his heirs, if he difcharges the guardian of 
the purchaſe-money ; the infant dies under age; the heir of the 
infant ſhall not have the land, the purchaſe not being made by the 


direction of chancery, but his executor ſhall have the money. R. 


1 Ver. 403, 435. | | = : 
[Tf a guardian is directed by will to make purchaſes for the be. 


neſit of infant, he may on a life in a leaſe's dropping take a new 


leaſe for new lives, tho? thereby the eſtate which before would 
have deſcended parte materna, now deſcends parte paterna. Hier 
fon v. Shore, T. 1739. 1 Atkyns 480.) - SL 

So if a guardian veſts the perſonal eſtate of an infant m the 
purchaſe of lands for the infant ; the guardian ſhall rake the pur- 
1 Yer. 436. | | 

[Guardian cannot turn infant's ancient paſture into arable, tho' 
on account of the diſtemper among cattle it is waſte. Clarke v. 
Thorpe, H. 1750. 2 Vezey 232. | | N 

If truſtee has an infant's money to lay out in funds, and lays 


chaſe, and ſhall be anſwerable to the infant for the money. Vid 


it out in trade, the infant has his option to take the profis of 


trade, or the intereſt. Anon. T. 1755. 2 Vezey 629. 

So if A. dies indebted by bond or other ſpecialty, his heir un- 
der age; if the guardian pays off the bonds, and takes aſlign- 
ments, he ſhall have a diſcovery of aſſets againſt the heir of the 


infant ; for he was not bound to pay the debts upon ſpecialty out 


of the real eſtate of the infant, N. 2 Yer. 606. . 

[The court may make a liberal allowance out of the infants 
eſtate to a mother, a guardian, who is in diſtreſſed circumſtances. 
Roach v. Garvan, M. 1748. 1 Vezey 157+] © 
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(3 O. 3.) How directed by the Court. 


If a guardian in ſocage is not of ſufficiency, chancery will 
oblige him to give ſecurity. Decreed per North, 2 Mod. 177. Eq. 
(4. 137.* EA Ca. 173. oo d Part of 
If he is ſuſpected to be inſufficient, the court will oblige him 2 Med. Ca. 
to account annually. R. Ch. R. 59. 55 +Gilb. 
And the court can determine a right to a guardianſhip, without 
bill, upon a petition. - 2 P. W. 118, 124. | 
[There may be an application to the court in caſe of a guardi- 
anſhip of children, tho? there is no cauſe depending. Melli/a v. 
De Cofla, M. 1737. 2 Athyns 14.] 5 
[If there is no bill filed, no father, mother, nor teſtamentary 
guardian, no ſocage lands, the court will, on petition, refer to the 
maſter to ſee who is the moſt proper perſon for guardian, Ex 
parte Watkins, T. 1752. 2 Vezey 470. „ 
[The court may do ſeveral things ex officio for infants; may give 
extiajudicial directions, may hear a ſtranger as amicus curiæ, may 
on his complaint of the guardian, and of abuſe of infant's eſtate, 
and undertaking to pay coſts, direct the maſter to examine re- 
ceiver's accounts, c. E. Pomfret v. Ld. Windſor, T. 1752. 2 
Very 45724) : | | | 
80 1 a guardian by teſtament endeavours to marry the infant 
to his. diſparagement, chancery will oblige him to give ſecurity to 
the contrary, 2 Ca. Ch. 238. Eg. Ca. 137.“ 2 P. W. 110. id part of 
do if a guardian commits waſte upon the eſtate of the infant, 2 Mad. co. 
an injunction ſhall be granted. R. Hard. 96. 
So if the guardian to a baſtard is not a proper one, the court 
may remove him to the natural father. Eg. Ca. 116.“ » 2d part of 
lf an infant is about to marry when there is no cauſe in court, 2 Mad. Ca. 
vithout the approbation of his teſtamentary guardians, and they 
fle a bill, and preſent a petition, the court will order the infant 
to continue in their care and cuſtody, and that they do not per- 
mit him to marry, and the father of the lady not to permit his 
daughter to marry the infant without the conſent of the court. 
(uf of Ld. Raymond (and Miſs Chetwynd) M. 8 G. 2. C. T. 
58.) 8 | 


So if any perſon marries an infant without the conſent of the 
guardian allowed by the court, it will be a contempt. Eg. Ca. 177. 
2 P. . 111. | | 

8 if it is not a guardian allowed by the court. 2 P. M. 
692 | 1 Rang . 

Marrying an infant, ward of the court, is a contempt, though 
+ 7 concerned did not know it. Herbert's Caſe, T. 1731. 
5. . 116.) | 5 

(Contra, to make perſons liable to the cenſure of the court, 
lizy muſt have had a hand in the contrivance of the — 

| | | | an 
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\ 


and been apprized that the infant was a ward of the court. Me: 


v. Move, P. 1741. 2 Athyns 157] ] 


\ . [Thecourt will order a man not to marrya ward of the coun, 


and that all letters importing promiſe of marriage be produced he. 
fore the maſter, and if he is an infant, will order his guardian 
(his father) tho? not before the court, not to permit him to 

the ward. Smith v. Smith, H. 1745. 3 Athn 304. Beardy, 
Travers, M. 1749. 1 Vezey 313. 8 


If the court appoints à guardian, he uſually gives a recogni. 


Zance that the infant ſhall not marry, without the leave of the 
court, with his privity. P. W. 698. 2 P. W. 112 
And if the clauſe (with his privity) is omitted, the court vil 
not ſuffer the recognizance to be ſued, if done without his pr. 
vity. P. V. 698. : RET | 
If a mother appointed guardian to two daughters by the coun, 
miſbehaves, and endeavours to marry one of them to 4. an in. 
proper perſon, the court will order her to place them with a pro- 
per perſon, that the daughter ſhall not marry without leave of the 
court, nor A. ſee or write to her. Roach v. Garwvan,. M. 1148, 
1 Vexey 157.] ; DS, Fat 
* the accomplices to a marriage may be committed, 2 P, 
rs. . 

But if an uncle takes an infant out of the cuſtody of his guar- 
dian, for his advantageous education, and ſends him out of the 
realm; the infant ſhall be ſent for home. 2 Ca. Ch. 238. 

If a guardian recovers upon a bond made to an infant, he ſhall 
be obliged to acknowledge ſatisfaction for ſo much as he received, 
Mo. 852. | 

Yet a guardian in ſocage ſhall not be compelled to give ſecurity, 
till there is ſome default in him. 3 Ch. R. 60. 

[Infant went to Oxford, though his guardian would have hin 
go to Cambridge; the court ſent a meſſenger to carry him from 
Oxford to Cambridge, and on his returning again, another, fan t0 
carry him to Cambridge, quam to keep him there. Tremain's Cſs 
N. 5 G. in Canc. Str. 16S.] 

[The court will not indulge an infant in the choice of whit 
ſchool he ſhall go to, but will compel him to go where bis guit 
dian pleaſes. Hall v. Hall, T. 1749. 3 Athyns 721-]. f 

[If teſtamentary guardians differ as to the education of thei 
ward, the court will receive parol proof of the father's intention. 
Anon. (Ld. St. John's Caſe) M. 1750. 2 Vexey 56.) 

[The inclination of an infant at the age of puberty as to tie 
place of reſidence is of weight, where there is no imputation 0 


the perſon choſen. Miſs NichoPs Caſe, T. 1751. 2 Vezey 3741 
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(3 0. 40 When he ſhall be removed.) | 


If a guardian at common law miſbehaves himſelf, the court, 
upon cauſe ſhewn, may remove him. Vide Eg. Abr. 261. 1 P. 
V. 703. ' 8p PL _ 

So if a guardian appointed by the court is in poor circum- | 
ſtances. Eg. Ca. 116, 140.“ . „ ane 

So a guardian appointed by chancery, or by the eccleſiaſtical? Mod. Ca. 
court, is removeable ad libitum. Eg. Ca. 140.“ 5 
So if guardians appointed by will miſbehave themſelves, the - 
court may interpoſe. P. V. 703. 9, ' 

Or if there is only a ſuſpicion of their miſbehayiour. P. V. 

6 | 
. br if the guardians are directed to adviſe with B. who is at- 
tainted, they ought to act by the advice of the court. P. V. 706, 


(3 O. 5.) When not. 


But where a guardian is appointed. by will, the court will, not 
remove him. 2 Ca. Ch. 238. Without cauſe. Semb. 1 Ver. 442. 
If ſeveral are appointed guardians, the court will nominate the 
ſurvivor ; for the intereſt ſurvives. Eg. Ca. 175, 8 
If a father, by will appoints his wife, and A. guardians to hi 
ſon, and if his wife marries, that they ſhall appoint another; the 
wife marries, but ſhe and A. do nor agree to name another ; chan- 
cery will appoint a guardian. R. P. W. 703. in marg. 
If a guardian is appointed by the court for a lunatick, the 
court will not remove him, becauſe there is another perſon nearer 
in blood; for he has not the right of cuſtody by proximity of 
blood. R. 2 Ca. Ch. 239. | | 5 
So if a guardian is appointed to the intent to pay himſelf a 
debt, due from the father, he ſhall not be +a without pay- 
ment of the debt, or abuſe of the truſt. 1 Ver. 422. 
Yet a teſtamentary guardian, as well as a guardian by nature or 
nurture, or in ſocage, may be removed by chancery, upon reaſon- A 
able cauſe, R. Eg. Ca. 141.“ P. V. 703. IE ed Part of 
[The court will not determine a guardianſhip, or diſcharge an 2 Mad. Ca. 
order made for a guardian, becauſe ok a marriage. Roach v. Gar- 
van, M. 1748. 1 Vezey 157.] | 25 


60. 6.) When Payment to a Guardian is allowed. 


If guardians appointed by will to an orphan, account in the 
court of orphans, for money due to the orphan, and pay the ba- 
lance to B, named guardian, at the requeſt of the friends of the 
ITphan, by the court, who has given ſecurity pro tanto to the court; 
the payment ſhall be good, though B. afterwards fails, the Say | 

| | paan, 


- 
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phan, at his full age, having allowed B. for his guardian. . 2 
. R. 13. | p | 

But if A. named guardian to an orphan, and executor to his 
mother, pays to B. choſen by the friends of the orphan and ap. 
proved by the court for his guardian, money over and above the 
lum for which B. gives ſecurity ; that payment does not diſcharge 
A. tho” the orphan, after his full age, approves of B. for his guar. 
dian. R. 2 Ch. R. 12. 2 | | 

So payment of a legacy to the father of an infant, tho' there 
was a parol direction by the teſtator, that it ſhould be paid to hin, 
and tho' the ſon accounts with the father, and does not make 2 
demand of the legacy for fifteen years after his full age, ſhall 
not be allowed, when the ſon afterwards becomes a bankrupt, 
K. P. V. 285. or: | | 1 . 


(30. 7.) The Power of a Guardian. | 


= guardian ſhall be by common law, or by ſtatute. 

By common Jaw there was a guardian in chivalry ; but this 
was taken away by the /. 12 Car. 2. 24. But guardians in ſo- 
cage, by nature, or for cauſe of nurture, continue. ide ante, 
© 5,5 MF: 1 ; 5 _ „ 

By the /,. 4 & 5 Ph. & M. 8. If any take a damſel under 


ſixteen, out of the cuſtody of the perſon to whom the father by 
will, or act in his life-time appoints it, he ſhall ſuffer two yeas 


impriſonment, or pay ſuch fine as the court ſhall aſſeſss. 

By the ,. 12 Car. 2. 24. J 8, 9. A father may by deed in bi 
life-time, or by will, diſpoſe of the cuſtody and tuition of his 
child or children, till their age of twenty-one or any leſſer time, 


and ſuch diſpoſition of the cuſtody to be good and effectual againl 


all perſons claiming the cuſtody or tuition of ſuch child or chil- 
dren as guardians in ſocage, or otherwiſe ; and the perſons, to 
whom ſuch cuſtody ſhall be "if oled, may maintain an action 0 
raviſhment of ward, or 8 againſt any perſons wrongfully 
raking them away, and recover damages for the benefit of ſuch 
child or children. And the perſons to whom ſuch cuſtody ſhall 
be diſpoſed may take into their cuſtody to the uſe of ſuch child 
or children the profits of all their lands, and the cuſtody and 
management of their perſonal eſtate, till their age of twenty. one, 


or any leſſer time according to ſuch diſpoſition, and may bling 


ſuch actions as by law a guardian in ſocage might do. 

And if three are appointed, and one dies, the ſurvivors ate 
guardians, tho? it is not ſaid, To the ſurvivors. N. 2 P. M. 107 
121. | 
Guardian in ſocage, or by the „. 12 Car. 2. has an authort 
and truſt coupled with an intereſt, 2 P. . 122. Vide Guar 
dian, (B. I, Sc.— L. 2.) | 
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And therefore, he may make leaſes, grant copyholds, avow 


in his own name, maintain raviſhment of ward, &c. 2 P. V. 
122. 7 
thority. 2 P. V. 122. 


It is clear in point of law, that a teſtamentary guardianſhip i9 
not aſſignable. Melly/b v. Da Cofta, M. 1737. 2 Athyns 14. 


| (3 P.) Þeir, 
(3 P. 1.) When ſubje& to the Debts of the Anceſtor. 


to the payment of the debt, if he has aſſets by deſcent from 
his anceſtor. Vide Aſſets, (A). Pleader, (2 E. 2, Sc.) Ante, 
2G. 1, He.) | | 
| When he ſhall be bound by the covenant of the anceſtor, Vide 
in Covenant, (C. 2.) 


ſhall be aided againſt the heir. R. 2 Ca. Ch. 225. 
And there ſhall be the ſame decree againſt the heir as upon a 


* 


judgment at law. R. 2 Ca. Ch. 225. | 
If a man has land charged with an annuity of 250. for four 

years, and receives the rent, but does not pay the annuity ; the 

land ſhall be charged in the hands of his heir, tho' the four years 


are expired. R. 2 Ver. 180. . 

If a man ſettles land in truſtees for payment of debts; it ſhall 
be good againſt the heir, tho? no creditor is a party, nor any par- 
ticular debt expreſſed, nor covenant for payment. R. Ca. Ch. 
249. Vide poſt, (4 W. 14.) 1 A&A | 

Tho' the conveyance would be otherwiſe void. Ca. Ch. 249. 

So, if land is ſettled to be ſold for payment of debts ; tho? the 
heir ſhall have advantage of the perſonal eſtate, to be applied in 
the firſt place for payment of debts: yet a purchaſer of the land 
ſhall be ſafe, tho? the perſonal eſtate was not ſufficient for the 
payment of debts, and the heir ſhall rake his remedy againft the 
nuſtee. R. 2 Ca. Ch. 115. , 

So a purchaſer ſhall hold againſt the heir, tho' the truſtee em 
bezils the money. Ibid. | | 
for himſelf and his heirs to cleanſe it, and that all fines and re- 
Overies of the land ſhall be for confirmation of the grant, and 
i recovery is afterwards ſuffered ; the heir ſhall be obliged to 


tj. Abr. 27. | 8 


(3 P. 2) 


But a guardian by the „f. 4 & 5 FB. & M. has only a bare au- 


And though the penalty of a bond is 40l. inſtead of 4ool. it 


„if 4. grants a watercourſe in his land to B. and covenants 


cleanſe the watercourſe, for the covenant runs with the land. 


$09 _ 


Tf a man by ſpecialty binds his heirs, the heir ſhall be liable Ve Ha. 
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(3 P. 2.) When not. 


But the heir ſhall not be anſwerable to another for the debt of 
his anceſtor, who bound himſelf and his heirs by ſpecialty, if he 
has not aſſets by deſcent. | | 8 

So, in a writ of error againſt the heir on an erroneous judg- 
ment obtained by the anceſtor in a real action, the heir ſhall not 
render damages, if he has not aſſets by deſcent. Bro. Aſetc z, 

So a bill for diſcovery of aſſets, againſt the heir, to ſatisfy the 
bond of his anceſtor, ſhall not be allowed, if it does not a 
that the heir was bound by the bond. 1 Ver. 180. | 

So, if there is a verdict againſt the heir, upon a falſe plea in 
debt upon the bond of his anceſtor, and he dies before the day 
in bank, a bill for relief againſt his deviſee ſhall be diſmiſſed, 1 


i 


Ver. 400. my 
(3 P. 3.) What Advantages an Heir ſhall have, and what tot 


When land is charged with the payment of debts, the perſo- 


nal eſtate ſhall be firſt applied in aid of the land. 'Vide ant, 


(3 A. 3, Sc.) poſts (3 V. 2.) e | 
And the ſurplus ſhall be decreed to the heir. Vid at, 
Ae $3: PU RF 

* So, when by ſettlement portions are charged upon land, to be 

paid at full age, if the infants die before, the benefit accruesto 

the heir. Vide poſt, (3 V. 2, 8, 15.) IT 

[If a man deviſes his real eſtate, and alſo his perſonal eſlat, 
to truſtees, to ſell both for payment of debts, and then to apply 
the money ariſing from the perſonal and alſo from the real elfate 


among his five children, thus, to the eldeſt ſon 200/. which be 


gives him at twenty-one, and the reſidue thereof among the four 
others, ſhare and ſhare alike : and if any of the four younger die, 
his ſhare to go to the ſurvivor; if the eldeſt die before twenty 
one, the 2001. ſhall go to the heir of the teſtator. Cruſe v. Barly, 
M. 1727. 3 P. V. 20.) „ | 
[Whether a portion charged on land is given with or without 
intereſt, by deed or by will, if the perſon dies before the age 1 
which. it becomes payable, it ſhall ſink into the eſtate. Soxct!, 
Cotton, M. 1738. 1 Athyns 852] ; 
[But the intereſt accrued thereon before his death, if not pad, 
ſhall be paid to the perſon who maintained him. J[bid.} ! 
So, f a deviſe is of the real eſtate, ſubje to debts and leg. 
cies, and that the creditors and Jegatees not paid may enter u 
fatisfied ; the perſonal eſtate goes in the firſt place in aid of be 
zeal. RN. 2 . 12% - . | | | | 
So, a deviſe of lands for ſixteen years for payment of debo 
and legacies; the ſurplus ſhall be to the heir. 2 Ver. 645. 
Or, if it is for 500 years to pay debts and legacies, and four 


years afterwards to attend the inheritance ; the ſurplus = : 


in fee of 
the life. he 
ſcend to 
Xnerate 
allon y. 
4 427, 

If 2 
del by leg 
pectant 


Nor and 


itn the m 
cf. more, 


„ —ͤ _ - 


immediately to the heir after debts and legacies paid. 2 Ver: 
645 Eg. Ca. 187.9 | 8 . dad Part of 
Go a deviſe of lands to be ſold to pay debts and legacies, the 2 Mad. Ca. 
ſurplus to his executor, and to be perſonal eſtate, ſhall go to the 
heir. 2 Ver. 645. | | eo | | 
But if a man deviſes land to be ſold for payment of debts and 
legacies, and the ſurplus to his heir, and deviſes his goods with 
his houſe, and the reſidue of his perſonal eſtate to his ſiſter, 
whom he makes executrix ; the perſonal eſtate ſhall not go in aid 
of the real. 2 Yer. 718. Eg. R. 72, 129. | 
[If 4. ſeiſed in fee of lands, poſſeſſed of perſonal eſtate, gives 
all his worldly goods to his wife, and then deviſes the lands to 
her for life, then to R. his ſon, and his heirs, and gives M. his 
daughter 150/: to be paid her in twelve months after R. ſhall come 
to enjoy the premiſſes ; and if R. dies before his mother, then 
H. another ſon coming to the poſſeſſion thereof, and ſurviving his : 
mother ſhall pay M. 200. ; this charges the real eſtate only, and > 
ſhall be paid by the heir claiming under the deviſee and heir at 
law of teſtator. Miles v. Leigh, M. 1738. 1 Athyns 573.] | 
So, if the grandfather mortgages and dies; then the father 
dies; the perſonal eſtate of the father ſhall not be applied for the 
payment oft the mortgage. Sal. 450. | | 
If a man purchaſes an _ of redemption, the mortgage ſhall 
not be paid out of his perſonal eſtate 1 Ver. 37. bis 
80, if a mortgagor deviſes lands in mortgage to B. and other 
land for payment of debts; B. ſhall take the lands in mortgage 
cum onere, R. 2 Ver. 183. 7 | 


to | | 
. [If A. deviſes lands to B. in tail, remainder over, &c. then in N 
late, mortgage for 1 300. and deviſes other lands ſubject to his debts, 
5 in caſe his perſonal eſtate and other eſtates deviſed for that pur- 
eſtate poſe are not ſufficient; to C.; the 13001. muſt be paid out of 
h be perſonal eſtate, or if deficient out of the real eſtate deviſed to C. 
ſour Bartholomew v. May, H. 1737. 1 Atkyns 487. | | 1 
ir die, If a man ſeiſed in fee of an eſtate, having borrowed money, | ! 
renty- pives bond for it, and. afterwards a mortgage on it, and after- [ 
3070) vards by will deviſes the eſtate in fee ſo mortgaged, and alſo an { 


eſtate for lives to A. his wife, and makes her ſole executrix, and . 
aher making his will purchaſes at two different times the reverſion h 1 
in fee of the life · hold eſtate, and dies without altering his will: g | 
the life hold eſtate, and the reverſion of it, ſo purchaſed, ſhall de- { 
ſcend to the heir at law, but it ſhall be liable as real aſſets to | j 
xonerate the mortgaged eſtate in fee deviſed to A. the wife. | 
alan v. Hancock, M. 1742. T. 1743. T. 1744. 2 Athyns | j 
+ 427, 430.] Noh: £3 | | | 
if A. and B. his wife, ſeiſed in right of B. of lands in D. | 5 | 
eld by leaſe for three lives, and ſeiſed of the inheritance in fee, { 
wectant on the death of B.'s grandmother and mother, of a | 
not and lands in L. mortgage the lands in D. for 10004. and 
en the manor, Oc. in I. for 800/, and then on borrowing 
of. more, ſubject both to payment of the three ſums, _— 
| | ore 


$14 2? CANCERS 


fore payment A. dies, add B. becomes ſolely ſeiſed, and borrowy 
2400. 6d. which with 1591. 197. 64. intereſt, makes up 2400 
and by indorſement on the ſecond mortgage makes both ſubject 
thereto; and then agrees with C. that for 22601. 105. ſhe vill 
convey to him and his heirs the eſtate in L. ſubject to the two 
lives, the money to be applied in diſcharge of the mortgage, and 
that the leaſe ſhould be renewed, and a third life (C. 's ſan) added, 
and then C. to lend her 1600. to pay the reſidue of the mort. 
gage, the fine, and her debts, and C. pays tool. and the grand. 
mother dying, C. agrees to pay 1460. more, and pays ſeveral 
other ſums in part, and the leaſe is renewed and the fine paid, 
and C. takes notes and a bond for the ſums advanced till the 
agreement ſhall be compleated, and before that B. dies inteſtate. 
On a bill brought by her adminiſtrator for himſelf and the credi. 
tors of C. admitting the facts, the agreement ſhall be carried in- 
to execution againſt the heir at law. Lacon v. Mertins, M. 1743. 


3 Athyns 1. ] | e ob 
So, if in a mortgage there is no covenant for payment, and 
the mortgagor's perſonal eſtate is deviſed to his wife; it ſhallnot 
be applied to the mortgage. 2 Ver. 701. Eg. Ca. 129. 

So, if 4. having power to charge 500/. for payment of debts, 
makes a mortgage for that purpoſe, and, upon an aſſignment of the 
mortgage, his ſon covenants to pay ; the perſonal eſtate of the 
ſon ſhall not be applied. 2 P. W. 596. . 4; 

If a debt is recovered againſt the heir upon the bond of his an- 
ceſtor, when the executor has aſſets; the executor ſhall be com- 

pelled in equity to reimburſe the heir. Ca. Ch. 74. Per Hal, 
Hard. 5 12. 1 Ch. R. 156. 8 x 
If a man enters into an article for the purchaſe of land and 
dies, the money ſhall be decreed to the heir for the purchaſe 
1 Sal. 154. 2 P. V. (632.) Vide Aſeets, ante, (2 G. I.) 
S8o a mortgagee ſhall be paid out of the perſonal eſtate, if there 
are aſſets for debts and legacies. Sal. 449, K. Ch. R. 401. 

So, if there is a reſiduary legatee, the heir ſhall be aided ou 
of the perſonal eſtate. R.,2 Ver. 43. K. Eg. R. 72. 

Tho he be the deviſee, after the death of the reſiduary legs 
tee, and alſo heir. Dub. 2 Ver. 470. "87 2827 

But if a man is indebted by mortgage, ſtat. c. which charge 
the real eſtate, and there are perſonal aſſets for other debts; if 


the mortgagee, Ec. recover their debts out of the perſonal eſtat:, Gat's ix 

the other creditors ſhall be relieved againſt the heir in equity, for intitle J , 

- ſo much as was chargeable on the real eſtate. Vide poſt, (3 V. ö. 2 n 
So ſhall a legatee, where, by extent, c. upon the perſonal fir 4 

eſtate, no aſſets remain for legacies. R. 2 Ca. Ch. 5. 8 

Or, if the perſonal aſſets are exhauſted by payment of debts WW. . ** 

for which the land was charged. K. 2 Ca. Ch. 117. the r; np 

If the caſe is dubious, the heir ſhall be preferred. D. Co. G. MI n 


7. 2 Fer. 571. 
If a deviſe is to a daughter in fee, proviſo that the ſon and . es 


heir ſhall have the land, if he pays gol. at ſuch a day j fs daughter q 
| . | | onal e 
Ver, 1} 


CHANCERY. | | 
does not pay it at the day, and the daughter ſells, the heir ſhall 
_ Ca. Ch. 1. 


If a deviſe is to A. arid his heirs, in truſt to pay a third of the 
fits to his wife in lieu of dower, till his ſon is twenty-one 3 
and dut of two thirds to raiſe portions for younger children, and 
after the fall age of his fon, to him in tail, c. If the ſon dies 


before the age of twenty--one, the profits after the death of the 


or adminiſtrator- R. 2 Ver. 139. e 
If a man deviſe to three and their heirs; to the uſe; or in truſt 


ing any uſe or truſt of the fee; it thall be decreed to his heir at 
law, and not to the truſtees. K. 2 Fer. 644. 3 gps 

If a man ſettles an eſtate by deed or will, all that is not other- 
wiſe diſpoſed of goes to his heir; as, if he ſerties an eſtate in 
truſt, that if bis daughter marries A. and has iſſue, ir ſhall be to 


iſſue, to B. in tail, and for default of ſuch iſſue to C. which B. 
and C. are his heirs at law; if the daughtet has no iſſue, where- 
by the condition precedent is not performed, and A. cannot take 
for his life, C. ſhall have one moiety of the profics, and B. the 
ather, during the life of 4. R. Ca. Parl. $7: | | 

[If one devifes a rent-charge to be fold to pay legacies amount- 
ing to 800“. and if it ſells for- 1000/. then to pay à furthet 
legacy of 200. ; if it ſells for more than 800!/. and leſs than loool. 
the ſurplus ſhall belong to the heir as a reſulting truſt. Stonehouſe 
v. Exelyn, P. 1734. 3 P. M 252. ] 


IF. 


vill, that the profits (beyond an allowance) thall be laid up for 


there twenty-one, and the teſtator dies, leaving no perſon in ef to 
1 take under the limitations; until ſuch perſon be born, the profits 
d out we to be looked upon as a reſidue undiſpoſed of, and deſcend 
to the heir at law. Heplins v. Hopkins, M. 8 G. 2. C. T. T. 44. 
leg. —— W Mr. Pope alludes in his account of V uliure 
Weng, : 
cru [And if ſuch perſon comes in ef, and dies, the heit at lav is | 
bts; ſill intitled to the profits above the maintenance during this in- 
eltate, lant's life, and to all profits afterwards, till a perſon comes 1 2 
* - titled to an eſtate for life in poſſeſſion. Hophins v. Hophins, T. 


749. 1 Vezey 266.] 


0 the right heirs of A. with power of revocation on ſettling ocher 
Ca. nds in C. of equal value, and free from incumbrances to the 
1 lane uſes; and afterwards by will deviſes theſe lands to C. fof 
ſon 1 fe, and all his other lands to truſtees, for the uſe of his only 
9 daughter and child, with remainders over, and directs all his 
onal — to be laid out in lands to be ſettled to the ſame 

OL. II. | 


uſes 3 


be relieved, upon payment afterwards, againſt the vendee. R. 


wife and the portions raiſed, go to the heir at law, his executors 


for 4. for life, and his iflue feverally in tail male, without limit- 


A. and his wife for their lives, and after their death without 


[If there is an executory deviſe of lands with a proviſo in the 


the firſt perſon that ſhall be intitled to the lands when he attains 


{If 4. ſertles lands in H. to himſelf for life, to truſtees to pre- 
Ae ſerve, Sr. to his firſt and other fons in tail, to B. for life, to 
truſtees to preſerve, c. and to his firit end other ſons in tail, to 


$73 
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tiſes ; and afterwards by leaſe and releaſe intended as an exec. 
tion of the revocation in the firſt ſettlement, conveys lands in 7. 


to the ſame uſes as thoſe in H. but theſe lands are not of equal 


value, and are ſubje& with, others to a term to raiſe 10,000/, 
this is not a good execution of the power of revocation ;. the ſe. 


cond deed is a revecation of the will as to the lands in Z. thereby 


ſertled, and if B. chuſes to adhere to the lands in H. he is 2 
truſtee for the lands in Z. for teſtator's heir at law, and C. is not 
intitled to any equity againſt him. Burgorgne v. Fox, P. 1738, 
1 Athyns 575] 3 . 

[If a man deviſes all his freehold lands in the occupation of 
L. and all the reſt of his eſtate, conſiſting of ready money, jewel, 
leaſes, judgments, mortgages, Oc. or in any other thing what- 
ſoever, or whereſoever, to his wife, yet the reſt of real eſtate 
does not paſs. Timewel! v. Perkins, M. 740. 2 Atkyns 102. 
[If a man deviſes to his fon, II. all his freehold and copyhold 
in C. (which copyhold I have ſurrendered to the uſe of my vil) 
and dies, having ſurrendered part of a houfe, and not the other 
part which he, had purchafed after the furrender, only what was 
ſurrendered ſhall paſs, and the cuſtomary heir ſhall not de di- 
inherited of the reſt, Gaſco:gne v. Barker, M. 1743. 3 4- 
bd... 1 7 
[If a man by articles before marriage covenants to ſettle [ands, 
or a rent-charge thereout, of 4ol. per annum on truſtees, to the 
uſe of him for life, wife for life, in bar of dower, remainder to 
the heirs of their bodies, and he has then no real eſtate, but 


purchaſes afterwards one of g/l. in A. and then another of 40% 


in g. ſubject to an eſtate for life to another in an undivided moi 
ty, the lands in A. and the moiety in poſſeſſion of thoſe in J. 
Gall be conſidered as purchaſed in performance of the covenant 
and go towards the widow's jointure, the .motety not in po 
fon ſhall go to the heir at law. Deacon v. Smith, P. 1740. 3 
Athyns 323.] | | | 
III 4. by articles previous to his marriage with B. covenantsto 
lay out 2000/. in land, and to ſettle on A. for life, B. for lie, 
ben to truſtees to ſell and divide the money among the ohildred 
of the marriage, to ſons at 21, daughters 21, or marriage, pro. 
vided no ſale be made till one of the ſhares become payable ; ad 
lands are purchaſed, part before, part after A.'s death. Cie 
only child attains 21 in B.'s life, but never applies for a 
nor are the lands conveyed to her, but ſhe lets leaſes of then, 
reſereing rent to her and her heirs ; B. dies, C. dies intellath 
the lands ſhall go to the heir at law, and not be conſidered u 
perſonal eſtate. Crabtree v. Bramble, H. 1747. 3 Ath. 680.] 
[If a woman under age gives a. perſonal legacy to her dangh: 
ter, and deviſcs her real eſtate to a ſtranger, the daughter l 
not obliged to make an election, but ſhall take the legacy. unde 
the will, and the real eſtate as heir at law, the will as to 
being void. Herle v. Greenbank,. P. 1740. 3 Athyns 695. i 


Fexey 298.) | : 


But 
lee. Imp 
required 

(If m 
the partie 
then it ſ 

according 
before A 
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[But u. 
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fit a man gives legacies to his executors, and a eopyhold to 
A. he paying his executors 1000/, and gives the reſidue of his 


eſtate to a charity, this 1000. is a charge on real eſtate; there» | 


fore void by ſtatute of mortmain, and the deviſes cannot take 


without performing the condition, therefore the 10004. ſhall go . 


to the heir. Arnold v. Chapman, 7. 1748. 1 Vexcy 108.) 
If a man ſettles an eſtate in truſt for ſuch uſes as he ſhall aps 


point, and appoints that the truſtees convey to his daughters, ge- 


nerally ; the daughters have only an eſtate for life, and the heir 
ſhall have the reverſion. R. 2 Ca. Ch. 125: | % 


Tho? the truſt was, for want of an appointment, to his ſon and | 
daughters and their heirs z for he has made an appointment. R. 


2 Ca. Ch. 125. NEE „„ : | 
So, if a leaſe for three lives is in truſt for B. who dies; the 
trult ſhall be decreed to his heir. R Ca. Ch. zi. 
If a deviſe is of land for fifteen years, in truft for payment 
of debts ; after the debts are paid, the reſidue of the profits du- 


ring the years, ſhall be decreed to the heir. N. cont. but a Qu. 


[Money agreed to be laid oat in land ſhall be taken as land, 
and go to the heir, whether the money was in the hands of truſ- 
tees, or remained in the hands of the covenantor. Lechmere v. 


| 
( 
. is there made. Ca. Ch. 98. 1 Ch. R. 263. 


s, E. Carliſle, M. 1733. 3 P. W. 211. C. T. T. 80.] 


he But if the covenantor after the covenant purchaſes lands in 
10 fee · ſimple, (thoꝰ without the conſent of truſtees as the agreement 
bu required) they ſhall go as a ſatis faction pro tanto. Ibid. | 

Mop [If money is ſettled to be laid out in land, and afterwards all 
wie- the parties intereſted agree, that if A. dies before it is ſo inveſted, 
B. then it ſhall go to them, and their executors and adminiſtrators, 


nat, according to their reſpective intereſts; and one of the parties dies 


ofſ before A. it ſhall go to the heir, and not the exechtor. Oldham v. 


. 3 Hughes, M. 1742. 2 Athyns 452.] | 


[But where there is a truſt of money, clearly intended to be 


nts 10 onſidered as money, tho? afterwards there is a power given to 
7 lie, de truſtees to lay it out in land, yet, if it is not done, it ſhall 
gilden ot be conſidered as land, nor go to the heir. Stamper v. Millar, 
e, pio. „1744. 3 Athyns 212. i | | 
ez 10 So if a man by will directs his real eſtate to be ſold, and the 


roduce together with his perſonal to pay debts and legacies, and 
re of the legacies is void by law, or lapſes, it goes to the 
lduary legatee, not to the heir at law. Durour v. Motteux, 
4745. 1 Vezey 320} | | 

[If a man by will gives all his worldly eſtate, all his real and 
lonal eſtate to truſtees, to pay ſeveral annuities and other 
ns out of perſonal, and if that is deficient, out of rents and 
vis of real; and as to the reſidue of real and perſonal, to ſuch 
eren as his daughter ſhould have, equally ; if ſhe dies with- 
t ſve, to others, and directs, that, on the death of annui- 
dis, their annuities ſhall go back to the reſidue, and go to thoſe 
cmainder over, but this provided his daughter dies without 


rents 


* otherwiſe to be divided among them <qually ; the ſurplus - 
LS =» 
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| vents and profits of che real eſtate accumulate, and do not yy 
I to the heir at law ; but whether to the daughter's children, or to 
thoſe in remainder over 9. ? Gibſon v. Ld. Montford. T. 1550. 
1 Vezey 485.) N Es 
If by articles the portion of the wife, and fo much money of 
the 'hufband, are to be veſted in a purchaſe, for the uſe of the 
huſband and wife and the heirs of their bodies, without faying 
how the uſe ſhall be afterwards, and both die without iſſue be. 
fore a purchaſe ; all the money ſhall go to the heir of the bil. 
band, and not to the executor of the wife, though ſhe ſurvied, 
K. 2 Ver. 20. a F | bs 
- If an heir purchaſes 2 prior mortgage or incumbrance to de. 
fend bim from meſne incumbrances ; on a bill by the meſre 
mortgagees, this prior mortgage does not aid the heir ; for he 
ſhall not be allowed more than the money bond fide paid for the 
purchafe of it. R. 2 Vent. 353. 1 Ver. 335, 6. 464, 

If a man creates a term in truſtees for portions for his daugh- 
ters to be paid at marriage or age of twenty-one years, and after- 
wards in truſt for his heir, and by his will deviſes the like por. 
tions for his daughters, but ſays, that bis daughters ſhall not 
Have double portions, and one daughter dies under age and un- 
married ; her portion ſinks for the benefit of the heir, R, 1/#, 

205, 324. K. 2 Ver. 93. Vide poſt, (3 V. S.) : 
So, if the term is for raiſing 6000). for the iſſue with which 
his wife is privement enſeint, if it be a daughter; a daughter i 
born, but dies; the portion does not go to her adminiſtruct, 
but ſinks for the benefit of the heir. R. 2 Ver. 288. 
If A. covenants to pay £c00!. to B. for building a new houk 
upon his eſtate, and dies before the houſe is built; the heir, if 
there are perſonal aſſets, ſnall compel the executor, or zd 
niſtrator, to build the houfe. R. 2 Ver, 322. | 

[If a perſon incapable to manage his affairs, and who is att 
wards found lunatic, at that time Jays out part of his perios 
in the purchaſe of real eſtate with the approbation of his of 
ſon, the purchaſe ſhall ſtand. Sergeſon v. Sealey, M. 1! 


cannot 
vving 


2 Allyns 412.] 5 
But if a portion is limited to be raifed out of land for a dy 

ter, without limiting any time of payment; if the daughter, 
her age of feventeen, diſpoſes of the fum to be raiſed by her wi 
the portion ſhall be paid to the executor of the daughter 
2 Fer. 74, 352. 1 e 5 1 
So, if the portion is appointed to be paid at the age of «x 
teen, or marriage; the daughter, after eighteen, may diſpoke 
it by her will, tho? ſhe dies before-marci. 38. KR. and. 
Parliament. 2 Ver. 352, 354- | | = 
If a man deviſes lands to A. to pay 6000. to be within 
month s after his death, and in default thereof to B. and | 
heirs : B. dies within three months; the lands ſhall go by 
limitation to the heir, and not as a mortgage to the exec 
R. 1 Ver. 402, E. Ar. 105. 


* 


- 
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debts paid, diſpoſes thus; he deviſes the advowſon, glebe profits 


any college, the beſt purchaſer ; and gives C. her heirs, &c. his 
freehold lands in O. and after ſome ſmall legacies, gives her the 
reſidue, and makes her executrix ; there is no reſulring truſt to 
the heirs at law of A. but a deviſe of the beneficial intereſt to 


Lundin, H. 1738, and T. 1739. 1 Ahn: 618. 
If A. patron and incumbent of S. by will deviſes the advow- 
ſon to B. on truſt, to preſent V. his ſon, and then to ſell it, and 


his daughters, and if either die before twenty-one, or marriage, 
her third to the ſon if he confirms the will by deed, if not to the 
ſurviving . V. is preſented and dies before the ſale, 
learing an infant daughter; there is no reſulting truſt for the 
heir at law, and the ownerſhip in equity is veſted in the ceffut 
que truſt of the ſurplus, who ſhall preſent. Hawkins v. Chappel, 
M. 1739. 1 Atkyns 621. 8 7 
If a man ſeiſed in fee of A. directs that it ſhall be exchanged for 


SE > FATE 


and to permit his wife to enjoy A. till the exchange, and then to 
ſenle B. on his wife for life, with remainders to the ſame perſons 
to whom he had limited gther manors by his will, whereby he 
bas deviſed all his real eſtates to truſtees, and the exchange 
cannot be made ; the heir at law of the teſtator, and of the ſur- 
viving truſtee for A. ſhall not have 4. but the perſon intitled 
under the will to the other manors ſhall have it. E. Coventry 
v. Coventry, T. 1742. 2 Atkyns 366.] | | 


a law is not before the court, though he cannot be found; but it 
will decree a fale. French v. Barin, H. 1740. 2 Athyns 120.] 
[If an heir at law defendant admits the will that diſinherits 


v. Putter, T. 1749. 3 Alkyns 719.] 
gives 2 contingent legacy to A. who becomes his heir at law, 
vith expreſs condition not to diſpute the will, which is not duly 
executed to convey lands, A. when of age ſhall make election 
of de. 127 or the lands. Boughton v. Boughton, T. 1750. 
2 ecey 12. ä | | | „ 1 

(If a man deviſes that till A. attains twenty-oge, or marries, 


and retain gool, per annum to herſelf, and to account with A. 
if the attains twenty-one, or marries; if 4. dies before either, 
then to C. his niece and heir at law; the court will not appoint 
© receiver on the prayer of C. but {Semb.) will grant injunQion 
to lay waſte, Knight v. Dupliſa, T. 1751. 2 Vezcy 360.] 


[If A. incumbentand patronof B. as to his worldly goods, after 


and appurtenances, to C. his mother-in-law, willing her to fell it 
as ſoon as ſhe conveniently and lawfully may to Baton College, 
or if they don't agree, to Trinity, or if they don't agree, to 


C. with injunction to ſel] to particular ſocieties. Hill v. Bis 


after payment of debts, to diſtribute the reſidue in thirds to 


B. and for that purpoſe deviſes it to truſtees to make the exchange, 


[The court will not declare a will well proved, where the heir 


bim, he is not intitled to inſped the deeds of the eſtate. Potter 


(If a man by will deviſes his land to his younger ſoo, and 


her mother R. ſhall receive the rents, and pay A. Zool. a year, 


= 
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Vide Idevt 
(C.) 


c H ANC E Rx. 


(3 Q) Jdeot. 


| [ T HE power of juſtices of peace does not extend to luna: 


ticks, whoſe relations are in a condition to apply to chan: 


. - 


cery. Anon. 7. 1740. 2 Athyns. 52.] | 

If a commiſſion is granted to A. chancery at diſcretion may af- 
terwards commit the cuſtody to another. Semb. 1 Ver. 262, 
But will not change it, upon a petition by the next of kin, be- 
_ cauſe that the inheritance may deſcend to the committee, or that 

the maintenance is too large. 2 P. W.-263. „ 
[Notice of paſting accounts of Junatick's eſtate ſhould always 
be given to ſuch relations as would be intitled to a ſhare if he died 
inteſtate z_ but they are not allowed coſts of attendance unleſs for 

ſpecial cauſe. Ex parte Wright, T. 1750, 2 Vezey 25. 
If a lunatick has eſtates both in England and Scotland, a pro- 
portion from each ſhould be allowed for his maintenance, M. 


Annandale v. Marchioneſs of Annanaale, FT. 1751, 2 Vezy 181.) 
Ihe court will (on circumſtances) order the bond given 


by committee to be delivered up, and leſs ſecurity taken, Ee 
parte Northleigh, T. 175 5. 2 Vexey 67 8. | 


Iso, will order it to be delivered up, on a greater ſecurity 


being, pes but ſuch applications are not encouraged, as the 
lunatick might be without remedy for the time paſt. Ex parte 
Pereira, T. 1755. 2 Vezey 674] | | 


A committee cannot make an incumbrance upon the eſtate of 
an ideot, without an order of court, by mortgage or otherwiſe ; 
for he has but an eſtate at will, 1 Yer. 262, 

Committee of a lupatick's real eſtate may cut down timber on 
it for repairs, and if they have bought timber, they ſhall make 
good the money to the perſonal eſtate, Eæ parte Ludlow, T. 
1742. 2 Atkyns 407.] . ä | 
| So, if A. before his lunaey makes a mortgage, the committee 
cannot join in an aſſignment for a greater ſum, N. 1 Ver. 262. 

So he cannot make leaſes. 1 Ver. 262 
Nor demand an allowance for improvement of the eſtate by 
building upon it. 1 Ver. 263. 5 „ 
If A. is found a lunatick from ſuch a day, without intervals, 
ell alienations by him, after that day ſhall be ayoided. 2 Ver. 
678. Vide 2 Ver. 414. __— 
So, a purchaſe from him at an under-value, though confirmed 
by fine and recovery, upon repayment of ſo mych as was duly 
advanced wit intereſt. 2 Ver. 678. 3 
| [To keep a eommiſſion of Junacy une xecuted for any long time 
is a contempt. Anon. T. 1740. 2 Athyns 52] | 
[If there is a miſbehaviour in executing an inquiſition of lu· 
nacy, the court may quaſh it, and direct a new commiſſion, but 2 
meljus inquirendum is only grantable on the part of the _ 


- 


who cannot traverfe as a ſubject can. Ex parte Roberts, 


* 


1743. 3 Ahn 5. | | 0 
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[If the Junatick appears better on an inſpection after the in- 


viſition taken, the court will grant a traverſe, and ſuſpend the 
grant of the cuſtody till further order. Ibid.] , 

' Whether the party can have a traverſe without applying to this 
court? Q. Vide Cutts Caſe, Ley 86. but without leave of this 
court the cuſtody cannot be ſuſpended. ' [3id.J | 
[If the inquiſition be to inquire whether A. is a lunatick, 


or enjoys lucid intervals, ſo that he is not ſufficient for the go- 


vernment of himſelf and his affairs, and the return is, that A. is 
from the weakneſs of his mind, incapable of governing himſelf, 
and his lands and tenement, it is an illegal and void return, and 


the inquiſition ſhall be quaſhed. Ex parte Barneſley, T. 1744. 


3 Athyns 168. ] 
115 


e above return is good in ſubſtance, tho? informal, and if 


a ſecond inquiſition is returned that he is of unſaund mind, ſo that 
ke is not ſufficient to the government, c. it is good, and after 
thoſe two the court will not grant a traverſe. Ex parte Barne/ley, 
T. 1744. 3 Athyns 184.) HEMT: 

(Not only the lunatick, but the heir of the lunatick is bound 


vpon the traverſe of the inquiſition. Ex parte Roberts, H. 1745. 


z Athyns 308] _ 


[The chancellor will on application make a proviſional order, 


as to the effeas of a ſuppoſed lunatick, till the lunacy is fully. 
determined. Ex parte Heli, P. 1748. 3 Athyns 635.] ©» 
[The court will direct one found non compos before a foreign 
juriſdiction (as the ſenate of Hum argh) heir to a mortgagce, to 
convey, under 4 G. 2. c. 10. Ex parte Otto Lewis, T. 1749. 
I Vezey 292. 4 ä | | 
If the ſuppoſed lunatick-is abroad, the commiſſion may be di- 
reed to the county in England where his manſion-houſe and 
ellate lies. Ex parte Southcet, T. 1751. 2 Vezey 401.] | 
[The common form is not of neceſſity to be obſerved. 1b:d.] 
The commiſſioners and jury have a right to inſpect the perſon, 
but they are not obliged ſo ta do. [bid.] | 


[Not being able to anſwer the moſt common queſtion touching 


gures, is not ground for a commiſſion, if the party gives ra- 


onal anſwers to other queſtions. ' Ld, Donegal's Caſe, P. 1752. 


2 Vezey 407.] 
A man's appearing not Junatick at one time does not prevent 
plication afterwards, but if there has been a perſonal examina- 
wn on the firſt, the chancellor will not proceed without new in- 
ſtection. Jbid.] „„ | 
(IF a man is found an ideot for fo many years paſt, it is good; 
for finding him an idlot implies from his birth, the reſt is ſur- 
Pulage, Ibid.) = | 
Tho' a man is very weak, and a petition for commiffon is 
pelented in the name of infants, whoſe remainder may be thereby 
Clcated, the court will not grant commiſſion, and the ebart will 
et relief againſt deeds or will obtained from a man againſt 
ku it will grant a commiſſifa. {64..] | 
Sp [A pe 


519. 


= c HAN CE Rv. 

[A petition to ſuperſede 2 commiſſion, muſt be in the name of 
the perſon who had recoyered ſound mind. Ex parie Stanley, 7. 
1759, 2 Fezryzs.] | 8 


(3 R.) Infant. 
(3 R. 1.) How be ſhall ſue. 


Vide Pleader, A N infant ſhall have the ſame relief in chancery as another 
(2 C. 1.) perſon, 125 1 88 | 
And may ſue by prochien amy, or guardian, Vide Prafiical 
Regiſter in Chancery 194. 1 
Or in perſon. Vide Practical Regifter in Chancery 194. 
Sq a bill may be exhibited by any one, as prochien amy to an in. 
fant en wenlre ſa mere, and he ſhall thereupon have an injunction 
to ſtay waſte. Eg. Abr. 71. 2 Ver. 7511. | 


So a bill for an infant by a prochien amy, without the conſent of 


the infant, ſhall be allowed; for it is at his peril, Mich. 1713 
Eg. Abr. 12, | " Laid 

[ Prochien amy need not be a relation, but then he muſt be a 
perſon of ſubſtance, becauſe liable to colts. Anon. H. 1737, 
1 Atkyns 570. 5 | 

Sa a ftranger may demand an account for an infant, againſt 


his guardian, during his minority, tho' the infant himſelf cannot 


have an account againſt him, tl his full age. 2 P. W. 119. 
[If a man leave iS nog eſtate between his wife, whom he 
makes executrix, and two infant children, and a relation, as 
vchien amy, files a bill againſt the wife for an account; ꝙ 
affidavit of other relations, that the ſuit is not for infants benefit, 
the court will refer it to a maſter, and on his report to that 
effect, 1 preceedings. Da Cofta v. Da Cofta, F. 1732. 37 
W. 140. | TEE 4 5 
If there be a miſtake by the offer of an infant in his bill; the 
court will take care of him, and direct an amendment of the 
bill. 2 P. W. 386, 7. | | | 
(n extraordinary circumſtances, the court will give ao infant 
; plaintiff a day to ſhew cauſe, Bennet v. Lee, H. 1742. 2 4,7 
&yms 529.) | 5 
But when an infant ſues, he ſhall have no other . than 
a man of full age; for he ſhall pay colts ; and if he claims by 
a will, there is no need of proof as to himſelf. 2 P. V. 519. 
[On a bill filed by prochien amy, an infant pays no colts, 
Turner v. Turner, T. 12 C. Str. 7o8.] e 


N. B. The contrary was ordered at firſt, whereupon plaintiff ob- 
tained a re-hearing as to the point of coſts, when it was 0 
dered as here reported. This is probably the reaſon why thit 

caſe is wrong reported in 2 P. W. | Sele Caſes in C. Cc. 

(3 R.2) 


FR 


8 N + 


\ 


CHANCERY, 


(3 R. 2.) How he ſhall be ſued, 


8 


If an infant is ſued, the court will appoint a guardian to defend Vide Pleader, 


him. Vide Practical Regiſter in Chancery 194, 5, | 
Or he may anſwer in perſon. Vide Pradiical Regiſter in Chane 


194. 
(An infant when he comes of age is intitled to put in a new 


anſwer, and make a better defence if he can. Bennet v. Lee, H. 


1742. 2 Atkyns 529. | 


(2 C. 2.) 


[An infant may alſo apply to put in a better anſwer during his 


infancy, where he might not be able to come at the ſame evidence 
when he ſhall be of age; as if the neceſſary witneſſes are old. 
Jbid. | : 

And may be compelled to the performance of a decree, Vide 


 Frafiical Regiſter in Chancery 195. 


And ſhall be committed, if he diſobey it, Ibid. 
If he ſues by prochien amy, and after his full age he does not 
proceed, whereby his bill 1s diſmiſſed ; he ſhall pay coſts, and 


take his remedy againſt his prochien amy. 2 P. W.297. *Vide 


ſupra, (3 R. 1.)* 


(3 R. 3.) What Things he ſhall be decreed to do, duripg his 
| Infancy, | 2 
If land is conveyed by truſtees to an in nt, he ſhall be com- 
pelled to perform the truſt, during his minority. Semb. 1 Ver. 
. | | | | a 
So, if land is given to him for payment of an annuity to 
7235 he ſhall be compelled to pay it, and the arrearages. 
ol, 171. | | 
So, if there be a bond for the money of A. in the name of 
- infant ; upon payment to 4. the infant ſhall be ſtayed from 
„ We | 8 
So, by the ff. 7 Ann. 19. an infant truſtee may, on petition 
„ to a maſter, be ordered by the court to aſſign his 
truſt. | | 


(3R. 3) 


To perform 
__ truſt. 


* 


Tho the truſt eſtate be abroad; for the order is merely per- 8 


ſonal on the truſtee, and the words of the act are general. 2 
Brown 32 5. * 5 

[By ff. 4 G. 3. c. 16, the powers of 7 Ann. c. 19. are granted 
to the courts in the counties palatine and Wales, with reſpect to 
lands in them ſeverally.] | 

[The Fl 7 Ann. c. 19. extends only to plain and expreſs truſts, 
not to ſuch as are implied or conſtructive only, Goodwin v. 
Lifter, M. 1938. 3 $87. ] 


Therefore if A, covenants to convey, dies, and the premiſſes 
deſcend to B. C. and D. an infant; F. and C. ſhall convey im- 
mediately, and a day be given to D. to ſhew cauſe within ſix 


months after he is of age. Ibid.] ; 


[Or 


5 
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fOr if "ORE fee are deviſed to infant, charged with PP 


and legacies, the infant ſhall not be decreed to join in ſale of ſo 


much and ſuch part as ſhall be ſufficient and fit to be fold to Pay, 


but the maſter ſhal! report, and the infant convey when of age, 


unleſs he ſhew cauſe in lix months. Anon. T. 1730. 3 P. V. 


a 7 In infant truſtee ſhall not be decreed to convey, if there is 2 


doubt whether he has an intereſt of his own in the eſtate, unleſi 
on proper ſuit. Hawkins v. Obeen. T. 1754. 2 Vezey 559, 
And to levy a fine, if it be neceſſary for an effectual afſipy. 


ment; as, if ſhe be a feme covert. (Vide Comyns s Reports 61 5.) 


The court will order an infant who is a feme-covert, and heir 
of a mortgagee in fee, to cenvey by fipe, the huſband conſenting 
by council, for affidavit of ſervice on him is not ſufficient, E 


tarte Maire, P. 1747. 3 Atkyns 479.] © 8 


{The court will order an infant truſtee to convey by common 


recovery; for the act is general, that he ſhall convey as the coun 
Wall direct. Ex parte Johnſon, T. 1747. 3 Athyns 559.] 


On application for an infant truſtee to joia in ſuffering a com. 


mon recovery, the court will order all parties to concur in all 


neceſſary acts for the infant's ſuffering it, as it is doubtful whether 


he can do it without a privy ſeal. Ex parte Bowes, T. 1744. 3 
Athyns 164.] 5 . 19555 

But this ought to be done, where the truſt is manifeſt ; for if 
the truſt is not in writing, there ſhall be a decree upon a bill. 


2 R. 549. ,* 1 
So a decree for the ſale of an eſtate for payment of debts, binds 


infants, 1 Ver. 295. : | | 
So an infant ſhall be forecloſed, if he does not redeem a mort- 
gage during his infancy. 2 Vent. 351. | | 
But if the title is dubious, he ſhall not be forecloſed, till his 
fall age; for no money can be expected on the aſſignment. hid. 
And if he be forecloſed, he ſhall have a day allowed hin, 
after his full age. 1 Ver. 295. | Ee, 
So, if he be decreed to join in a fale, he ſhall have a day 
to ſhew cauſe to the contrary, after his full age. 2 Yer. 429. 
So, if it be decreed that any one ſhould hold and enjoy land 


againſt him. 2 Ver. 479. | 


« 


A decree for the confirming or avoiding of a will, where an 
infant is heir or deviſee, ſhall be final and binds the infant. E. 


Kg. Ca. 128,” - - | 5 | 
An infant is bound by an order made by the court by conſent, 


r Mad. Ca. though there was no reference to the maſter to enquire whether 


(3 R. 4.) 


To to his 
duty. 


it would be for his benefit. 1 Brown 484.“ 

[The inheritance of an infant is never bound by any diſcre- 
tionary act of the court, though as to perſonal things it has becn 
done. Taylor v. Philips, T. 1750, 2 Verey 23.) | | 


So an infant ſhall be compelled to give a diſcharge for money 
paid to him. | | 8. 


confir 
money 
others 
ing on 
theſe | 
benefy 
it, as 
break i 
dale, 7 
If a 
portion 
Charge, 


tact hi 
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So an infant executor ſhall be compelled to the payment.of | 


_ debts. 


Tf 4. gives a lottery ticket upon condition, that the donee ſhall 
divide all above 20s. with B. the donee ſhall be decreed to divide, 


tho' he is an infant, R. 2 Fer, 560, | 


$0-an infant ſhall be compelled to the performance of his (3 R. 5.) 


agreement, if he had an advantage by the means of ſuch Or a thing 
agreement; as, if the eldeſt ſon promiſe to his father to give —_— ade 
100/. to the younger ſon, if the father will deſiſt from making a beth 
ſettlement, which he intended on the younger ſon, by which 
means, the father does deſiſt from the ſettlement ; tho? the eldeſt 
fon was an infant, he ſhall be compelled to pay the 100/. | 

So equity uſually regards that intereſt, which is moſt beneficial. 
for the infant, 1 Ver. 252. H 
The marriage ſettlement of a female infant is binding on 
ber, and no act done by her and her huſband can avoid it. 1 
Briwn 106.“ 5 

But it muſt be fair and reaſonable, not tending to deprive 
her of every thing; therefore, a coyenant that whatever ſhould 


come to the wife, or to the huſband in her right from the mother 


or «therzviſe, ſhould be bound by the ſettlement, was confined ta 
what came from the mother, and not extended to property com- 
ing from other quarters. Id. 152.* | | 1 
If an eſtate is conveyed in truſt, to be ſold to pay incumbrances 
then affecting it, Qc. the reſidue in truſt for grantor and his heir, 
and bill be brought by a ſubſequent bond-creditor to have the 
eſtate ſold, prior incumbrances paid, and then his debt; and the 


heir by anſwer inſiſts, that being an infant the parol ought to 


demur, tho” it is to the infant's prejudice, and his counſel would 
waive it, yet as it has been mentioned the court cannot avoid 
ordering it. Scarth v. Cotten, 7. 9G, 2. C. T. 7. 198.] 

(But if 4. before marriage covenants with truſtees to pay 
them a ſum to be laid out in lands for B. his wife's jointure, and 
he afterwards ſettles certain lands for her jointure, and by will 
confirms it, and directs them after her death to be ſold, and the 
money divided between C. an infant his heir at law and five 
others, and B. brings bill refuſing the lands ſo ſettled, and inſiſt- 
ing on the performance of the covenant before marriage, and that 
theſe lands ſhall be ſold for that purpoſe, and it is for the infant's 
bencht that the lands ſhould be now ſold; the court will decree 
!t as there is a truſt to be performed, but does not mean to 
break in on the rule of the para s demurring. Uvedale v. U e- 
dal, 7. 1744. 3 Athyns 117. | 

lf an infant by his anſwer offers other lands for ſecurity of 
portions to his younger brothers, to prevent a ſale of the lands 
Charged, and does not immediately upon his coming of age re- 


bait his offer, he ſhall be bound thereby. 2 Ver. 224, 5. 


80 
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| $obuilding-leaſes, for the advamage of an infant, are decreed, 


Fr. 225. ; : | 
So an exchange made during the minority of an infant, if he 

continues is poſſeſſion after his full age. IG. | 
But, generally, an infant ſhall not be compelled to make good 


| his agreement. | | 
[1f one on coming of age gives a note for liquors, Ec. which 


he had before of age, and whilſt at ſchool, no account being 
oduced; the court will order the note to be delivered uy, 

Ka will not injoin the donee from ſuing at law as for neceſſaries 

Braoke v. Gally, P. 1740. 2 An, 34.] 1 

So he ſhall not be compelled to pay a debt out of real aſſets, 

during his minority. Dub. 1 Ver. 428. nd 
But a decree againſt him during his infancy, ſhall not be 

avoĩded, if it was not obtained by colluſion, though not equal, 


F. M. 734 5 | 
(3 R. 6.) Maintenance of Infants. 


If an eſtate is deviſed, or ſettled, for the benefit of children 
who are infants, the, court may allow how much ſhall be applied 
for their maintenance. ide 2 Ver. 236. ET, 

If the parent be of ability to maintain his children, he fail 
not have an allowance for that purpoſe out of the intereſt of a 


fortune coming al:unde, tho” it was ordered by the will to be ap- 


plied to maintenance. 1 Zrown 387.“ | 

*The maintenance ordered by the court never can be from 
a paſt time: it is the duty of a father to maintain his child, and 
the allowance cannot be ſo ordered as to pay him for maintaining 
the infant for a paſt time. The maſter, if he ſee the preſſure ot 
the parents circumſtances, may conſider it, in the rate of the al- 
lowance, but cannot make allowance for the time paſt. 2 Brown 
231. 1 Brown,387.* | 


hut the mother having married again, the ſecond huſband is 


not bound to maintain the children of the former marriage, but 
ſhall have an allowance out of their fortunes. 1 Brown 268.“ 

{The court may appoint a guardian, and maintenance, on pe- 
tition, thou” no caufe is depending. Ex parte Odel, 7, 1731. 
Ex parte Peploe, T. 1734. Tenbam v. Barret, M. 1723. and J. 
1724. Ex parte Whitfield, T. 1742. 2 Athyns 315. 
| {The court will not confirm a teſtamentary guardian, vor refer 
an infant's maintenance to a maſter on petition z there mult bea 
bill. 2. Ex parte Richards, T. 1747. 3 Aikyns 518.] h 
IA receiver of an infant's eſtate is never appointed when "0 
bill is depending; but if it is only filed, there may be an appli: 
cation for one, on iufant's behalf. Anon. P. 1738. 1 Atty 
489, 578. Ee parte Whitfield, T. 1742. 2 Athyns 315. 

f Allowance of maintenance to a guardian demanded afterarch 
muſt be in regard to what the infant had, at the reſpective tms 
for which ſuch maintenance is to be. Chaplin v. Chaplin, 7. 


2 2 - ; 
1735 · 3-7. . 36z.] . | And 
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And maintenance ſhall be allowed, by conſent of the relations, 
tho' there is no provifion for it; for the court by natural equity 
has power to make an allowance. R. 2 Ver. 236. 4 

So, if there is an elder ſon an infant, and other younger chil- 
dren, who have no proviſion ; the court will atlow-a more ample 
maintenance to the guardian, by which the younger children may 
be maintained. 2 P. VM. 22. . „ 

here there is a numerous family of children, the court will 
order a liberal allowance for an eldeſt ſon, to enable him as head 
of the family to maintain his brothers and ſiſters; but if he is con- 
reyed clandeftinely to a ſeminary abroad, they will allow nothing, 
but direct the rents and profits to be laid out for his el 
Pure v. Petre, P. 1747. 3 Athyns 511. e ys. 

So, if a ſum of money is bequeathed to an infant at ſuch an 
age, or to be paid at his full age; the intereſt ſhall be applied for 
his maintenance in the interim. R. 1 Ch. R. 265. 2 P. I. 22. 
Vide poft, Legacy (3 V. 9.) . | 

And if no interet is payable, the court will direct part of the 
principal to be paid, for which intereſt ſhall be deducted by fim, 
who pays it, out of the reſidue on payment thereof. 2 P. M. 2 3- 

But if the eſtate be ſmall, the lower intereſt ſhall be paid. 2 
P.W. 22. | | 9 4 
So, if a term is created to raiſe maintenance, and the eſtate is 
incumbered with a mortgage, which the rents cannot pay; a- 
mortgage of the term ſhall be decreed. 1 P. W. 490. 

But this ſhall not be done without neceſſity, or if the parent is 
able to maintain the infant, 1 P. W. 493. [Jackſon v. Fackſon, 
P.1937. l/ Ä | | 

But if a legacy is given to an infant, his guardian cannot diſ- 
burſe out of the principal ſum for his maintenance. Vide ante, 

„ RED | 8 
os if 5001. is deviſed to be paid out of land veſted in truſtees 
by deed, for the portion of a daughter at her full age, and if ſhe 
dies before, to another perſon ; tho* nothing is deviſed beſides 
that, and ſhe cannot have the intereſt, yet nothing ſhall be de- 
ducted out of the principal for her maintenance, in reſpe& of the 
deviſe over. R. Ca. Ch. 249. | | 85 

If a freeman of London deviſes a ſixth part of his cuſtomary 
eſtate to his daughter, and directs it to remain in the mother's 
hands till twenty-one, or marriage, and deviſes the reſidue of his 
eſtate to his wife, deſiring her to take the trouble and expence of 

maintaining her till twenty-one, or marriage, her maintenance 
ſhall be paid out of the produce of the capital of her orphanage 
part, theg out of the reſidue of the legatory part. Coomes v. EI. 


ling, H. 747. 3 Atkyns 667.] | 
»Where a father provided by his will a maintenance for his 
ſecond ſon, out of his real eſtate, and afterwards gave large 
legacies to his younger children, with maintenances out of the 
miereſt, it was held that the ſecond ſon was intitled to both main- 
tenances. 1 Brown 146.“ | 1 2 
85 *The 
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The court will not give a ſpecial direction to the miaſler in f 


ſertling an infant's allowance, to conſidet the birth of a poſt. þ 
bumous child. Id. 179.“ EIS pt OS 


(3 8. 1.) At what Time it commences. | 


TF money is borrowed upon mortgage, bond, note, Cc. the 1 
intereſt thereof commences upon the execution of the ſecurity, * 
and loan of the money. Vide Eq. Abr. 285. Bs. 
If portions are provided for children, and no maintenance oug 


given till the time of payment, the intereſt of the portions ſhall -o 
be allowed for maintenance. | 


Or, if a woman has land for her jointure, out of which they 2 
are payable; ſhe ſhall maintain her children in the interim, Eg. by « 
N. . | 
Se. if money is detained by wrong, intereſt ſhall be paid. Pr _ 
Comper, 1 P. W. 396. | : po h ng 
If a legacy is given, with a certain day limited for the pay- Nr 
ment, intereſt ſhall be paid from the day limited, if the legacy is _ 
not then paid. Tr. Eg. 119. Vide Sal. 415, 16. g. Abr.28, we 
Vide poſt, (3 V. 9. | ES 44 
[Tf A. by will creates a term for payment of debts and legacies, 1 
and orders them to be paid in five years; and by codicil gives the Pugs 
ſame eſtates to truſtees to pay 300l. per ann. to his wife, and vim think, 
the ſurplus to pay debts and legacies with all ſpeed ; a legacy ll th 
ſhall bear intereſt from the end of thè ſive years, a debt from the bes 
time it is liquidated. Lloyd v. Williams, M. 1740. 2 Athn It 
T08.]. _— 3 
3 time is limited, intereſt ſhall commence from the exhi- 4 of 
biting of a bill for it; or, if the deviſee is an infant, from a year Ry 
aſter the death of the teſtator. Tr. Eg. 119. Pide ph li 
GY.9) : 5 3 8 But 
If a truſt is created to raiſe 20, oool. to be applied to certain tereſt {þ 
purpoſes, and the reſidue to A.; he dies, and afterwards act of 357 
parliament declares ſaid 20, ooo. to be perſonal eſtate of 4. Ifal 
liable to his debts, the reſidue to be diſtributed ; and afterwards ere, d 
there is a decree for payment of debts, and one third of reſidue [If 2 
to be paid to A.'s widow, and two-thirds to be placed out for his Ergland, 
daughter an infant, and this is neglected by the widow's ſecond 1742 
huſband (who is in poſſeſſion) for many years, intereſt ſhall be Yam 
paid from the decree. E. Pomfret v. Ld. Windſor, T. 1752. ? : fettlen 
Veze BEE | A ns | , Vas dec 
If ky ate is payable out of the reverſion of an *: for the for the + 
life of another, tho? it cannot be raiſed immediately,{whenever it Its 6 
can be raiſed, the intereſt ſhall be paid from the time, when the non in 1, 


legacy was directed by the will to be paid. R. Eg. R. 89. 
* A reſidue being deviſed to an infant with remainder over, in 


caſe ſhe ſhould dic under age, which ſhe did ; the * 3 


/ 
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tween the death of the teſtator, and that of the infant, ſhall go to 
ber repreſentative. 1 Brown 82.* | ON 

[If the trult of a reverſionary term after a grandfather's death 
in marriage. ſettlement is to raiſe portions for daughters, payable 
at twenty-one,. or marriage; and in the ſettlement there is pro- 


till after the grandfather's death, but no ſuch exception as to the 
ctions, the portion veſts from the marriage, and bears intereſt 


das, H. 1746. 3 Atkyns 416. 
If a legacy is given by a father, to be pai 


ought to maintain his ſon, &c. in the mean time. Tr. Ez. 119. 
Otherwiſe, if given by a ſtranger. bid. , 128 
[If a man having an eſtate in the funds, and ſhares of. ſhips, 


by codicil appoints it to the uſe of A. aged five, his maintenance 
and education to be paid out of the intereſt, intereſt ſhall com- 
mence from teſtator's death. Beckford v. Tobin, M. 1749. 1 
Verey 308.]. | . 8 

if ſuch legacy is not ſeparated from the bulk of the eſtate, 


4 per cert. though charged on perſonal. hid} 
[If a portion is to be paid at twenty-one, with intereſt, at 51. 
per cent. per annum, from the death of the father to the payment 


üll the portion is payable. Boycot v. Cotton, M. 1738. 1 At- 
AW | = : 
If an annuity is deviſed or agreed to be paid at Mich. and Lady- 
Day ; if there is an arrear, intereſt ſhall be decreed from the 
day of payment. R. 1 P. W. 543 | | | 
If an account is tated by a maſter, intereſt ſhall be paid for the 
balance. 1 P. W. 4&0, 653 | | | 
But if the debt is not aſcertained till the maſter's report, in- 
377. RS - 5 ö | | 5 
If a loan is made beyond ſea, the fame intereſt ſhall be paid as 
there, deducting the charge of the return. 1 f. W. 396. - - 
(If a bond is given in [reland, tho? for a debt contracted in 
England, it ſhall carry 1ri/A intereft. Connor v. E. Bellamont, 
J. 1742. 2 Athns 382. | 
Yer where a portion was charged upon an eſtate in Ireland, by 
i ſettlement and will made in England between parties here; it 
vas decreed to be paid with Engliſh intereſt, without deduction 
for the charge of the return. 1 P. V. 696. Vide 2 Ver. 395. 
If a contract is made in England for a mortgage of a planta- 


there 


viſion for maintenance for daughters, which is not to be raiſed 


from that time, in the. life of the grandfather. Lyon v. D. Chan- | 


d at a future day, in- 
tereſt ſhall be paid in the interim; for by the law of nature he 


deviſes 4000. to truſtees, to be applied as he ſhall appoint, and 


and it appears that if it had, and had been hid out, it would 
not have produced more than 40. per cent. the court will give only 


thereof, the intereſt ſhall be paid annually, and not accumulate 


tereſt ſhall be allowed only from the report confirmed. 1 P. N. 


non in the Wejt Indies, only legal intereſt ſhall be paid, and if 
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there is 2 covenant for more, tho' only the intateſt where the hand 


lies, it is uſury ; therefore the place where the contract is made, 
not where the ſecurity lies, or where the debt was contracted, de. 
termines the rate of intereſt. Stapleton v. Conway, P. 1750. 


Atkyns 727. 1 Vezey 427+] 4 
If money is due on covenant at 61. per cent. and decreed, and 
a report aſcertains the whole ſum and intereſt thereof at the then 


legal intereſt of 6/. per cent. and afterwards bill is brought for 


payment of this accumulated ſum and intereſt, the intereſt on the | 
principal ſhall be at 6/. per cent. to the time it is paid, on the in. 


tereſt at G/. per cent. till the reduction of intereſt, and then at 5/ 

cent. Aſtley v. Powis, T. 1750. 1 Vezey 483, 495. 

[If a father on his ſon's marriage covenants to give or leare 
bim 4000. and intereſt is not mentioned, he ſhall have intereſt 
at 5. per cent. from the father's death.  Seuynfen v. Scawen, T, 
1748. 1 Vexey 98d: + 1 

[A legacy for mourning out of perſonal eſtate carries intereſt at 
gl. per cent. Ibid. | = i +99 

[If a mortgage carries intereſt at four and a half, with proviſo, 
that if half year's iotereſt is paid before the third quarter becomes 
due, the mortgagee will accept of 47. if the mortgagor fails pay- 
ment, the court cannot relieve him againſt the half per cent.; 
otherwiſe, if it was made at 41. per cent.; with proviſo, that if 
not paid at the time it ſhould be more, for that.1s but a umi 
pene. Nicholls v. Maynard, T. 1747. 3 Aulyn 519.) 

[If a ſtated ſum is reported due for principal and intereſt on 4 
mortgage on an eſtate to be ſold, and there are ether mortgagee 
and creditors, it ſhall carry intereſt at 4/. per cent. only, from 
confirming the report, tho' the mortgage was at 5/. per ctu- 
Harris v. Harris, H. 1750. 3 Athyns 722] . 

[If portions are by will charged, firſt on perſonal, and then on 
real eſtate, with intereſt for their maintenance; ſo far as the 
perſonal is deficient, the intereſt ſhall be at 4/. per cent. Il. 
Trimleſtowon v. Colt, T. 1749. 1 Veaey 277.] N 

[if an account is directed of money which by marriage article 
is to be laid out in land, part for a jointure, and decree direds 
it ſhould anſwer intereſt, without - ſaying at what rate, it 


be only 4/. per cent. Denton v. Shellard, H. 11750. 2 J 


(3 8. 2.) No Intereſt beyond the Penalty. 


But generally, intereſt ſhall not be allowed in equity, beyond 
the. penalty of the ſecurity ; and the party makes the penalty the 
meaſure of his damage for non-payment. Tr. Ef. 118. I 
Ar. 288. N 

Yet intereſt has been carried beyond the 3 where tht 
bond is only a collateral ſecurity for the money. Tr, Eg. _ 
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CHANCERY. | 
Or the party hath made great advantage by the detainer. Bid 


Davis, in S. 7. 1718. Bunb. 23. | | 

[A creditor on a judgment is not cohſined to the penalty, but 
may carry the computation of intereſt beyond it. Godfrey v. Wat» 
fon, P. 1747. 3 Aikyns $:7:] IN 


o 


(38. 3.) Nor Intereſt upon Intereſt, 


£4. 119. Vide po ſt, (3 8. 4.) . 5 
And if intereſt is computed for intereſt, though the debtor 


aided, where there is only a ſmall arrear. 1 P. V. 653. 


for a certain number of years, on the amount of thoſe fines, in 
ſling the proportion of the money between his repreſentative$ 
and the remainder man, they ſhall be allowed intereſt on the in- 
tereſt on the fine, but as it cannot be ſuppoſed that the intereſt 
on the fine was paid exactly at the day, the intereſt allowed on 
the intereſt ſhall be only at the rate of 4/. per cent. 1 Brown 443, 
p | 5 
When ſubſequent intereſt is direded to be computed, it is the 
courſe of the court in caſe of a mortgage, to compute ſuch inte- 


bonds and legacies, to compute it on the principal only. 1 Brown 
$74. Vide 2 Ve. 471.“ | 

It a mortgagee, where the intereſt is four and a half per cent. 
n every ſix months turns the intereſt into principal, and charges 
54. per cent. on the intereſt ſo turned into principal, and when the 
mortgage is paid off with ſix months notice, charges double in- 
terelt for the laſt ſix months, on pretence it was ſo agreed for ſer- 


T. Evans, T. 1742. 2 Athyns 330.] 
(If arrears of intereſt are due when a mortgage is paid, 


(If intereſt is not regularly paid, it may upon agreement be 
emed into principal; but then it muſt be done fairly, and is 
&nerally on the advance of freſh money, and even then it is 
"Ws a hardſhip on the mortgagor, and an act of oppreſſion. 
ud. 2 
So n0 intereſt ſhall be allowed for a ſum due, tho the party by 
ter prayed forbearance. R. 1 P. W. 653. | | 


it alignee ſhall have intereſt for the ſum by him paid for princi- 


and intereſt, Tr, Eg. 120. 
Vol, II. | Mm 80 


- 


[Intereſt beyond the penalty was decreed to be paid. Elliot v. | 


$o generally, intereſt upon intereſt ſhall not be allowed. Tri 


ꝛgreed to pay more, if not paid within three months, he ſhall be 


*But where tenant for life renews and pays fines with intereſt 


lt on the principal and intereſt reported due, but in the cafe of 


nces done as a counſel, the mortgagor ſhall be relieved. T, hornhil 


K norgagee ſhall never be allowed intereſt for this intereſt, 
1d. | : 


ut if a mortgagee aſſigns with the aſſent of the mortgagor z ; 
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S $0 though the aſſignment is made, without the joining of the 


be carried on, on both principal and intereft, whether the mon- 


the intereſt ſhall be as payable in England. 2 Ver. 395: G 


o HAN CE Rx. 


mortgagor. Dub. Tr. Eg. 120. 3 

[If a mortgage is aſſigned for as much as the principal and in. 
tereſt come to, but without privity of mortgagor, intereſt ſhall 
be carried on only on the principal ; but if the mortgagee had 
applied for payment, and the mortgagor refuſed it, intereſt ſhall 


gagor join or not. Anon. In Sc. P. 1719. Bun. 41.] 
So intereſt ſhall be allowed for the balance of a ſtated account, 
though intereſt is computed in the account. Tr. Eg. 120. 


- So for the groſs ſum payable on a mortgage, though it includes f 
the intereſt. Semb. Tr. Ag. 120. ; 5 1 
| | th 
(3 S. 4.) When Intereſt ſhall not be allowed. 
| Ve; ter 
Chancery has power, upon circumſtances, to abate or diſcharge 
intereſt due. Ca. Ch. 106. i 7 | 
As, after tender and refuſal of the mortgage money, the "Y 
mortgagor ſhall be diſcharged of the intereſt, upon an affidavit wic 
that he made no advantage afterwards 6f the money. /idpef, ſue 
„ | 
G& So if . due upon mortgage, c. is paid to the ſcrivener, 9 
who put out the money, but had nat the ſecurity, (whuch 1s not 2 band 
good payment) the mortgagee ſhall have the principal, without gs 
Intereſt. Ca. Ch. 94, 111. | wr of 2 
P Purchaſe- money does not bear intereſt from the time of ex. repon 
ecuting the articles, but the conveyance, and then not if vendor [la 
has not let vendee into poſſeſſion; and after poſſeſſion, the coun aſſes 
will give ſuch intereſt as is agreeable to the nature of the land. 715 
Blunt v. Blount, P. 1748. 3 Atkyis 636. ; | ——_ 
[The advantage a purchaler receives from the wearing out of gel for 
lives is not taken into confideration as a reaſon for him to pay who's 
tereſt. bid.) | | ES [lf 
So where a debt is not well founded, the principal may be de⸗ * 
creed, without intereſt. Ca. Ch. 106. 5 ; aſſets 6 
As where a bond was given to an officer in the army, for (Late: 
furrender. 1 Yer. 99. 2 on a ſpe 
Where a note is given for goods fold, Cc. cerclt) 
In a long unfertled partnerſhip account, rendered intra 
by the neglect of the party, he or his repreſentative ſhall hate de 
intereſt on the balance when ſettled. 1 Brown 239. 2 Brow"? 
If a bond, G. is given in Turkey, Ec. Intereſt ſhall be co 
puted as payable there. Tr. Eg. 121. _ : 30, 
So if a bond is given in England, for money due in Ireland K ot w. 
es inte 


1 P. W. 696. : 
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Go if a legacy is demanded by —ankae, and the defendant; | 


by his anſwer, ſays, that he was always ready to pay, but that 
he could not be indemnified, by reaſon of the infancy of the 


plaintiff, and offers to pay; it ſhall be paid without intereſt. R. 


Cb. R. 264. 5 


Intereſt ſhall not be allowed on the arrears of an annuity, 


where the annuitant has not entered for default of payment. Ro- 
binſon v. Comming, T. 1742. 1 Atkyns 409. | 

(f a man, by deed or will, creates a truſt term for payment of 
debts and legacies after his death out of real eſtate, fo faias his 
perſonal eſtate is not ſufficient, ſimple contract debts do not cars 


ry intereſt. Baraell v. Parker, T 1751; 2 Vegey 363. 


So upon a mortgage, if it is agreed that intereſt ſhall incur for 
the intereſt, if it is not paid at the time; intereſt ſhall not be al- 
lowed. N. Sal. 449. Semb. 1 Ch. Ri. 28. 1 
So if a man accounts for rents and profits, he ſhall not pay in- 
tereſt for the money received. 1 Ch. R. 184. EG ig 

[For the ſum is uncertain. Counteſs Ferrers v. E. Ferrers, M. 
7 6. 2. CT. F. $4] | 


If there is an eſtate to A. for life, afterwards to B. in tail, and 
if B. dies without iſſue, that it ſhall be charged with gool. to C. 


with intereſt, and ſo charged, to D. in tail; B. dies without iſ- 
ſue before A. there ſhall be no intereſt for the 4004. till the 
death of 4. R. 1 Ch. R. 212. | 
If a widow poſſeſſes herſelf as adminiſtratrix of all her huſ- 


band's effects, and carries on the buſineſs, but has not ſold all 


the goods, her only fund for raiſing money; and has been guilty 
of no delay in the ſuit, ſhe ſhall not pay intercſt for the money 
reported due. Ryves v. Coleman, M. 1742. 2 Aikyns 439] 

{latereſt is never charged on an executor who makes uſe of 
aſſets come to his hands in the way of his trade, Child v. Gil ſon, 
7. 1743. 2 Atkyns 603.] id. 1 Brogun, 459, contra, and the 
general rule there laid down, that he ſhall be charged with inte- 
relt for money employed in the way of his trade, from the time 
when the eſtate of the teſtator was clear“ 

f a debtor makes a creditor by note his executor, he ſhall 


pot have intereſt ; for he may fairly make a profit by teſtator's 


alſets coming in. Adams v. Gale, M. 1740: 2 Atkyns 106. 
{Intereſt is. not allowed on arrears of jointure in general; tho? 
on a ſpecial caſe (as if jointreſs is obliped to borrow money at 


intereſt) it may. Anon. T. 1755. 2 Vexey 661.] 


(3 8. 1.) When it ſhall be allowed. 


But where a debt is demanded in equity, the court uſually 
qres intereſt, | 5 | $5 


"Mai: . 
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v. Cumming, T. 1742. 
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If by deviſe 20,000). is given to 4. to be paid 1000). anngy). 
ly; if it is not paid at the day limited, intereſt ſhall be allowed; 
for the ſum and day of payment were certain. 1 Sal. 156. 1 
P. W. 542. N = we 1 

And it ſhall be paid without allowance for taxes; for it is x 
ſum in groſs, and not iſſuing out of land. 1 Sal. 156. 


[When the arrears of an annuity or rent- charge are a ſum cer. 


tain, ot where there is a clauſe of entry, or nomine pene, or ſome 
penalty on the grantor, which is relievable only in equity, ther 
intereſt is decreed on arrears, but not otherwiſe. Counteſs Fer. 
rers v. E. Ferrers, M. 7 G. 2. C.T.T.2.] 

[If an annuitant with power of entry in caſe of arrears, and 
to hold till paid all arrears, coſts, and damages, enters, he ſhall 
hold till paid intereſt on the arrears down to the day. Robinf; 
2 Aikyns 409.] | 

[If an annuity is given for maintenance, and ſecured by bond 
with penalty, the court will decree intereſt on the arrears, to be 
computed at the end of each half year. Newman v. Auling, 1, 


1747. 3 Atkyns 579. 7 
[Intereſt may be given for arrears of an annuity often demand- 


ed; if the demands do not appear at hearing, the court will re- 


ſerve it till after account taken. Stapleton v. Conway, P. 1750, 


I Vexey 427.) 


So intereſt paid after the rate of 8/. per cent. ſince the fl. 12 
Car. 2. ſhall not be diſcounted towards ſatisfaction of the princi-, 
pal. R. 2 Ver. 42, 78. K. Cont. 2 Ver. 145. 

[ Tho! 51. per cent. is directed by deed to be allowed till a pur- 
chaſe, yet if the money has been laid out in government ſecun- 
ties which produced but 41. per cent. the court will reduce the 
intereſt to 4/. per cent. Leichmere v. E. Carliſle, M. 1733. 3 
P2501. -G 7. F:; $0] 

[Where a portion is charged on land, and the will does not 
mention intereſt, the court will give only 4 tho' the legal inte- 
reſt is 51. per cent.; ſo if charged on perſonal eſtates. Guillan 
v. Holland, T. 1141. 2 Athyns 343.] 

[The court has never directed more than 4/. per cent. interell, 
in cafes of money due generally, ſince Ld. King had the ſeals in 
1725. Wood v. Briant, H. 1742. 2 Athyns 521. | 

[If a legacy is charged on perfonal eſtate, and intereſt direQed, 
the court will order it at legal intereſt, if charged on real at 1. 
per cent. leſs. * Moore v. Moore, M. 1746. 3 Athyns 402. In. 
ant v. Speke, M. 1748. 1 Vexcy 171.] 


If a legacy is demanded and there are aſſets, intereſt ſhall be 
allowed from the time of the bill. Eg. A4br. 286. 

If an annuity is given to the heir at law of the deviſor till tuen, 

| ty-four, and he dies before, there being arrears due, intereſt ſhal 

be allowed on them to his repreſentative from the time they 4e 

liquidated by the maſter's report. Drapers' Company v. Davis, J. 


82 


1741. 2 Athyns 211. 


latereſt 
" Wd noti 


of orth v. o 
9 if an 


2. 


- 


CHANCERY. 


o ſometimes, from the death of the teſtator : As, where a le- 
gacy. Was given to an infant, tho? faid, that it ſhall be paid when, 
the executor pleaſes. 1 Ver. 251. Eg. Abr. 286. 


latereſt ſhall be allowed for portions given by a father imme- 


diately, and if they are ſcanty, and uſual intereſt is riſen the 


court will give four and one half ger cent. tho? charged upon land. 
ſacledon v. Northcote, H. 1746. 3 Athyns 430.] | 
Where it is charged upon land in poſſeſſion. 2 P. V. 26. 

[If an appointment is made of money charged upon the real 
eſtate of an infant who dies, and the eſtate deſcends to his cou- 
ſio, heir at law to the infant's father, and to the infant, intereſt 
hall be paid by ſuch heir at law from one year after the appoint- 
ment, and not out of the infant's perſonal eſtate, Sergeſon v. 
Sealey, M. . 2 Athyns 412.] 

Or upon per! 
[A legacy out of a rent-charge ſhall carry intereſt, but not more 
than the rent will produce. Stonehouſe v. Evelyn, P. 1734. 3 
P. V. 2524 ä 

So if a legatee exhibits his bill, and no aſſets are diſcovered, 
and afterwards aſſets come to the hands of the executor, and a 
new bill is exhibited; the legatee ſhall have intereſt from the 
bling of the firſt bill; for that was a good demand. 2 Ca. Ch. 2. 

[A portion charged on a realeſtate carries intereſt in its nature, 
”w not mentioned. E. Pomfret v. Ld. Windſor, T. 1752. 2 
ezey 472. : f 5 

So if 12001. is deviſed for the portion of an infant, at his full 


der; intereſt ſhall be paid in the interim. 1 Ch, R. 265. Vide 


ante, (3 R. 6.)—poft, (3 V. 8.) 8 
lf land is deviſed for payment of debts, intereſt ſhall be 


allowed for debts upon ſimple contract. 1 P. W. 229. 2 . 


. 27. ä 


f a man in his life-time creates a truſt for payment of debts 


contained in a ſchedule, ſimple contract debts therein carry inte- 
rſt; for it is in the nature of a ſpecialty. Barvell v. Parker, T. 
1771. 2 Vea 363 “ ĩð1 255 : 
If a legacy is payable out of a reverſion, Qc. or at no fixt 
me; intereſt is uſually allowed from the end of one year after 
e death of the teſtator. 2 P. W. 27. . 
But if the money for a legacy is brought into court, the inte- 
elt ceaſes, till it is placed in a fund. 2 P. W. 27. | 
| [Intereſt on a mortgage ſhall not be ſtopt but upon proper ten- 
er ad notice; not on offer to pay the balance of what is due on 
„ mortgage on one hand, and an open account on the other. 
Vſulh v. Bradley, T. 1755. 2 Ves 675. ; | 


» if an executor does not pay the money of an orphan in 


a to the chambcriain, within a convenient time, * 
. bh *, + Mall 


onal eſtate, which conſiſts in mortgages. 2 P. V. 


533 
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| 200! and not for the other. Brown v. Pring, H. 1749. 1+ 


allowed for it, though it ſounds in damages. Tr, Eg. 118. 


to intereſt, whether againſt heir at law, deviſee, or truſtce | 


mencement of the action, yet now they ailow it to the uns“ 
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ſhall pay ſuch inteieſt as the chamberlain ſhould pay. 1 Ch. R. 
108. ' 

And he was decreed to pay 6ʃ. per cent. tho* the chamberlain 
pays but 5/. per cent. 2 Ca, (b. 170. 

So if the executor receives intereſt, or uſes the money in trade, 
he ſhall pay intereſt. R. 1 Yer. 197. 

If an executor places out aſſets ſpecifically deviſed, the coun 
will oblige him to account for the intereſt he has made of theſe 
afſers. Child v. Gibſon, T. 1743. 2 Atkyns 603.) 

[If a receiver of the eſtate of an infant, who has no teſtamen- 
tary or other guardian, is directed to lay out the ſurplus rents 
with the -approbation of the maſter, and does not do it, he ſhall 
pay intereſt at 4/. per cent. till the infant comes of age; and this - 
tho? the infant after coming of age has ſettled the accounts and 
admitted and received the balance. Hicks v. Hicks, M. 1744. 3 

[If a grandmother by deed poll depcfits 4oo!. in the hands of 
A. for the uſe of B. if not-otherwiſe provided for during bis mi- 
nority, with a clauſe that A. ſhall not be charged with intereſt, 
and 200. thereof was B.'s own money, recovered in a {uit in 
which A. was ſolicitor, A. ſhall be charged with intereſt for that 


zey 407.] . | 
So if a ſum certain is covenanted to be paid, intereſt ſhall by 


So if due upon a ſecurity with a penalty. IId. 
Or upon a note for value received, uſually. Vide Tr. Fg. 1h, 
[Tho' there is no evidence of agreement for intereſt on a banke 
er's note, yet it may be allowed on circumſtances, as if a cu: 
tomer orders a ſum to be wrote off from his caſh account, and4 
note or ſecurity given for it; and intereſt is afterwards paid o 
this ſum for ſeveral years. Jacomb v. Harwood, P. 1751. 2% 3 
2ey 265.) _ pr 

(If a ſcrivener or attorney takes money, and gives 2 note !9 
put it out to intereſt, he is chargeable with intereſt aftcr à fer 
ſonable time, (as three months) unleſs the client accepts the l. 
curity and intereſt thereon, Barzwell v. Parker, T. 1751. 2 fe. 
20 363. ; 

[A ſtated account earries intereſt, and there ſhall be no al%o* 
ance for trouble (even in caſe of an adminiſtrator) unleſs it is & 
manded in a reaſonable time. Bid. 

If a man makes leaſe with covenant for quiet enjoyment, 
the tenant is evicted, and brings action againft the exec 
and recovers, and aſſigns the judgment; the aſſignee 15 1007 


and 


have coſts 


paymeat of debts. F. Bath v. E, Bradford, T. 175+ 2 U nag 
587. 7. 
[Though formerly B. R. computed intereſt only to the com 


g 


CHANCERY. 
ping judgment. Riki . Blank, AG 1G. 3. 2 2. 25 
1077. I | 


| (3 8. 6.) When a Payment mall be intended for Intereſt. 


If 2 debtor pays a ſum upon a mortgage or bond, leſs than the 
intereſt due; it ſhall. be intended for intereſt, and not for the 
principal. Ca. Ch. 24, 106. 1 Ver, 24. Vide poſt, (4 D. 1.— 


So if land is deviſed to a daughter or to truſtees till 30001. 
paid for a portion by him in the remainder; the profits do not 
fink the principal ſum till one third, above the intereſt, is raiſed, 
Tr. Eg. 121, . | 

If intereſt is reſerved at 61. per cent. with an agreement, that 

if it is paid by ſuch a day, it ſhall be taken at 5/. per cent. If 
not paid, intereſt at Cl. per cent. ſhall be decreed. 2 Ver. 290. 

But if intereſt is reſerved at 5/. per cent. with a cavenant to pay 
61. per cent. if the 51. per cent. is not paid at ſuch a day; only 57, 
fer cent. ſhall} be decreed ; for the other is in the gature of a 
nomine pane. R. 2 Ver. 289. R. 2 Ver. 316, But @ qu. made. 
R. cont. 2 Ver. 134. N | bo 

[If a man gives a woman who cohabits with him a bond for 
20000. and intereſt during her life, and then to her children, but 

| bt maintains her till his death, ſuch maintenance ſhall be deemed in 
lieu of intereſt. Lloyd v Carter, M. 1740. 2 Aikyns 84. 


118, Ret hag | 5 

al (3 T.) Interpleader; (Bill of.) 

cul- ; . : | 
3 F an action is againſt a tenant by two perſons, who claim his 


rent; he may exhibit his bill of interpleader, and bring his 
rent into court, and after the conte{t determined, between the de- 
fendants, have his coſts, if he is in no default. | Vide Practical 
Regiſter in Chancery 38, 9. | | | 

Where ſeveral annuitants diſtrained the tenants, theſe brought 
a bill of interpleader, and brought the rents into court; it was 
ordered by lord chancellor, that the tenants ſhould be immedi- 
aely paid their coſts out of the rents, without waiting the event. 
2 Brown 149, 150.“ | 
So if A. receives money for B. if upon an account between 
him and C. ſo much avpears to be due to him, and if it is not 
due, to return it to C. and both ſue A, he by bill of interpleader 
may bring the money into court, and thereupon he ſhall have an 
njuntion 3 and after an account between B. and C. he ſhall 
15 _ from him, who had no cauſe of ſuit. . R. Ch, R. 
577 8. | | . 


| [40 
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[Ap executor cannot bring a bill of interpleader till he bas 
proved the teſtator's will. Mitchell v. Smart, H. 1747, 3 4. 
kyns 606.] | : 5 | : 

[To a bill of interpleader againſt attorney-general and others, 
there mult be an affidavit annexgd, Erriug/on v. Attorney. gentral 

et a. P. 1731. Bunb. zoz.] SA 

[The affidavit to a bill of interpleader need not ſwear it is 2 


ter 
plaintiff 's own expence, only that there is no colluſion with any 1 
of the defendants. Metcalf v. Hervey, T. 1749. 1 Vezey 248. | 
{Interpleader muft ſhew that there is ſuch perſog in rerum a. 76h 
tura as can interplead. Ibid.) | xy a 
But if a guardian ſets up a title to himſelf, and conceals an [ 
infant who is ſuggeſted to have right to contravert that title, bil inte 
may be brought to compel the guardian to produce him. {bid} apr 
: | "| 
3 fury 
5 | (3 V.) Joint⸗tenants. 8 
| | ” rent: 
(3 V. 1.) Who ſhall join in a Suit. join 
N a ſuit in equity, all who have a joint intereſt in the thing (3 k 
demanded ought to join. 5 | 85 N ( 
But two perſons cannot join in the ſame bill, to have relief in 5 
ſeveral reſpects. | | 88 1 0 
So the king and queen dowager cannot join to have a recom- - an 
pence for a covenant broken by waſte, &c. where the king has | 7 W 
the inheritance, and the defendant claims under the leſſee of the 0 
queen, who had a grant for her life. R. Hard, 219. 5 
5 and th 
| * utviyc 
(3 V. 2.) Who ſhall be joined, as 
All concerned in the thing demanded ought to be made partics © i 
in equity. 3 
, As 7 a bill is againſt the executor of an obligor for the diſco- * 0 
very of aſſets; all the obligors ſhall be parties, for the chatge tare Ty 
_ ought to be equal. 2 Vent. 348. or it; for 
So if one obligor is ſued, all ought to be joined, tho' the others | 
are only ſureties. Dub. 2 Vent. 348. N . 
But if there is judgment againſt one ohligor, his executor 
may be ſued for a diſcoyery of aflets without the other obligors; 
for the bond is extinguiſhed by the judgment. 2 Vent. 348. f A pit 
If B. has a joint demand againſt three joint fa ctors and _—_ te, 
them are beyond ſea, he ſhall ſye the other alone for the whole. . 
1 Ver. 140. | 1 4 re nut j 
| | | £ 1 Brown 
Wy 
D. an 


6 V. 3) 
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3 V. 3.) Who ſhall take jointly. 


$37. 


If an eſtate is limited in truſt for others, they ſhall be joint vn di 
tenants of the truſt, where they would take the eſtate jointly, if (N. 55 


it was limited to them in the ſame manner. Serb. 1 Ver. 361, 2, El 
f a ſettlement be to permit all and every the children to take 


rents and profits to them and their Heirs for ever; they are joint- 
tenants. 2 Brown 233. 


tes, 
(K. 1.) 


If articles are between many for their farmin g the exciſe : 1 


intereſt ſurvives, in reſpect of the joint charge, without an expreſs 
agreement to the contrary. R. 1 Ver. 33. 


And if there is an agreement, that it ſhall ſurvive, the beneſit 


ſurvives tho' one aſſigns to his ſon. 1 Ver. 33, 4. 
So if there be a ſettlement upon truſt, that his ſiſters divide the 


rents equally, and the whole ſhall be to the ſurvivor ; it will be a 
joint intereſt. R. 2 Ver. 323. | 


So if a farm is demiſed to two. 1 Ver. 217. Vide poſt, 


3V.4) 4 | 
lor many by gift, deviſe, &c. take any eſtate or intereſt joint- 
ly. 1 Ver. 217.] | i | 

So if there is a deviſe of the reſidue of the perſonal eſtate to 
A. and B. it will be a joint deviſe, and the ſurvivor ſhall have 


the whole. R. 1 Ver. 482, 3. Acc. 1 Ca. Ch. 238. 
So if the teſtator makes A. and B. his executors, their intereſt 


ſurvives. 1 Ver. 483. 2 Ca. Ch. 65. 


If 200. is deviſed for the purchaſe of land for A. and B. 


and the purchaſe is made for the uſe of A. and B. jointly ; the 
ſurvivor ſhall have it. K. Carth. 15, R. cont. 1 Ver. 47. 

But if a mortgage is made to two, there ſhall be no ſurviyor- 
ſ:ip; but each ſhall have the money by him advanced with inte- 


reſt, ard if he dies, his executor ſhall have it. R. 1 Ch. R. | 


58. | N . 
So if 2001, a- piece is deviſed to A. and B. who take a mort- 

gage for the whole to them jointly ; the ſurvivor ſhall not have 

t; for each is a truſtee for the other for his ſhare. Carth. 16. 


(3 V. 4.) Who, as Tenaots in Common. 


A gift to two, equally divided, makes them tenants in common. p7;z, fates, 


/m. 366. Vide Deviſe, (N. 8.) 
*If a legacy be given to two, jointly and letæueen them, they 
ve not joint-tenants, and one dying, the legacy does not ſurvive. 
l Brown I1%8.* 3 | 
{If 4. deviſes the reſidue of her eſtate to B. and C. daughters 
D. and E. whom ſhe deſires to be truſtees for their children, 


and 


(K. 8.) 
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and ſays, © And my will is, that my eſtate be equally divided be. 


<« tween B. and C. whom I appoint executors ;” and leaves al! 
the next of kin, except one, legacies ; B. dies in teſtatrix's life ; 
the deviſe is not a jointenancy, but in common ; for the words 
to be equally divided, make a tenancy in common in a will, though 
not in a ſettlement. Oven v. Owen, H. 1738. 1 Ahn, 494. 
So, equally to be divided. 2 Vent. 366. P. W. 15. | 
So a devile to two equally makes them tenants in common, 2 


Vent. 366. Ver. 32. 


So a covenant to ſtand ſeiſed to the uſe of two egually to be di. 
wided, and to their heirs and aſſigns, makes them tenants in com. 
mon of the inheritance. R. 2 . ent. 365. 1 
Il a father by deed, in conſideration of natural love, grants 
after his death to two children the rents of lands, equally to be 
divided between them, they paying their mother 51. per annum 
during life, and after her death they to have the lands, to them 
and their heirs for ever, equally to be divided between them; it 
is a tenancy in common, and the decd covenant to ſtand ſeiſed. 
Rigden v. Vallier, H. 1750. 2 Very 252.) _ 

So a truſt to pay the profits to 4, and B. in a ratable and equal 
manner, and afterwards to convey to them in like fort, ſhall be 
executed to them, as tenants in common. R. 1 Lev. 232. 

If A. deviſes two houſes to B. and C. generally, and then 
ſays, my meaning is, that the rents ſhall be equally ſhared be- 
tween B. and C. they ſhall take as tenants in common, Prince 


v. Helin, H. 1737. 1 Ahns 493.] | X 

A deviſe to A. and B. paying 241. per ann. to D. for life, viz. 
each of them 12/. per ann. the payment by equal moieties, makes 
them tenants in common. R. 1 Ver. 353. 
If two pay equally for a purchaſe, they ſhall be tenants in com- 
mon in equity. 1 Ver. 361, Contra infra, | 
lf five perſons purchaſe overflowed lands as joint-tenants in 
fee, and they contribute jointly to the draining, and one deſerts 
the undertaking, and the others buy ſeveral eſtates for carrying 
on their deſign, and ſeveral die; they ſhall he deemed tenants 
in common, and the heir of him who deſerted ſhall be let in, on 
paying his proportion and intereſt. Lale v. Craddock, M. 1732. 
3 P.IW. 158. 5 8 

[If two perſons advance money on a mortgage, tho' it is made 
to them jointly, yet it ſhall be a tenancy in common. Agde v. 
Wallier, H. 11741. 3 Athyns 731. 

{So ip a purchaſe, if there is a difproportion in the ſums ad. 
ranced, otherwiſe if the ſums are equal. Ibid.) — 

So if it is ſaid at the end of a will, that the executors ſhall. 


take, Hart and ſhare alile. 2 Ca. Ch. 65. 


[A deviſe to children, Aure and ſhare alike, makes them ie- 
nants in common; ſo does the word re/pedtively, - Heathe v. Heathes 


H. 1740. 2 2 121.] ut 5 | There. 


- 


# 
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herefore, if one of them dies inteſtate, after teſtator's death, 
his ſhare goes to the father. Id.] 
go if a ſum of money is deviſed to be laid out in a purchaſe for 
the beneſit of A. and B. before a purchaſe made, the ſhare of B. 
if he dies, does not ſurvive. Carth. 16. 9 5 
So where there are partners in trade or traffick, they ſhall tak 


as tenants in common, and the re ſhall be no ſurvivorſhip ; for the 


cuſtom of merchants extends to all trades. i Ver. 217. 
Though there is no clauſe that there ſhall be no ſurvivorſhip. 
Ibid. ; 
So if two perſons join in the ſtock of a. farm. R. 1 Ver. 217. 


Vide ante, (3 V. 3.) | | 
Tho? one of them ſaid, that he was content that the ſtock 


| ſhould ſurvive. 1 Ver. 217. 


So in all caſes, where ſeveral join, or are intereſted jointly in 
the way of trade. Ibid. | | 


So ik there is a deviſe to A. and B. in truſt, that the profits - 
hall be equally divided between the deviſor's wife and daughter 
during the life of his wife, remainder over ; the wife and the 


daughter are tenants in common ; and if the daughter dies before 


the wife, her moiety in the nature of a tenancy pur auter vie ſhall 


go to her executor or adminiſtrator. R. 2 Ver. 430. P. M. 34: 
If the ſurrender of a copyhold is, after the death of the ſur- 


renderor's wife, to the uſe of all his ſons and daughters, equally | 


to be divided, and to their reſpective heirs ; it is a tenancy in 
common. Per 2 J. Hal. cant. P. M. 14. Sal. 391. 


(3 V. 5.) What will make a Severance of the Jointure. 


57 


An act, which makes a ſeverance of the jointure at law, will 77 2 
3 · 


„ 


make a ſeverance in equity. By 
If three have the truſt of a term, and one of them mortgages 
all his part, it will be a ſeverance of all his intereſt in the term, 
and not only for the value of the mortgage ; for jointenancy is 
pot fayoured in equity. N. 1 Sal. 158. | 
If A. and B. take jointly a leaſe by one, to commence after 
his death, makes a ſeverance, and will be good Againſt the ſur- 
vor. R. 2 Ver. 323. 8 
Equity will eſtabliſh a parol agreement for ozv./ty of partition 
of long ſtanding, acknowledged by all to have been the actual 
agreement, and put in execution accordingly. Ireland v. Rittle, 
M. 1739. 1 J uns 541. 3 
[There muſt be either an agreement, or an actual alienation, 
to make a ſeverance ; the declaration of one party is not ſufficient: 
thus if a crown; on marriage ſettles her real eſtate, but as 
ts the perſonal, there is only a recital that ſhe ſhall enjoy it to her 
eparate uſe, and a covenant from the huſband for that pur- 


next 


Pole; and then thoſe words, for want of Ie of her body, to the 
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next of kin of her family, and the other joint-tenant is not 


hereto, it is no ſeverar ce. Partriche v. Powlet, T. 1740. 2 At. 


54. 
(s V. 6.) What Remedy one Joint-tenant, Ec. ſhall have againſ 


his Companion. 


[On a bill brought for a partition, plaintiff muſt ſhew a title 
in himſelf to a moiety, and not alledge generally, that he is in 
poſſeſſion of a moiety ; but he need not in his bill ſet forth a par- 
ticular title, but a general ſciun in fee. Cartwright v. Puliney,T, 
1742. 2 Athyns 380.] Es a 

A joint-tenant, or tenant in common, Tf. ſhall have an account 
in equity, againſt his companion, tor his ſhare of the profits of ag 
eftate. ane, (2 A. 1.) 5 

So, one er in trade againſt another. Vide Eg. 4br. 370, 1. 

So, an exc.” x, or adminiſtrator, of one partner. 1 Ver. 118, 

So if the other partner combines with the creditors, the court 
dei appoint an attorney to recover the debts, if the defendant 
wh not give ſecurity to anſwer the ſhare of the plaiatiff in them, 
So if there are joint-tenants of the truſt of a term, and one of 
them dies, and his executor obtains an aſſignment of the term 
from the truſtees ; the other-ſhall have a decree for an aſſignment 
to him; for equity will direct the truſt to the ſurvivor, as the 


term will ſurvive, when there are joint-tenants of a term. R. 2 
Jer. 556, © 


If A. and B. join in a purchaſe of lands, ſubject to debts agreed 
to be diſcharged by the purchaſe money; and for a favour to 4. 
the creditors abate their intereſt, or compound for his ſole benefit; 
B. ſhall have equal advantage of the abatement ; ſor it was a mu- 
tual truſt. Eq. Abr. 7. „ : | 

So by /,. 3 © 4 Ann. 16. One joint-tenant, or tenant in com- 
mon, his executors or adminiſtrators ſhall have account againſt 
the other, his executors or adminiſtrators, as bailiff, if he recare 
more than his ſhare of the profits. - : 

And tho' now by this ſtatute an account lies at law, yet it 
ſeems more proper for equity, eſpecially, if there are mutual or 
various demands. Eq. Abr. 5. 

So one joint · tenant ſhall have contribution againſt his compa · 
gion. ; 

Therefore, if money to fit out privatcers is raiſed by ſhares, 
and ſome ſhares remain undiſpoſed of, and a prize is taken, the 


undiſpoſed ſhares belong to the managers, (whether they put. 
chaſe them in after the capture or not) and ſhall not be divided 


among che other owners; for in caſe of loſs they would not 
hare been liable for them. Blunt v. Cunyns, T. 1751. 2/9 
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80 if a man makes a mortgage, and afterwards deviſes to A. 
por life, and afterwards to B. in fee; B. ſhall have contribution 
apainſt A. for a proportion of the mortgage money. Ca. Ch. 
223, 4. 1 Ver. 70. Vide poſt, (4 A. 6.) 

So if a teſtator charges lands with portions to his daughters, 
to be paid at ſuch an age, and then deviſes ut ſupra; B. by bill 
{hall compel 4. to contribute his proportion, tho? the daughters 
are not arrived at the age when their portions are payable. R. 
Ca. Ch. 223. : 5 75 


6 V. 7.) When the Act of one binds his Companion. 


If there are partners in trade, and one of them gives a note, 
and ſubſcribes it, for himſelf and company; both are bound, tho? 
it does not appear that the other knew of it, or that the money 
was applied to the trade. 2 Ver. 278, 292. | 


(3 V. 8.) What not. 


But if one joint-tenant deviſes his moiety to A. it ſhall not be 
cecreed againſt the ſurvivor. 2 Ver. 385. „ 
Or makes a grant of his moiety to his wife, but ſuch grant is 
defeQive, it ſhall not be aided. /bid, 
If 4. and B. take a college leaſe, and anree that there ſhall be 
no benefit of ſurvivorſhip, but afterwards renew without ſuch an 
agreement made, and one of them athens h. moiety to his wife, 
by a deſective deed; ſhe ſhall not be {ded under pretence of the 
antecedent agreement. N. 2 Ver. 385. ä 


(3 V. 9.) When an Act by one of them binds him after he ſur- 


vives. ä 


If a jointenant deviſes all his land in A. and ſurvives his com- 
panion, all paſſes, whichi he took by ſurvivorſhip ; tho? his deviſe 
would have been void agaialt his companion, it he had ſurvived. | 
19. Abr. 172. | 5 | 


(3 W.) Judgment. 


(Hayckkx cannot proceed by ſuit in equity to annul a judg- 
ment at common law, Arg. 1 Ch. R. 47. 
Nor to ſtay judgment aud execution being awarded by the 
Gut. 2 Bul. 194. 35 5 a 
Nor to examine the juſtice of a judgment given. - Semb. 1 Ch. 
R, F. of Oxford | | Te 
Nor to impriſon any perſon for not releaſing his judgment. 
Co. 1 Rel. 111. 8 | - 

or does it uſually relieve after verdict, judgment, and a writ 
error, R. pon Demurrer, i Ch, R, 248. | | 


*But 
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gut chancery may order the party in whoſe favour judgment 
has been given in the court of law, to conſent to a motion in that 
court, to have the judgment vacated : As where judgment in 
error had been ſigned for want of an original writ, though there 
had before been a petition to the maſter of the rolls, and an 
order for one, but the order not ſigned and ſerved. 2 Brown 
141.“ b ; = 5 
But after a judgment at law, a man may pray in equity to be 
relieved upon a collateral matter. R. cont. upon Demurrer, , 
Inft. 86. 2 Cro. 344. Acc. 1 Ch. R. E. of Oxford 16. Dy, 
Hard. 121. 5 Ty | 
[The decrees of chancery are of equal force with judgments 
at law /; therefore if an executor is ſued for juſt debts, and con. 


ſeſſes the bill, and is decreed to pay them, and other creditors | P 
obtain judgments at law afterwards in real point of time, tho the l 
firſt day of term was prior to the decree, the executor ſhall, on h 
bill exhibited for that purpoſe, be protected in obedience to the 7 
decree ; the judgment creditors to be injoined and come in after | 
the decree creditors in due courſe of adminiſtration, Per Jelyll th; 
M. R. affirmed by Talbot C. and affirmed by the houſe of lords. ye! 
Morrice v. Bank of England, M. 10 C. 2. C. T. Z. 217] der 
Aſter judgment and execution. Arg, 1 Ch. R. 21. 1/ 
I n real, as well as perſonal actions. /bid. | : 
After judgment in B. R. as well as in C. B. juſtices in Hre, 10 
Oc. Ibid. „ | | - 0M 
After judgment upon a verdict, as well as upon a demurrer, 8 
Tlid. | yet | 
[If plaintiff at law knows the fact to be otherwiſe than the nie 
jury find it, and defendant was ignorant of it at the trial, this ſar, 
court will relieve, unleſs defendant ſubmits to try it at lau ff, Can. 
when he might have had diſcovery here by bill. Williams v. Ia, bis Ci 
. 1745. 3 Athyns 223.] „ e 
[This court will not relieve againſt exceſſive damages; for the which 
remedy is, by moving the court where the action was tried for v. ij 
new trial. Lid. | EL 5 4. 
Tho' the equity alledged was a matter ariſing before the jo%g- debt, | 


ment given. Arg. 1 Ch. R. 22. 5 | 

As, if the plaintiff obtains judgment upon a bond, where the 
money is paid, but no acquittance given; or the acquittance 
without a ſeal, or loſt, 1 Ch. R. E. of Oxford 8. Cont. Hart 


So, if a man obtains a judgment at law for a thing diſcharged 
by the act of oblivion, 12 Cur. 2. chancery will relieve ; for 3 
court of equity may interpret a ſtatute, as well as the judges 
the law. R. Ca. Ch. 56. Dub. Hard. 121. 

[On the other hand, if judgment is taken againſt the lands 
Ec. of defendant, diſcharged by an inſolvent act, who aſteruach 
has a legacy left him, and plaintiff ſues a Feri facias on bis J9% 
ment, (the legacy being due but unpaid,) and in the executor 
hands, and lodges it with the ſheriff, and takes a warrant N 
debt and damages out of the legacy in executor's hands, ik | 


0, 
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ſes to pay, and plaintiff brings bill againſt the legacy in exe · 
— 4m and — refuſes - pay, — plaintiff brings bill 
againſt che legatee and the executor, the court will order debt, 
damages, and coſts, to be paid out of the legacy. Edgell v. Hay- 
4vcod, T. 1746. 3 Atkyns 352.] | 


charge the judgment. Arg. 1 Ch. R. 22. Vide 1 Rel. 111. 


the reverſion of 300l. per annum for 300. only, the court will 
order it to ſtand as a ſecurity only for principal, intereſt and coſts. 
Barnardiſſon v. Lingwood, H. 1740. 2 Athyns 133.] 
If a ſolicitor takes a judgment from his client for the coſts, 
pending a cauſe, and there appear improper charges in his bill, 
the court will order the judgment to be dehyered up, thoꝰ the bill 
bas been adjaitced many years ago. Orapers* Cum pany v. Davis, 
2 1742. 2 Athyns 295. 5 I 
[If a decree has been obtained in the exchequer, by conſent 
that a will is well proved, which will is afterwards found by 


1 Vezey 284. ] : | 1 05 
Tho? he reſtore poſſeſſion obtained upon the judgment. Arg. 

1 Ch. K. 22. . | 
That he releaſe coſts, account for meſne profits, Efc, Ibid. 
So, if chancery by decree vacates a judgment at common law, 


tire; for the chancery is not another court within the intent of that 
ſtat. nor ſhall the cauſe be conſtrued to be drawn ad aliud examen. 


bis Council, Arg. 1 Ch, R. 25, 27. | 
(Before a final decree an executor may confeſs a judgment, 


v. Haſkins, Styles, T. 1742. 2 Aikyns 385.] | | 
' *Ajudgment having been obtained at law, tho? for an uſurious 
debt, the creditor muſt ſtand as a judgment creditor for the mo- 
ney actually advanced, and legal intereſt, 2 Brown 641. 


(3 X.) Jurisdittion; 
When Chancery ſhall bave it in Caſes out of the Kingdom, &c. 


O charcery will give relief, tho” the land lies out of the juriſ⸗ 
diclion, if the perſon is within the juriſdiction of the court: 
28, t will make joint-tenants account for profits of land in Irelaud. 
Or a truſtee, who lives in Englard to perform his truſt in Ire- 
d, a county palatiae, Ec, ide poſh CC 
9 1t will decree the Earl of Derby to perform an agreement 
Sncerning the e Man: Ca. Ch. 221, 

matter ariſes in the juriſdiction of the courts of Wales, of 

value or difficulty, parties may ſue here; yet if it is of ſmall con- 
| | | | ſequence, 
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| So, chancery may make a decree, that the party releaſe or diſ- 


[If a judgment is given for Go. to ſecure a purchaſe of 


verdict to be forged, chancery will reſtrain the party claiming un- 
der it from-ſetting up that decree. Barnſley v. Powell, T. 1749. 


yet it ſhall not be an offence within the /. 27 Ed. 3. of Prenz- 
Cont. 3 Inf. 123. N. acc. 1 Lev. 242, Certified to the King ly 


which is not at all affected by a prior decree to account. Smith 
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ſequence, the court will diſmiſs the bill with coſts. Brace v. Tay. 
lor, H. 1741. 2 Aikms 253. e 
So, if land within the dutchy is granted by the king, and upon 
a bill for a diſcovery and an account in chancery, an injunction it 
granted by the dutchy court; ſuch injunction ſhall be over. ruled 


in chancery; and the priority of ſuit being here, an injunction of MY 
the ſait there ſhall be granted here. 1Ch.R.53, a 
So a plea ſhall not be allowed to a bill in chancery, that the de. | 
fendant has privilege to be ſued in the exchequer, 1 Ch. R. 6g. C 
For no privilege ſhall be al'owed againft a ſubpeia in chancer;, 
where the intereſt of the king is not concerned. 1 Ch, R. E. er 
Oxford 14. | | 5 | hi 
Nor a plea of privilege of the univerſity to a bill, concerning 
lands ib Cornwall, 1 Ver. 212. But if it be allowed, it ought t tit] 
come in by plea. Ca. Ch. 237. KR. 2 Vent. 362, | 2 
So, chancery ſhall have juriſdiction of a mortgage in a county 6 
palatine. 9 „ | ( 
So, if the bill ſuggeſts that there are prior mortgages to perſons \ 
out of the county palatine, though it be not proved. Semb. t hw 
Ver. 298. | „ e won 
So a plea of the cinque ports was over-ruled. 1 Ch. R. jo. not 
So, the court of ſtannaries does not ouſt chancery of its juril- * 
diction; for the former is a court of law, and not a court of hall 
equity. 2 Ver. 484. ih | | . 
So, if A. mortgages the /e of Sarke, part of the dutchy of abro; 
| Normandy, a bill lies in chancery for the redemption. R. 2 Ver. * 
e. 2 | | 3 
ye chancery will relieve againſt a decree in Cheſter, where the cuted 
chancellor was a party. R. 1 Rol. 331. Ameri 
So, if an act of parliament gives an excluſive juriſdiction fot 1 
ſuch and ſuch mines to a particular court; chancery ſhall not be ing, yt 
excluded, if the at does not erect a court of equity there. vill a 


Fer. 58, 9. 5 ; | | 

So, chancery has an admiral juriſdiction in many caſes. 1 
er. 54. . | 

A matter, which ouſts the court of juriſdiction, ought regu- 
Jarly to be alledged by plea, and ſhall not be objected at the hear- 
ing of the cauſe. 2 Ver. 484. 
Dut chancery will not make partition of land in Ireland. 1 
Fer. 421. Vide poſt, (4 E.) ; | 5 | 

Nor will it examine the quantum of a debt to the king, orthe 
extents for it; for that belongs to the exchequer : and a bill for it 


(3Y.1 


in chanceiy ſhall be diſmiſſed. 2 Ver. 426. | 0 

Except where the extent is a fraudulent contrivance, or the de- t 

ſendant admits that the debt to the king may be well ſatisſed , ( V. ). 

without the extent. 2 Ver. 425. GY. 2. 

Nor will it grant a ſequeſtration of lands in Ireland. Eq. Cu. my 

*#24Part of 124.* 3 f If a le 
2 A. (a. So, if there is a decree for an account in the excheguer 6 ples for 
Ch-fler, Marches of Wales, &c, chancery will not relieve 70 or, I 
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© bill here, becauſe the witneſſes live out of the juriſdiction. 2 Cz. 
C5. 17. K. Ch. R. 425. 5 | N 
Nor will it relieve againſt a decree of commiſſioners of ſewers. 
I Ver. 59. | | 


Nor on a bill, for an account of money colle ed by authority 


of commiſſioners of ſewers; for the commiſſioners are a court, 


and have authority to determine. R. Ca. Ch. 232. 


Nor, for diſcovery of the money collected. K. upon demurrer, | 


C0 14% ES | 
So an appeal, or bill of review does not lie in chancery, on a de- 


cree in equity in 2 county palatine ; but it ought to be to the king 


himſelf. R. upon demurrer, 1 Ver. 117, 184. | 


So, a bill ſhall not be allowed in chancery for diſcoyery of the 
title to lands in the County Palatine of Cheſter, or Lancaſter. R. 1 


Ch. K. 183, 278. Vide Poſs, (4 E.) | 
Nor, to obtain poſſeſſion of lands there. 1 Ch. R. 278, 

Or an account of the profits. 1 Ch. R. 278. | 

Where the court has juriſdiction, it ſhall have regard to the 
hws of a ſoreiga country, in its determination here; as, if a 


woman has a ſeparate property in her money in France, it ſhall 
not be decreed to veſt in her huſband. Semb. Eg. Ca. 100.“ 


If a debt is aſſigned in Holland by the huſband to the wife, is 
ſhall be allowed here. Ca. Ch. 232. | ; 

[Af a foreigner contrives a match with a ward of this court 
abroad, yet if he is afterwards found here, the court will puniſh 


bim. Roach v. Gerwan, M. 1748. 1 Vezey 157.) 


This court can decree ſpecific performance of articles exe- 
cuted in England, for ſettling the boundaries of two provinces in 
America. Penn v. Ld. Baltimore, P. 1750. 1 Veaey 444-] 

[Tho' the ju riſdiction of the court is ſubmitted to by anſwer- 
ing, yet if a want of it appears at the hearing, a court of equity 
vill make no decree. Ibid] | 5 


Jury. 
Vids Trial, Ante, (X.) — , (4 V.) 


6 v. 1.) When Words in a Will are expounded otherwiſe than 
they are in a Deed. 1 


ORD S in a will may have a different conſtruction from 


that, which they have in a deed, P. W. 20. Vide po, 
(3Y. 7. Sc. . *) : | 


(3Y, 2.) A Deviſce ſhall have the ſame Advantage as an Heir. 


If a legacy out of land, for the portion of a ſon or daughter, 
lapſes * the benefit of an heir, it ſhall alſo for the benefit of a 
0L, II. WEE: wn 


Na. deviſee. © 
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: which affects the real eſtate. 
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— 5" 2 P. W. 276. Vide ante, (3 P. 3.) Poſt, (; V. 7, 
c.) | K+ 
So, if it is deviſed for a portion, tho' not expreſſed for a por- 
tion. 2 R. 266. | 
So, if charged upon real and perſonal eftate, as to the part 
2 P. V. 278. D 
So, where the heir ſhall have the perſonal eſtate applied for 
the diſcharge of debts, a deviſee ſhall alſo have it. 2 P. M. 25). 


Pr. Ch. 140. Vide ante, (3 A. 4, &. —3 P. 1, 2.) 
(3 . How a Legacy ſhall be recovered in Equity. 


Chancery will enforce the payment of a legacy. Vide ant, 
(3 A. 1.—3 G. I.) 5 > | 

Andif it.is a legacy in equity only, and not at law, it oughtto 
be demanded only in a court of equity, and not in the ſpiritual 
court; as, a ſum to be paid upon a ſale of lands. N. Hob, 265. 

If an infant ſues for a legacy in the ſpiritual court, and after- 
wards in chancery, a ſuit depending in the ſpiritual court, is no plea 
for the defendant to the bill in equity ; for the plaintiff there has 
not an equal advantage, to get ſecurity or intereſt. R. Ca. Ch. 85, 
1 Ver. 26. 2 N 

If a legacy in a will is eraſed, but upon the probate, the exe- 
cutrix admits the will to be proved, as if there was no raſure; 
equity will compel the payment. 1 Ver. 256. P. W. 388. 

If the grandfather gives legacies to the grandſon, which are re- 
ceived by the father ; his executrix ſhall anſwer for all, not ac- 
tually paid by the father, with intereſt, tho' the father had given 
a bond to pay 6000). to the grandſon ; for it ſhall not be intended 
to include the legacies, if they are not mentioned. 2 Ver. 481, 2. 

[A legatee, whether expreſsly ſuch or as ceſtui que truft, has à 
right to ſatisfaction on an adminiſtration bond againſt real aſſets 


in the hands of deviſee of adminiſtrator de bonis non of the origi 


nal teſtator ; and this tho' the nominal legatee and executor de- 
clared the truſt, and covenanted to pay the legacy. Ay .. 
Bailee, T. 1751. 2 Vezey 368.] os Z | 
S8o chancery will oblige an executor to give ſecurity for the 
payment of legacy, payable at a future day, on a ſuggeſtion, 
he waſtes the goods of the teſtator. R. Ca. Ch. 121. 
And if the will is conteſted in the ſpiritual court, will op 
him from receiving the debts, &c. till the conteſt is determined. 
R. Ca. Ch. 75. | | : 
If an executor pays a legacy purſuant to a will, without notice 
of a revocation of it, it ſhall be allowed him, tho” afterwards i 


appears that the will was reygked. Ca. Ch. 126, 
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(3 V. 4.) What ſhall be a Legacy. 


A legacy imports a bequeſt made by a teſtator of his goods and 
chattels. | | | 


(3A. 3, Ge.) 


As, if the teſtator defires his executor to give 200/. to B. 
without limiting a time for payment ; it will be 

If a legacy is gi | 
geater value to the ſame perſon by a codicil, it ſhall not be in- 
tended in ſatisfaction of the legacy by the will, but the legatee 
hall have both, P. V. 424. 45 : 

Where two legacies of equal ſums are given to the ſame lega- 


tee, and in the ſame will, the legatee ſhall take only one. x 
Broxon 30.“ | - | 


But where one of the legacies is in the will, and the other 
in the codicil, both ſhall paſs. Id. 389, 390.“ 
[A donatio cauſa mortis is in the nature of a legacy, but need 


rot be proved in the ſpiritual court as part of the will, for it 


operates as a declaration of truſt upon the executor. Miller v. ; 
Me, T. 1735. 3 f. V. 356. | 


lt is not good unleſs made by the party in his laſt ſickneſs. 7bid.] ' 
It is not abſolutely neceſſary that it ſhould be in extremzs, a 
&lirery with declarations of the intention at 


* any time, if never 

who woked, ſeems good. 2 Brown 612.* | 

is [Nor unleſs it is delivered in his life-time. Vid.) 

1 © [Nor of a choſe in adlion, the property whereof does not paſs 
x j delivery. Ibid. ] _ | . 

J [The delivery of receipts for the conſideration of Sourh-Sea 

1 nuties is not ſufficient delivery to ſupport a donatio cauſa mor- 

"hat L of the annuities. Ward v. Turner, T. 1752. 2 Vexey 431.] 


[There cannot be a donatio cauſa mortis of ſtock or annuities 
bout a transfer, or ſomething tantam:unt. Ibid.] 


mat mortis cauſa. 2 Brown 612. Vide Ambler 318.“ 


(3 Y. 5.) Of what Thing void. 


but a void legacy ſhall not be decreed ; as, if the huſband of 
orphan in London, deviſes the money which belongs to his 
Vs in the hands of the chamberlain of London; for this is a 
je n aden not deviſable. R. 2 Vent. 341. | 
o if a man deviſes a thing, which by cuſtom belongs to the 
"U law, as an beir-loom ; it will be void. 3 


N n 2 : So, 


But it may be ſecured by a deviſe of lands, ee. Vid PR, 


Any words which new the intent of the teſtator, are ſufficient 
for a legacy. Godol. p. 3. c. 22. ſed. 21, Sc. Vide Deviſe, (N. 1.) 


a good legacy. 
1 Ch, R. 246. | | 


ven by a will, and an annuity or a legacy of 


ut a delivery of bank notes ſealed up in a paper, is a good 1 J 7 


4 


i 
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So, if he deviſes goods, which he has only as executor, or ad- 
miniſtrator, before a full adminiſtration made. 


(3 V. 6.) How a Legacy ſhall be paid. > 
A legacy ſhall be paid, after all debts diſcharged, out of the . 
perſonal eſtate. | 25 5 
So, if land deſcends to the heir, and the perſonal eſtate is a. 4 
| hauſted by the payment of debts upon bond, Ec. to which the * 
land was liable, the legatee ſhall have aid in equity againſt the th 
real eſtate. Semb. Sal. 416. | BEE. 5 10 
So, if the perſonal eſtate is exhauſted by the payment of f 
mortgage. Sal. 450. Vide ante, (3 P. 3. be 
Where there are two executors reſiduary legatees, and 0 ] 
ſettling accounts, one of them leaves in the hands of the other: * 
ſum ſufficient to diſcharge the other legacies; and he in whole by p 
hands the money is left afterwards becomes bankrupt without 2, I 
having paid the legacies, the other ſhall anſwer out of his moiety Er. 
of the reſidue, as far as it will go in diſcharge of them, tho' the . 
legatees may have received intereſt of the bankrupt, and taken a 1116 
dividend under the commiſſion. Ld. Raym. 1320.“ : then 
[If a man deviſes his lands, (then in mortgage) ſubject to his ag 
debts, to B. his wife for life, then to C the interelt of bis per. 7.17 
ſonal eſtate to B. for life, then to C. and gives B. 1500l. if | if 
ſhe accepts his will in lieu of dower, and there is not perſona 4. die 
| eſtate to pay debts and legacies; if the mortgagee takes part of tie mand o 
perſonal eſtate, the legatees ſhall ſtand in his place for fo much Ami, 
out of the real. Luthins v. Leigh, M. 8 G. 2. C. T. T. 53. Wh 
[If A. on marriage conveys a freehold, and alfo a term for an inves 
years, to truſtees, to raiſe a ſum for his wife, and by his wil ud ther 
gives a portion to his daughter ; his ſon and heir, executor, V Style 
not ſell the term to pay his wife, but it ſhall go to pay debts a6 [The 
legacics, and the wife's be chargeable on the freehold. _ Lug! ſecurity n 
Gardiner, M. 1723. Bund 137. ä How ; 
So, if the perſonal eſtate is deviſed to A. and a term veſted i facies, | 
truſtees for payment of debts and legacies ; the term hall be# When 
plied before the perſonal eſtate. R. 1 Ch. R. 47, 8. ee, (3 C 


[If lands are deviſed to pay debts, and ſimple contract cred! 
tors exhauſt perſonal eſtate, a ſpeciſick or a pecuniary legte 
ſhall be paid out of the land devifed to pay debts. Haſlewas'" 
Pope, T1934 32 #: 222] © | 

[But if lands are deviſed to A. in fee, and ſpecifick legs 
B. and bond-creditors come on ſpecitic legacy for payment, 
ſhall not ſtand in bond-creditor's place, to charge the land dels 
to A, for he is a ſpecific deviſee as B. ſpecific legatee- Jud.) 

IIf A. purchaſes a term for 1000 years in lands, and agree! 
give a conſideration for the inheritance, and vendor covenane' 
procure conveyance to vendee and heirs ; A. dies before conf | 
ance made, leaving B. his daughter 3000. and C. tus 1007 
cutor and heir, who aſſigns the term in truſt to attend the „ 
ritance, and then takes conyeyance of the inheritance 1997, 
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then he confeſſes judgment to one, mortgages the inheritance to 
another, without taking notice or aſhgning the term, and dies in- 
ſolvent ; the judgment ſhall firſt be paid, then the mortgage, and 


ther, before the ſimple contract creditors. Charlton v. Low, M. 
1734. 3 F. E ga5j 3 | 
lf a man gives his South-Sea bonds in truſt, that his execu- 


his wife his executrix, and the Soxth-Sea bonds are not ſufficient, 
they ſhall be paid out of the other part of the perſonal eſtate. 
Cooke v. Martyn, P. 1737. 1 Aikyns 2.] | 1 


be paid before legacies to a charity. P. W. 264. 


hare relief againſt the heir, tho' the perſonal eſtate is exhauſted, 
by payment of debts upon bond, c. R. Sal. 416, 
{If a man by will ſays, © as to my worldly eſtate, I diſpoſe, 


real eſtate, with houſhold goods, and ſtock in trade, for life, and 
then to his ſon;“ and the perſonal eftate is inſufficient, the 


7. 1750. 1 Vezey 499] | 

[If A. leaves B. money, ſhe leaving C. 5gool. at her death, and 
A. dies, C. dies, E. dies, her repreſentative cannot ſer off a de- 
mand of E. on C. for the demand is in autre droit. Medlicot v. 


/ 


Brevis, H. 1748. 1 Verey 207.) 


an inventory expreſſing them to be in his cuſtody for life only, 
and then to be delivered and remain to him in remainder. Slaning 
„ Style, M. 1734. 3 P. W. 334. 1 

The inventory is to be depoſited with the maſter; formerly 
ſecurny was required. Bill v. Kina/ton, 1740. 2 Athyns 82. 


gicies. Vide ante, (3 A. 3, c.) 
6 (3G. 3.) poſts (3 V. 18, 19.) 


37. 7.) How a Deviſe ſhall be conſtrued. 


ua names, but the name of one was omitted, and that of another 

Repeated, it was held that all ſhould take equally. 1 Brown 31.5 
"If a legacy be given to the ru daughters of A. who has in 

et three daughters, they ſhall all take. 2 Bruwn $5. But, to 

ue a of A. ſhall not extend to a child, in ventre ſa mere. 
03. : a . 

A bequeſt to firſt and ſecond couſins ſhall extend to a firſt 

once removed, and to a great nieces 1d. 125.* 


then the 3000. to B. the legatee, as adminiftratrix 10 C. her bro- 
trix pay ſeveral legacies, and gives all the reſidue of his eſtate ro 


If there are not aſſets for debts and legacies ; the debts ſhall : 


But if land is deviſed to the heir in tail, a legatee ſhall not 


Ec. and gives 1001. io his daughter, to be paid by his ſon, his ex- 
ecutor, a month after his widow's death, to whom he deviſes his 


daughter's legacy ſhall be paid out of the real. Lypet v. Carter, | 
[Where the uſe of goods is given to one for life, he muſt gn = 


How a legacy ſhall be paid upon a deviſe to pay debts and le- 


When a legatee ſhall refund, or abate in proportion. Vide 


Where legacies were given to ſix grand-children by their chriſ- 


*To 


$49 


2 1 
— ——— 1g l.. Sv, 
* — 
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To the children of a deceaſed ſiſter ſhall be only to the chil 


550 


dren living at the teſtator's death. Id. 658. 
To grand- children, ſhall extend to great grand- children, he. 
cauſe in common parlance, the firſt word includes the latter. 


| Ambler 603.* 5 
3 II A. deviſes money to the relations of B. to be equally di 
words. vided between them, it ſhall be confined to ſuch as would take 

by the ſtatute of diſtributions, but they ſhall take per captia. Tl. 


3 
(N. 1, Sc.) mas v. Hole, P 1 G. 2. C. T. J. 251.) 


Sou 2 IIf 4. deviſes to his near relations, it means ſuch as are within t 
(3 A. 3:) the ſtatute of diſtributions. Whithorn v. Harris, T. 1754. 1 t 
Vezey 527.] Wide 1 Brown 31.* | 0 
II a man deviſe a legacy to his neare/? poor relations, it ſhall ot 
not extend to all his poor relations, even that he knew. Gooding: co 
v. Goodinge, P. 1749., 1 Vezey 231.] | | At 
[If A. by will declares he intends to diſpoſe of his houſhol{ go 
goods by codicil, and deviſes the reſidue of his perſonal eſtate no: 
diſpoſed of, or reſerved to be diſpoſed of, to his wife, and makes fon 
a codicil without diſpoſing of his houſhold goods, they ſhall nc: for 
go to the reſiduary legatce, but according to the ſtature of dittri- eſta 
butions. Davers v. Dewes, T. 1730. 3 P. W. 40.] and 
[If A. bequeaths to his grand-children B. C. and D. 1c00!, fath 
each, and the intereſt to their uſe, and if any dies, to the ſurvi- of t 
vors or ſurvivor, Mare and ſhare alike, the intereſt to be paid to ther 
their father, to be improved to their uſe. B. dies an infant, ther the 
C. dies; the ſhare which C took by the death of B. ſhall not for- own 
virc to D. bur go to the father, C.'s adminiſtrator, both principal [I 
and intereſt ; for fare and ſhare alike are tantamount be equally f to N. 
be divided. Rudge v. Barker, T. 9 G. 2. C. T. T. 124. for he 
[If a man gives all his eſtate, leaſes and intereſt in his houſe brothe 
in JI. and all the goods therein, and all plate, &c. to his vie, hall h 
but deſires her at her death to give ſuch leaſes, houſe, goods, & 3 Athy 
amongſt ſuch of his relations as ſhe ſhall think moſt deſerving; (If 
and ſhe by will gives her intereſt in the houſe to A. and after .. to his e 
gacies, the reſidue of her perſonal eſtate to whom ſhe makes exe the con 
cutors, and dies without giving the goods, c. to her huſband but onl 
relations, the wife took only beneficially during her life, and tit iſue bel 
goods, Cc. or the value of them, ſhall be divided among the nn children 
of kin of the huſband. Harding v. Glyn, T. 1739. | Atkjts and one 
469.] 5 wg En Felted in 
[A deviſe of money to be divided among all the children of 4 of a ſum 
does not extend to a child born ſome years after the teſtabt! ſhall not 
death. Heatbe v. Heathe, Il. 1740. 2 Athyns 121. wing ch 
[If A gives zœool. to truſtees to place at intereſt, ot 1 (If 
purchaſe, and to permit his wife to take the profits during * of the pr 
and then to divide the whole principal and intereſt among * them die 
four children, ſhare and ſhare alike, and the ſurvivors, but ſhare tha 
before rwenty-one, or marriage; if any die before, Jus ſhare the deviſ 
f m B. aaf to a moje 


be divided among the ſurvivors, and one of the * 
twenty - one, but dies in the mother's life, her repreſentative = 


CHANCERY. 


have her ſhare of what remains in money, but not of what is veſt- 
ed in real eſtates, which goes to the heir at law, H. 1740. 2 
a EE | 
Il a will directs that the intereſt with the principal of a teſta- 
tor's eſtate ſhall be ſettled on the daughter, or, the heirs of her 
body, as the executors think fit ; they cannot give it from her to 
- them, but the word or muſt be conſtrued and. Read v. Snell, T. 
1743. 2 Athyns 642.] ; i 
If the reſidue of real and perſonal eſtate is deviſed to truſtees, 
to be ſettled on teſtator's daughter, and the heirs of her body, 
but in caſe ſhe die leaving no heirs of her body, then as to one 
- moiety to A. and his wife, and their heirs for ever, and as to the 
other, to B. and C.; this is a gift to the daughter for life, with a 
contingent remainder to ſuch heir of her body as ſhall be living 
at the time of her death, and the deviſe over to 4. B. and C. is 
good. Ihid.] | 5 | 
[If a man by will appoints the intereſt to be made of his per- 
ſonal eſtate ſhall be paid to his father for life, then to his mother 
for life, and after their deceaſe gives the reſidue of his perſonal 
eſtate to his brother and ſiſters, and the ſiſters of his wife, ſhare 
and ſhare alike, and if either dies before him, or the ſurvivor of 
father and mother, their ſhare to be divided among the ſurviyors 
of them; the brother dies in teſtator's life, the ſiſters in the mo- 
ther's life, the wife's ſiſters are intitled to the whole reſidue, to 
the accumulated ſhares of the perſons dead, as wel! as to their 
own original ſhares. Pain v. Benſon, P. 1744. 3 A Hunt 78. 
If a man by will bequeſts his lands to his wife A for life, then 
to R. niece to my ſaid wife; Item, I give the uſe of 5ool. lock 
for her natural life, but after her death I give the 500l, among the 
brothers and filters of my ſaid wife; the wife and not the niece 
hall have the 500%. for her life. Caſtledon v. Turner, T 1745. 
3 Athyns 257.] © | 5 
If a man by will gives money to truſtees, to pay the intereſt 
to his children, with other directions, but makes no proviſion for 
the contingency of any of his children dying without any iſſue, 
but only that if the iſſue of any of the children ſhould die without 
iſue before twenty-one, then their ſhare to be divided among his 
children equally, and gives the reſidue of his eſtate to his ſons ; 
and one of his ſons dies without iſſue, his ſhare having never 
reſted in him, ſhall not go to his repreſentative ; and being a ſhare 
of a ſum divided from what teſtator intended to be the reſidue, it 
ſhall not go to the reſiduary legarces, but ſhall go among the ſur- 
ning children. ' Fonereau v. Foncreau, P. 1745. 3 Attyns 315.] 
(If A. by her will gives to her nieces B. and C. each one half 
of the produce of bank-ſtock, and to therr g/ſue, and if either of 
them die before the legacy becomes due, and leave no i//ue, her 
ſhare thall go tothe ſurvivor ; and B. has a ſon at the time of 
the deviſe, and dies before A. leaving a ſon, this ſon is intitled 
19 4 motety of the produce of the ſtock ; for the words relate to 
| | any 
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any iſſue ſhe might leave at her death. Lampley v. Plover, M. 


1746. 3 Athyns 396.] En. ee. 
[If a man deviſes 50007. out of his eſtate to be equally di. 
vided between his children, with remainder in the ſame eſtate to 
his firſt and other ſons, and then to his daughters; the eldeſt 
ſon ſhall have a ſhare. Incleden v. Northcote, H. 1746. 3 Athy 
430. | | 
(ik a man deviſes lands to his wife for life, then to A. and the 
heirs of his body, and for want of fuch iſſue to be ſold and di. 
vided among his relations, according to the ſtatute of diftriby- 
tions; and A. dies without iſſue in the life-time of the wife, ſhe 
is not intitled to any ſhare of the diſtribution. Worſely v. Fobn- 
fon, M. 1753: 3 Ahn 758. Davis v. Baily, H. 1747. 
Pezey 84. 8 2 
[if a man by will gives 300l. to the children of his ſiſter 5. to 
be paid by his executor, and equally divided at twenty-one or 
marriage, with intereſt, and failing any, their ſhare to the fur- 


vivors, and failing all to G.; S. has but one child at making the 


will, it ſhall be conſtrued for the benefit of all ſhe ſhall have, 
Maddiſon v. Andrew, M. 1747. 1 Verey 57. 5 
[If a man deviſes his reſidue to be divided into fifths, two 
parts to 4. and B. or their iſſue, in default to the ſurvivor, wr 
their iſſue, one part to C. or his iſſue, one part to another bro- 
ther whoſe name he has forgot, ar his iſſue, another fifth to D. 
end her children; it ſhall be conſtrued to ſuch legatees, or their 
iſſue, whom he knew not whether they had children living or not: 
and to ſuch legatees and their children jointly whom he knew to 
have children. Le. Farrant v. Spencer, T. 1748. 1 Vezey 97. 
[If A. deviſes 10/. a- piece to the fon = two daughters by 


name of F. E. then zool. to B. to be paid at twenty-one, or mat. 
riage, and intereſt in the mean time for her maintenance; but il 


ſhe dies before, then to the younger children of F. E. equally 
to be divided, the eldeſt ſon to be excluded, and ſays nothing of 
intereſt ; this ſhall go to ſuch as are younger children at the deat 
of B. Elliſon v. Aivey, T. 1748. 1 Verey 111. 

[If a woman having a power to appoint 4000l. to her kin, and 
for default to go according to ſtatute, and by will appoints to A, 
her nephew, he paying annuity to his mother, and gives the r. 


ſidue of her eſtate to her niece B. and . dies in teſtatrix's lift, 
- the gooo!. goes to B. Ole v. Heath, M. 1748. 1 Vezey 135) 


[If a man by will gives his daughter A. wife of B. 3000!- for 
the uſe of her younger children, in ſuch manner, ſhare and pro- 
portion, as ſhe pleaſes, and if no appointment, equally, and to 
farvive if any die under age unmarried, it extends only to thoſe 
born at making the will, or at molt at teſtator's death. 

v. Seymour, VI. 9 I Yezey 20g. ] i 

If a legacy is given to younger children, and after teſtator 
death a younger becomes the elder, he ſhall nevertheleſs ba /e his 
ſhare. id.] OE. | N 1 


of the 
ſentatiy 
Mong 
Vin, 1 

If: 
paid at 


veſts in 
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fIf a wan deviſes leaſehold to his wife, for ſo many years as. 
ſhe ſhall live, then if ſon K. is living, to him for ſo many years 


2s he ſhall live ; but if then living, aud ſhall then or afterwards 
have iſſue male, then to him abſolutely; but if R. die in wife's 
life, without leaving iſſue male, then over ; and R. dies in wife's 


life, it goes to his repreſentative. Fackſon v. Jackſon, H. 1748. | 


1 Vezey 217. ] 


[If a man deviſes all his lands, Er. to his wife for life, then to 


his daughter for life, then to her children, equally to be divided, 
and for want of children to his right beirs on the ſide of rhe F,'s ; 


the children take as tenants in common for their lives oaly, and 


each is intitled to à ſnare of the profits from the death of the mo- 
ther, tho? not born when the will made, Goodauyn v. Goodwyn, 
H. 1748. I Very 226. Tf | | | 
[If a man by will gives a daughter 4000. provided ſhe relea- 
{es when at age to her brother A. her ſhare of an eſtate u der 
her grandfather's will, and ſhe receives part of it, A. is intitled 
to her ſhare, [bid.] Ls 
If a man deviſe in truſt for his ſon A. for life, remainder to 
ſupport, c. remainder to his firſt ſon, and the heirs of the body 
of ſuch firſt ſon, and for default, to ſecind, third, and fourth ſuc- 


ceſſirely, in remainder one after another; and 4. has no ſon at 


making the will, has one who dies in teſtator's life-time and 
another, this laſt ſhall take as firſt ſon, and he might alſo take by 
the remainder to the ſecond ſon. Lomax v. Holmdon, T. 1749. 


_1Vezey 290g] | | Ha 
If a man gives 30,000). to his wife, and after other-pecuni- 


ary legacies, the reſidue of his perſonal to his eldeſt ſon R. ex- 
cept ſuch legacies as he ſhall indorſe as a codicil ; and by ſuch 
indorſement he direQs that the 30, oo. ſhould be to his wife for 
life only, and then to be divided among his children as ſhe ſhould 
by deed, will, or inſtrument in nature of a will, direct; and ſhe 
marries again, and in herſecond huſband's life (having power to 
diſpoſe) by will appoints the diſtribution of the money, and two 
of the children die in her life-time, their ſhares go to the repre- 
ſentatives of R. the reſfiduary legatee, and ſhall not be divided 


among the reſt of the children. D. of Marlborough v. E. Godol- 


pln, M. 1750. 2 Vezey 61.] | | 
{If a man gives a ſum to his ſon Mi's younger children to be 
pad at twenty-one, and if any dies, to ſurvive to the others, it 
relts in thoſe who are born at teſtator's death, and does not in- 
5 born afterwards. Horſley v. Chaloner, M. 1750. 2 
ey 83. | | 

If a man deviſes the moiety of his perſonal eftate ; the moiety of 
money, bonds, and leaſes — 4 K. — Ch. 16. Sets 

[Deviſe of arrears of intereſt paſſes arrears of an annuity, 
liel v. Gilbert, J. 1752. 2 Vezey 430.] © 

A deviſe to truſtees to pay the produce to A. without limit- 


ing the duration of the intereſt, is an abſolute gift of the princi- 
1 Bron 532.“ 185 3 


IF 
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If he deviſes his worldly eftate, viz. that debts be paid, d my 


wife how? a moiely of what is left; and the remaining part of .my 


eftate real and perſonal, I g ve to my brother; R. that the wife mall | 


have a moiety of the real and perſonal eſtate, ' after debts paid, 
2 Ver. 690. | 4. | T5 22 

[If a man by will deviſe all his lands in W. to his ſiſter 4. for 
life, with remainders over, then to her huſband B. for life, then 


to C. for life, with remainders over, and makes A. and B. and 


another executors, and directs the ſurplus of his perſonal to be 
laid out in lands to be ſettled to the ſame uſes ; and by his codi. 
cil gives C. an annuity out of the freehold Jands, limited to him 
till they come to be poſſeſſed by him, and reciting his will, di 


rects that his dwelling-houſe after the death of A. ſhould come 
to B. bt the reft of the lands thereby given to B. he direds the 
profits of them to be divided between B. and C. and C.'s annuity 


to be taken as part of his dividend ; C. is not intitled to the moi 
ety of the intereſt of the ſurplus of the perſonal eſtate during 
the life of B. after the death of A. Beauclerk v. Mead, P. 1141, 
2 Althyns 167.] 5 7 dS 
If a man deviſes all his hou/hold goods, his plate paſſes, 2 Ver. 
638. N | 
055 all his furniture and pidtures. R. 2 Ver. 512. 
lf a legacy be given of a cabinet of curioſities, ornaments 


of the perſon tho? frequently ſhewn along with it by the teſtator, 
ſhall not paſs. 1 Brown 467.* 


If a man deviſes all his perſonal eſtate in W. to A. it will be 


ſpecific legacy, and will give all his goods, coaches, horſes, and 


all that he had at that place. K. 2 Ver. 688. Eg. R. 8). 
[If A. deviſes to his nephew and others truſtees 6000/. Soub- 
Sea annuities, to be laid out on lands to be ſettled on B. &. 
and by codicil taking notice of this gives 1 200l. to the fame 
uſes, and makes his nephew executor, and dies poſſeſſed of large 
perſonal eftate, but only 53601. South-Sea annuities when he made 
the will; this is a ſpecific legacy, and the 536c/. ſhall not be 
made up Go. out of the perſonal eſtate. A/bton v. Aſiun, M. 
9 G. 2. C. T. T. 152. 3 P.W. 384.). „5 
[But if A. deviſes 10000. South - Sea itock to his wife, be har 
ing then 1 800%. afterwards reduces it to 2000. then makes it f 
1600). then the act takes place, changing three-fourths of ile 
South-Sea ſtock into annuities, and teſtator dies, having 4 


| Rock, and 1200). annuities, the wife ſhall have the whole legacy 


of 10007. Partridge v. Partridge, M. 10 G. 2. C. T. 7. 220. 

lf a man deviſes to A. 4ool. (without the word my) Zul. 
Inelia bonds, to pay the intereſt to E. till twenty-one or marriage, 
then to pay the ſaid 400/. Ezu/?-India bonds to her; and recites 
this bequeſt in codicil, and another of three exchequer orders, 


which he has ſince diſpoſed of, and ſubſtitutes a pecuniary legs 


cy for theſe orders, and only one Ea/t-India bond is found at his 
death, it is not ſpecific, but a bequeſt of quantity, and ſhall be 
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4 cond from the reſidue. Sheech v. T horington, T 17 54. 4 


F. 5 ſum of South. Sea annuity ſtock, or South-Sea annuities 


is given to ſeveral perſons in ſeveral proportions, and 13.1 3 the 
remainder thereof to 4. and there is a deficiency, it is ſpecific, 


and ſhall not be made good from the reſidue, but all the parties 


mult abate in proportion. /bid.] 
elf a man deviſe to his daughter 100/. a- year Jong annuities, 


and then give to two others gol. long annuities each, theſe latter 
legacies ſhall be 50l. a- year annuities. 1 Brown 482*. 


But, if on the whole of the context, the words of the teſ- 
tator be ſo uncertain as that it cannot appear from them whether 
he intended a certain ſum by the. year, or a groſs ſum, evidence 
of the ſlate of his fortune ſhall be admitted to ſhew he meant 
only a groſs ſum : as where a teſtator gave to M. P. the ſum of 
gool. flock in long annuities, to M. H. the ſame, to J. IL. B. the 
ſum of 200l. ſtock in long annuities, the intereſt thereof to accumu- 


late, until ſbe ſhould attain 21, and then the whole to be transfer- 


red to her by his executors, and alſo to H. D. 100. flock and 
ung annuities, the intereſt thereof to accumulate, until ſhe attains 21, 
and then the whole to be tranferred to her by his executors 5 and then 
gave the reſidue to his nephews : here becauſe it appears uncer- 
tain whether the teftator meant that the intereſt of a gro/s ſum 


ſhould accumulate, or that the legatees ſhould have Foo. c. per 


onnum, evidence was admitted to ſhew that the whole fortune of 
the teſtator was only 120/. a- year long annuities. Id. 472.“ 
lf no fund be provided for legacies, they ſhall be in the cur- 
rency of the country where they are given; as where a will is 
made in Ireland, arid ſome legacies are given in ferling and others 
in Iriſh currency, and others without any denomination ſpecified, 
theſe ſhall be in Iriſb currency. 2 Brown 38.* 

*If legacies be given in ſtock, and then others without that 
addition, and then others with a direction to ſell ſtock, this 
makes them all ſtock legacies. 1 Brown 28.* — 

If he deviſes 15/. a. piece to each of his relations on the part of 


bis father and mother: payment of 151. to A. and 151. a- piece to 


each child of A. will be good, tho? it is not conformable to the 
3 upon the flatute for the diſtribution of inleſtates eftates. 
2 Ver. 381. ; | 
So, a deviſe of his perſonal _ in M. to A. gives him the 
rents, due at his death, of the lands in V. Eg. R. 87, | 
| Tho! it be all his perſonal eſtate, except his bedding ; for that 
not reſtrain his words to furniture. Fg. R. 88. | 
A deviſe of the rents and profits of an eſtate to a huſband for 
life, without- impeachment of waſte, enables him to cut timber. 
Partridge v. Pawlet, H, 1737. 1 Athyns 467.] | 


If a man deviſes his bond, debt, c. the money due paſſes, 


And the intereſt, as well as the principal, due upon the bond. 
If a man deviſes all his houſhold goods, money, and plate ; this 
pies all money due upon mortgage or ſecurity, but not his South- 
| Sea 
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Sea or annuity ſtock (being as a chattel real.) Per Gilbert Ch; 3. 
#9. Ca. 203. Dub. per me, being coupled with the houſhold 
ds, whether it extended beyond money in the houſe. | 


IA deviſe of 2007. ſecured on mortgage on the eſtate of 4 


and all meſſuages, lands, and tenements, for ſecuring the ſame, 
_ the principal only. Roberts v. Kuffin, M. 1740. 2 A 
113] | | 
[If a father leave his daughter a money legacy, and then de. 
viſes to her all goods and things, of every kind and fort what. 
ver, found in her cloſer at his death, this does not paſs money 
found there. Jbid.] | | 
| [Goldſmiths notes, and bank bills do not paſs by a deviſe of 
mortgages, ground-rents, judgments, &c, whatever I have or 
ſhall- have at my death, as plate, jewels, linen, houſhold goods, 
coach and horſes. Timewell v. Pirkins, M. 1740. 2 Athn 
102.] | Fs, 
I Bank notes will not paſs by the word /ecur:ties, but muſt be 
conſidered as caſh ; dividends paid into the bank where teftator 
kept his caſh are not dividends due and received by him. Soul. 
cot v. Watſon, T. 1745. 3 Athyns 226.] | 
Ef one ſeiſed of lands in A. and poſſeſſed of a term for years 
in-B. deviſes all his lands and real eftate in 4. and F. to 8. and 
bis heiys, and then diſpoſes of his perſonal eftate, this will not 
paſs the term to S. Davis v. Gibbs, H. 1729. 3 P. M. 26. 
If he deviſes to his wife 1200). and all the goode, abantels, plats, 
jewels, houſhold fluff, and flock in and belanging to his houſe ; 400. 
in his houſe does not paſs. Pr. Ch. 8. | - 
But by a deviſe of a man's houſe © with all that ſhall bein 
it“ at the time of his death, bank notes and cath ſhall paſs. 4n- 
bler 68. TS, | | 

[Current coin, if curious pieces, and kept with medals, wil 
paſs as ſuch. Bridgeman v. Dove, M. 1744. 3 Athyns 201.) 
HA library of books, whether ſmall or great, will nog paſs 4 

furniture. Bridgman v. Dove, M. 144. 3 Athyns — 

[If one —— to his wife all his -houſhold goods, and other 
goods, plate and ftock, within doors and without, and bequeaths 
the reſidue of his perſonal eſtate to B. the teſtator's ready money 
and bonds do not go to the wife; for then the reſiduary bequeſt 
would be void. HWeolcomb v. Woolcomb, P. 1731. 3 P. M. in. 

If 4. ſetiles a houſe upon his daughter for life, and afterwards 
to others and by bis will deviſes all the goods, furniture, and 1. 
naments in the houſe, to ſuch. perſons as the houſe was 10 go t after 
his death ; the daughter ſhall not have the property and diſpoſal of 

the goods, but the uſe only. for her life. R. Pr. Ch. 26. 
If he deviſes to his wife his ringe, and houſhold goods ; plate 
uſed in the houſe doth not paſs. Pr. Ch. 27. 

By a bequeſt of hou/hold furniture which ſhould be within ot 

upon the premiſſes at the time of teſtator's death, pate which 
Was very conſiderable, but was proved to be in uſe, and 3 
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to the rank of the teſtator, and pictures which were bung up, 


and linen were held to paſs ; but not books. Ambler Gog.* 
By a bequeſt of plate, &c. and ſtoves of all kinds, and other 
and chattels whatſoever, which ſhould be in and about his 
dwelling houſe at T. running horſes were held to-paſs. Id. 612.* 
[If a woman ſays, I give to B. all my goods, wearing apparel 
of what nature and kind ſoever, except my gold watch ; houſhold 
goods, wearing apparel and ornaments of the perſon, only paſs, 
but not the refidue. Critchton v. Symes, T. 1743. 3 Athyns Gl.] 
If he ſays, the furniture and piftures in my houſes in A. and B. 
ſtall go wvith my houſes, and my chapel plate, to my chapel ; tho fur- 
niture generally includes plate, yet plate carried for his uſe from 
one houſe to another, does not go with his houſes ; for here it is 


diſtinguiſhed from his furniture.. R. Pr. Ch. 251. Eg. Abr. 200. 


[China paſſes under the word furniture, unleſs the deviſe is by 
a ſhop-keeper. Hele v. Gilbert, T. 1752. 2 Vezey 430.] | 

If he deviſes to A. his ſilver tea-kettle and lamp with the appur« 
tenances 3 the ſilver tea-pot, milk pot, tongs and caniſters do not 

s. R. 1728. Eg. Ar. 201. | 

So, if he deviſes all his goods, chaitelt, furniture, houſhold fff 


and other things which then avere or ſhould be in his houſe at his death ; 
2651, ready money, in the houſe at his death does not paſs ; for 


other things import others of like nature. R. 1724. Eg. Ar. 201. 

[If a man deviſes all his eſtate, real and perſonal, to ttuſtees 
on truſt, as to ſo much of his perſonal as ſhould be on his ſeat at 
N. to ſuffer his wife to enjoy during life; a ſum of money in the 
houſe does not paſs, but all ſtock, live and dead, and all ſtores on 
the lands in hand, do paſs. Incledon v. Northcote, H. 1746. 3 


Ahn 430.] 


If he deviſes ſo much money to all the boſpitals ; it extends on- 
ly to all the hoſpitals in the town, Ec. where he lives, if there 
are any there. P. W. 425. | 

If a legacy be given to ſuch lying-in-hoſpital as the executor 
ſhall name; and the teſtator afterwards ſtrike out the name of 
the executor, the court will fuſtain the Jegacy, and appoint what 


 lying-in-hoſpital ſhall rake it. 1 Brown 12,* | 


80, of a legacy to repair parſonage houſes, the ſelection of 
the objects is in the court. Id. 444.* | 

[If A. gives 100. to each of the public charities mentioned in 
the will of B. this includes charities not confirmed by charter, as 
to the poor of a pariſh, or poor houſekcepers, at the diſcretion of 
an executor ; the extenſiveneſs makes it public. Altorney-general 
1*Prarce, M. 1740. 2 Athyns 87. ] | ; 

But, if a man deviſes all his moveable go:ds and chattels, his 


debts do war! ne R. Jon. 225. 


If he deviſes all. his furniture at his houſe at B. goods pack'd up 


739. 


to be ſent and uſed for furniture there, do not paſs. KR. 2 Ver. 


Nor 


$57 


of * . 


558 


. 302, 304. 


CHANCERY. 


Nor goods removed from the houſe by accident, by reaſon 
that the leaſe of the houſe was ſurrendred or expired, if done 
without fraud in the party. R. 2 Yer. 747- IP 

[If captain of a man of war deviſes all his goods on board the 
ſhip A. and they are removed to ſhip B. before his death, yet they 
paſs ; tho'in caſe of a deviſe of goods in a houſe it is otherwiſe, 
unleſs they were removed or account of fire, and teftator dies 
ſoon after. Chapman v. Hart, 7. 1749. 1 ez 271.] 

So, if a man agrees that his wife ſhall not have any of his per- 
ſonal eſtate, except the houſh:ld goods and furniture at his death; 
and he has two houſes, one in which he lives, and the other for 
the uſe of ſeamen ; the wife ſhall have the former only. 2 P. 

If an upholſterer deviſes his hou/hold goods, thoſe in his ſhop do 
not paſs. 2 P. W. 303. 

[A deviſe by an India captain of all houſhold furniture, linen, 
plate, and apparel whatſoever, includes only what is for domeſtick 
uſe, not what is for trade or merchandize. Le Farrant v. Spencer, 
T. 1748. 1 Vexey 97.] | ; 

So, if a man deviſes his utenſils ; plate and jewels do not pals. 
R. Dy. 59. 6. | NE | 

[A deviſe of houſhold goods and implements of houſhold does 
not paſs malt, hops, beer, or victuals in the houſe, nor guns and 
piſtols uſed in riding or ſhooting game; but a clock in the houſe 
not fixed to it paſſes. S/anning v. Style, M. 1734. 3 P. V. 334) 

[If a man poſſeſſed of a leaſe of a farm, malthouſe, &c. at 400. 
per annum, gives to his wife all his houſhold goods, cattle, com, 
hay and implements of huſbandry and ſtock belonging to his 
houſe, meſſuage, farm and pre miſſes in ſaid leaſe, and ſhe to pay 
the 4o/. rent; the ſtock in the malt trade paſſes. Brook 
v. Wentworth, T. 1743. 3 Athyns 64.] a 

If by will he acquits his ſervant of all debte, accounts, and d. 
mands ; a trunk, in which there are jewels, Ex. in the cuſtody 


of the ſame ſervant, is not thereby deviſed to him. Semb. 2 Fr. 


114. , ; 
it he deviſes to his wife a/l his jeavels; his collar of SS. and 
garter, or diamonds faſtned to bonnet or robes do not paſs. K. 
Oren 124. | 
If he deviſes all his hou/hold goods ; plate commonly uſed in 
the family paſſes. - P. W. 425. ee 
By a bequeſt of all drawings and pictures, pictures bought 
after making the will, paſs. Ambler 64 1“ ; 
[If a man by will deviſes all his plate to his wife, and by bis 
codicil gives her the uſe of his houſhold goods for life only; if it 
appears the plate was uſed in his houſe, the words houſhold goods 


include the plate, and ſhe ſhall have it for life only. S$neljon v. | 


Corlet, T.1746. 3 Athyns 369.] 2 5 
So, if A. deviſes 200l. to each of his three daughters, and if ah 
die wvithout iſſue, her part to go to the ſurvivors ; if any marries and 
dies without iſſue, her part does not ſurviye; for money cannot 
be intailed. R. 2 Vent. 349. Yn 
. : 5 
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[If 4. gives three-fourths of his perſonal eſtate to his three 
fons, equally to be divided, and deviſes the other fourth to his 
ſons in truſt for his two daughters, the intereſt to be paid to them 
reſpeQtively during their lives, and afterwards to their or either of 
their child or children, and for default to his three ſons, equally to 
be divided, and one of the daughters dies, leaving a ſon, the other 
without iſſue, her moiety ſhall go to the ſon of-the other. Srephens 
v. Hide, P 7 G. 2. C. T. J. 27.] | | | ” 

If a man deviſes 10. 10 each ſervant living with him at bis 
dath; it does not extend to the ſteward of a court, or ſuch a 
one, who ſerves many others beſides the teſtator. R. 2 Ver. 546. 

[It a man gives Iool. to the tao ſervants living with him at 
the time of his death, and has only two at making the will, but 
takes 2 third, and all three live with him at his death, the 100/. 
ſhall be divided among them all. Sleech v. Thorington, T. 1754. 
2 Vezey 560.] "<E | Ee oh 

If he deviſes ſo much ſugar to be paid at ſuch a time; if it is 
not paid at the time, the executor ſhall be decreed to pay the value 
with intereſt, N. 2 Ver. 553. . | 

If he deviſes lard and money to his wife ; provided, if ſhe dies 
without iſſue, 8ol. ſhall go to his brother, after the death of his wife e 
if ſhe has no iſſue at her death, the 80% ſhall go to his brother, 
for it ſhall be intended to be immediately upon her death. R. 2 
Ver. 758, 766. | * 

[If A by codicil gives to B. during her natural life his houſe, 
with all the goods therein, the deviſee has no larger intereſt in 
the goods than in the houſe. Leeke v. Bennet, H. 1737. 1 Athyns 
a 5 VE 

If a man covenants to lay out a Tum in lands, and deviſes his 
real eſtate before ſuch purchaſe made, the money agreed to be 
laid out will paſs to the deviſee. Green v. Smith, M. 1738. 1 
Atkyns 572. : 

[If a man, having made his will, enters into contract for pur- 
chaſe of and, the lands contracted for will not paſs by the will, 
but deſcend. 14;d.) | | | 

If an anceſtor after making his will agrees for the purchaſe 
of particular lands, the heir at law ſhall have them if good title 
cn be made, otherwiſe not, nor ſhall he in that caſe have the 
money. Jbid.] : | 5 

(The word efate, paſſes not only land, but all the intereſt the 
telator has in it, tho? there is a locality. Trffnal v. Page, P. 
ie 2 Athyns 37.) 

If A. deviſes lands to truſtees to receive the rents, and pax 
dem to his wife for life, and to permit her to charge them with 
250, then to B. for life, then to C. for life, charged and charge- 
ale as atoreſaid, and after determination of theſe eſtates, to D. 
us heirs, Sc. charged and chargeable with 1000. a- piece to his 
eces, to be paid to them reſpeCtively in twelve months after 
"15 death, and to be raiſed by the truſtees in like manner; the 
ode charged and chargeable run over the particular eſtates as 

Was the fee, and the legacies ſhall be paid twelve _— | 

| DM TY, after 
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after the death of 4. Carter v. Carter, Il. 1748. 1% 


168.] 7 5 

If he deviſcs his perſonal eflate and the produce of it te hi; fon 
and if he dirs before twenty-one, or marriage, to his tywher : If the 
ſon dies before twenty-one, the brother ſhall have only the capi 
tal, not the produce in the life-time of the ſon. R. 1 F. V. go; 
I {If perſonal eſtate is deviſed to A. the produce of it (aher 
maintenance) to be laid up till he is twenty-one, and if he dies 
before twenty-one, and his mother has no children, then all the 
legacies and bequeſts to 4. to go to B.; A. dies before tweny. 
one; the produce from the death of A. ſhall accumulate and be 
added to the capital, and if the mother dies without children goes 


to B. Studbolme v. Hodgfon, T. 1734. 3 P. V. goo. Gm | 


v. bins, M. 1742. 2 Atkyns 473.) 8 | 
[If a mother gives all her real and perſonal eſtate to her daygh- 
ter and her heirs ; but if ſhe die before the is of age to dipol 
thereof then gives the ſame to truſtees to raiſe 6000), for a dia. 
rity, the reſidue thereof, if her daughter dies unmarried, to her 
(reſtatrix's) ſiſters ; and the daughter marries, has a daughter, 
and dies aged twenty, her huſband ſhall have the perſonal eſtate, 
as ſhe was, of age to diſpoſe of that at fourteen ; the real eftae 
ſhall ſatisfy the 6000“. and ſubje& thereto go to the huſband for 
life as tenant by curteſy, and then to his daughter in fee. Bu: 
laſis v. Uthwatt, H. 1737. 1 Atkyns 426.] 
[If one deviſes lands to truſtees to be ſold, and the money to 
be laid out in lands or ftock, in truſt to permit A. to receive the 
profits during life, then in truſt *co B. during life, then io truſt? 
for the uſe of the iſſue of the body of B. with remainders over, the 
money mult be laid out in land, B. has only an eſtate for lie, 
iſſue takes in male and female, and there muſt be croſs reman- 
ders to the f nales. Meure v. Meure, T. 1737. 2 Athy 265 
(If a min by will creates a term in truſt by the rents and pro- 
fits, or by mortgage, to raiſe portions for the daughters of his fon 
A. payable at eighteen or marriage, with a maintenance in the 
mean time, with a power to A. to make a jointure of all the pi 
miſſes, the portions cannot be raiſed ſo as to affect the jointrelh 
but inall be raiſed by mortgage of the reverſion, with imeralt fron 
the time they were payable. Hall v. Carter, T. 1742. 2 yu 


5% a man gives all his real and perſonal eſtate to 4. and 6 
equally between them for life, ang on the death of A. the whoſe 
eſtate to B. in tail-general, and for want of ſuch iſſue to C. in fee, 
and gives pecuniary legacies chargeable on the real, if the fe. 
- ſonal not ſufficient; and then gives all the reſidue of his pe 
 Jonaleftate to D.; ” ſhall have it and not B. Ulrich. Lid 
field, T. 1742. 2 Atkyns 372] © „ 

. {If — is deviſed to truſtees, to be laid out B 
the purchaſe of an annuity clear for A. it means * 


” 
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puity free op taxes. Hedgecvorth v. Crawley, T. 1742. 2 4. 
11. man makes his will in Famaita, and gives ſeveral legacies 
to be paid in ſterling money, then two legacies generally without 
mentioning ferling, then deviſes real eſtate and ſpecific legacies, 
then other legacies in ferling, and dies, leaving effects in England, 
and in Jamaica, the two legacies muſt be paid in Jumaica curren- 
cy only, tho'ꝰ one of the legatees lives in England. Saunders v. 
Drate, M. 1742. 2 Atkyns 465. 25 

[As long as the fund exiſts upon which a legacy is charged, 


tho” it devolves to the heir or executor, yet they ſhall take it ſub: 


ject to the charge; therefore if 4. ſays that what his perſonal 
falls ſhort of paying legacies, he charges on his lands, and then 
gives to B. the houſhold goods in the ſchedule annexed, he pay- 
ing certain annuities, and annexes no ſchedule, the houſhold. 
goods in the executor's hands ſhall be firſt applied, then the 
perſonal, * then the lands. Hills v. Wirley, T. 1743. 2 4 
byns 605. | - 300 
1 of the ſame ſpecific thing, in different codicils are 
only repetitions; ſo of the ſame ſum of money, or quantity of 
things; legacies in the laſt codicil greater than in the firſt are 
not additional ſeveral legacies, but augmentations of the firſt, and 
if ſmaller, diminutions of the firſt. O. of St. Albans v. Beauclerky 
P. and T. 1743. 2 Atkyns 636.] | | OT 

[If a mother by will gives her daughter 30l. per annum whilſt 
unmarried, by 15. at May-day, and 151. at All. Snints, and ſhe 
marries, before the half-year*s payment becomes due, ſhe ſhall be 
paid pro rata till the time of the marriage. Reyni/h v. Martin, 
P. 1146. 3 Aihyns 330.] | 88 0 8 

[If a man deviſes all his plate, books, pictures, and houſhold 
goods to ſuch male (when twenty-one) as ſhall then be intitled to 
the truſt in poſſeſhon of his real eſtate, and till then the ſaid plate, 
. ſhould be kept at D. and uſed by ſuch male reſiding there, 
declaring, his will to be, that ſaid plate, c. may go as heirs 
looms with his eſtate as long as the law will permit; they ſhall 
$0 a8 heir-looms, for the deviſe is only a diſpoſition of the uſe 
till the perſon intitled to the inheritance attains twenty-one. 
Trafford v. Trafford, T. 1746. 3 Ath. 347] 

(If a man by will, reciting that he has ſettled his eſtate on 4. 
for life, to his firſt and other ſons in tail male, and then to be 
ſold, and the money divided between four perſons, then directs 
that his houſhold-ſtuff at H. ſhould remain and continue there 
for the uſe of ſuch perſon or per/ons as ſhall enjoy the eſtate by 
the ſettlement, to be delivered to him or hem by his executor, 
vhen the perſon is capable of giving a diſcharge, and in the mean 
ume his executor to take care of them; they ſhall not be ſold 
un Jeir. ms with the houſe, but go to the repreſentative of 
— firſt taker, Wyth v. Blackmen, H. 1748. 1 Vezey 
96. | 8 | 
If books are deviſed to tenant in tail, they are not heir-looms, 


but his property as firſt taker. D. Bridgewater v. Agerton, H. 


1750. 2 Kozey 121. 
Vor, II. ä , 1 | O0 | s I | 
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_ continues his widow, and no longer, and 


rents and profits, 
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Uf a man deviſes à houſe and appurtenanees to his wife during 


widowhood, but that his ſon when twenty-one, or married, might 
have it, paying, Cc. and ſhe marries, and he is not twenty-one, 
when twenty-one he may have it; the intervening intereſt is un- 


| diſpoſed of, and goes to the reſpective reſidues real and perſonal. 


Ih:d.] 
(If a huſband who is bound to leave his wife goo. by vill, 


and having no India ſtock ; but his wife being intitled to 700. 


bank- ſtock in autre droit, which ſhe afterwards transfers to him, 


and it ſtands in his own name, if he leaves his wife 750ol. Indi 


ſtock, the 700/. bank ſhall paſs by it. Door v. Geary, T. 1749, 


1 Veuey 255. 1 Wilſ. 247. 


[If a man by will gives an annuity in fee, a jointure and other 
legacies, and ſubject thereto zool. ger annum to his daughter till 
of age, or married, and then directs his executors to intail on 
his daughter all his eſtate and effects; it is ſubject to the 
annuities: but the profits. aceumulated ſhall not be fettled, but 


belong to the daughter. E. Stafford v. Bulkeley, H. 1750. 2 Ve 


176.1 5 | 
[If the reſidue of perfonal eſtate is given to A. if he attains 
twenty-one, the profits ſhall accumulate till then. Trevanian v. 


Vivian, T. 1752. 2 Pezey 430.) 


[If a man deviſes the reſidue of his perſonal eſtate to his exe- 


cutors, who receive ſome part, and divide it among themſekres, 


and then one dies, the ſurvivors ſhall have all the ſurplus not 
already divided. Willing v. Baine, T. 1731. 3 f. W. II;. 
[A deviſe to a wife of houſhold goods, plate, jewels, linen, 
Oc. for life, intitles her to uſe them any where, or to let them 
out to hire. Mar/hul v. Blew, M. 1741. 2 Athym 217.] 
[If a man by will gives and bequeaths to his wife all his 


houſhokd goods, fc. in or belonging to his houſe, and alſo the 


ſaid houfe, gardens, and land thereto belonging, ſo long as ſhe 

a0 gives her bis 
jewels, coach, c. the houſhold goods, Ge. are under the ſame 
reſtrictions as the houſe, but the jewels, coach, Cc, are her 


abſolute property. Richards v. Baker, T. 1742. 2 Athn 


21.} | | | | 
a A deviſe being to truſtees of freehold. and leaſehold, out of 
Se. to pay debts and legacies, and ſubject there- 

to, in truſt for the teſtator's nephew, at twenty-one, with direc- 
tions to maintain him out of the rents and profits during bis ni 
nority; it was held that the furplus rents were applicable to pay- 


ment of the principal debts and legacies. Ambler 68.* 


But if there be a reſiduary legatee ſuch rents and profits ſhall 
go to him; as where a real and perſonal eſtate was deviſed to 
truſtees to pay annuities and legacies, the reſidue of the eſtates 


to the child or children of H C. with remainders over; it v4 


held that the intermediate profits till a child was born, ſhould g 
w the reſiduary legatee. 1d. 93. „55 
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*If a legacy be given of a ſpecific ſam, as a reſidue, but miſ- 


calculated, the reſidue ſhall paſs, though more than the ſum cal - 


culated. 2 Brown 18.“ 


So if a debt be given, but the ſum miſtaken, the actual debt 
hall paſs. 7d. 87.“ | FO A 


( F. 8.) When a Deviſe gives a preſent Intereſt. 


* 


= 


Ika man deviſes 1001. to another, to be paid nt his marriage, or Vide Deviſt. 
the age of "twenty-one years 5 this is an immediate legacy; and if (N. 16.) 


he dies before marriage or full age, it ſhall be paid to his execu- 
tor. N. Ch. R. 112. R. 2 Vent. 342, 366. R. Dy. 59. b. in 


marg. Vide 2 Ver. 395. 
So if he deviſes 1001. to another at his age of tventy-one years 


to be paid with intereſt. R. 2 Vent. 342. Skin. 147. 2 Ver. 137. 
E. 2 Ver. 508, 673. id. 2 Brown 305. 1 : 


$o if he deviſes t@ his daughter for her marriage. R. Dy. 59. 6. 
110 20h Shes oo er WOW aq 

If he deviſes to hit, daughter to be paid at the age of taenly- 
une; if ſhe marries at eighteen, the portion ſhall be paid. 2 Ver. 
4:4. . Otherwiſe, if he deviſes /and to his fon, with a charge to pay 
his daughter, at her age of twenty-one years. R. 2 Ver. 617. 
o if he deviſes portions 70 A. B. and C. his daughters, to be paid 
at their reſpettirve marriages, and if any of them die, her part to go 
u the ſurvivors ; A. dies; her part does not go to her liſters 
ill their marriage, though the words are not repeated. K. 


$ acc +55 


But if a man deviſes to another az Bis age of thenty-one gears, 
without more; if he dies before that age it ſhall not be paid, R. 
2 Vent. 342. Acc. Dy. 59. 6. 8 


And a deviſe, at the age of tæbenty- one, or to be paid at ttventys - 


me, is tantamount, 2 Ver. 417. K. Eq. R. 12. | 
So if he deviſes money to another #9 be paid at the age of tuenty · 
ene, but if he dies befure that age it Mull goto A. if both of them 


die before the firſt attains his full age, the money ſhall not be paid 


of A. R. 2 Vert. 347. | | 

If he deviſes, at he end of ten years, tho? the event is certain, 
and not contingent, as marriage, or the age of twenty-one, it is 
a lyſed legacy. Per Coneper, Sal. 41 5. | 


to the executor of the firſt, but to the executor, or adminiſtrator 


So if he deviſes, at the age of twenty-four, and the exccutor 


pays part, at twenty-one, and gives a bond for the reſidue; it 
ſhall be repaid, Dab. 2 Ver. 31. E 

fa man deviſes, that all his perſonal eftate oficr his debts and 
lgaciet pain, ſhall be laid out in the purchaſe of lund; all, but 


ho much as is ſufficient for the payment of the debts and Jegaries, | 


all be immediately laid out for the purchaſe. 2 Vent. 346. 


It he deviſes land to £. upon condition that he pays 400. f 


wich Jum lis wife ſhall diſpoſe of 200 by her will 3 it the wite 
, 6 3-1 bn 0 ebe: angles 


4 
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makes no will, the 2oo!. goes to her admifiiftrator. R. 2 /,, 
x81. 8 „5 © 
If he deviſes all his per/onal eſtate to his wife, and 10000. y 
bis grandſon at the age of t1venty-one or marriage; the grandſon 
ſhall have the 100c/. immediately upon the contingency, and not 
2d Part of Wait for the death of the wife. R. Eg. Ca. 93.“ 
2 Ned. Ca, But if a deviſe be, that the perſonal eflate Auld be applied fora 
purchaſe within one year, er otherwiſe ſhould be paid to ſome infant 
equally to be divided ; the intereſt in the perſonal eſtate does dot 
veſt in the infants till the year is paſſed, and if one of the inſanu 
dies in the mean time, ſhall not g0 to his executor, K. 2 You, 


6. 
kit A. deviſes to his daughter B. 200l. to be paid at her mar. 
riage, or three menths after, provided ſhe marry with his for's 
| approbation, and gives her 12/. r annum tilt ſhe marry, and 
f ' the dies of age, but not married, the legacy is not veſted, and 
the adminiſtrat or of . canmake no title to it. Ailint v. Hitæl. 
T. 1737. 1 Athns 500. | 

[IF A. intitled to the reverſion of an eſtate after the death of 

bis wife deviſes it to B. and his heirs ſo as he fhould pay to C. 
zool. within fix months after the reverſion comes into poſſeſſion, 
and gives the reſidue of perſonal to B. and another whom he 
makes executors ; and C. dies in the wife's life-time, the. legacy 
is not veſted, nor the repreſentative of C. intitled to ii. Hall y, 
Terry, M. 1738. 1 Ain go2.)J Es. 

[If 4 gives part of his ſtock and trade to B. provided he 
attains twenty-one, and B. dies before it, his adminiſtrator it 
not intitled to the intermediate profits between the deaths of 4 

and of B, Atkinſon v. Turner, T. 1740. 2 Athms 41.] 

[If a man gives to his brother B. the intereſt of 1500. during 
his life, and from his death the ſaid 1500/. among all the younger 
ſons and all the daughters of B. but if only daughters, then 
among the younger daughters, to be paid at twenty-one, but 
that no elder ſon, if more than one, nor elder daughter, if only 
daughters living at B.'s death, ſhall have any ſhare z and C. one 
of &.'s daughters, marries, attains twenty-one, and dies before - 
B. and then he dies; her repreſentative is not intitled to a ſhare, 
for the legacy does not veſt till B.'s death. Billinſſey v. Wells 


T.1745. 3 Atkyns219.} 


If a man by will gives his grand-danghter 1500/. to be at her 
own diſpoſal if the marries with conſent, and not otherwiſe, and 
ſhe dies at fourteen unmarried, the legacy does not veſt ; for in 
all caſes where the condition of marrying is annexed, there 
mult be a matriage to veſt the legacy. Ella v. Elton, P1747: 
3 Athyns 50. 1 Veacy 4. 1 Wilſon 159. ] 3 

a bl Ufa grandfather devifes his + ve 2 his fon for life, wih 
power to raiſe a ſam not exceeding 3000l. for younger children, 
and to fix time of payment and intereſt, and if no appozntmend 
ahe eſtate to be charged with 3000k payable to ſons at _ 


3 


CHANCERY. 


one, to daughters at twenty-one or marriage, nothing veſts in 
the father's life ; therefore the repreſentative of one who attains 


"x 3 be a deviſe of 400l. io the children of A. who has three 
daughters, and two of them die under age; their ſhares go to 
their adminiſtrators. Eg. Ca. 106.® On; | 

80 if a man deviſes portions to younger children, to be paid at their 


cutor or adminiftrator of the infant. R. 2 Vent. 342. R. ibid. 
366. 1 Ver. 205, 324, 462. , | 


2 Vent, 367. Where the portion is veſted. 2 Ver. 508, 
But if a man ſettles land for the payment of portions to younger 
children to be paid at full age; and one dies before; his portion 
ſhall go to the heir of the land, and not to the adminiſtrator of 
the infant: For the land is only truſted with the payment. 2 Vent. 
367. 2 P. M. 276. Vide ante, (3 P. 3.) 
80 if by the ſettlement he refers to his will, and by his will 
deviſes the ſame portions to be paid according ie the ſettlement. 
K. 2 Vent. 367. 2 Ver. 439. 255 a 
So if a legacy is to be paid at the full age of an infant, if it 
does not carry intereſt, tho” it be veſted, the executor ſhall not 
have it till the infant would have been twenty-one. 2 Ver. 199. 
2 P. V. 277. | 5 
So if a man deviſes land to his heir charged with 3000!. for the 
in of a daughter at the age of tventy-one or marriage, if he 
marries with conſent, otherwiſe 10001, The daughter dies before, 


365 


twenty-one, and becomes eldeſt ſon, and dies in his father's life, 
iz not intirled to a ſhare. Loder v. Loder, T. 1754. 2 Yezey 


#24 Part of 
2 Mad. Ca. 


full age, and the infant dies before; the money goes to the exe- 


So, if he deviſes portions to them to be paid out of his land. R. 


wy the portion ſinks for the benefit of the heir. R. 2 Ver. 417. 

ger [If a legacy is to be paid to an infant at his age of twenty-four, 

_ and a certain maintenance in the mean time, his executor ſhall 

not have it till the infant would have been twenty-four z but if it 

ol had carried intereſt, he would have had it immediately. Harri/on 

_ . Belle, M. 6 G. Str. 238. ] | | 

. If lands are deviſed to truſtees to raiſe and pay 1 500l. to a 

„ my laughter within fix years after teſtalor r death, with intereſt 
; bil paid, for her maintenance, and ſhe marries and dies within 

t her the ix years, the money goes to her adminiſtrator, and the 

6 I 18 at her death. Cooper v. Scot, Il. 1731. 3 P. 

r 119. | | | 

wo {If land is charged with portions, and no time appointed for 
. P.yment, it is payable preſently, becomes an intereſt veſted, and 

74 bocs to the executor. [bd.] | : 

vah {lf one directs his debts and legacies to be paid out of his per- 

3 onal eſtate, and if that is not ſufficient, his executor within 

ae wache months to ſell or mortgage his real eſtate for that 


Purpoſe, and gives 1000. to A. who dies within a year, 
5 „ | and 


* 
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and perſonal etate is. wor; ſuficient, the legacy is veſted, | 
ſhall go to A.'s. executor, Milſan v. Spencer, H. g * 
M. 112.] - , - | * I TIO $7 

Il a man deviſes 1000/, to each of his daughters to be raiſed 
and paid at the death of his wife out of his real eſtate, with in- 


tereſt from her death till paid to his daughters, or their reſpechre ; 
executors, and if either of them .die in his life-time, then the 1 
whole ſum to go to the ſurvivor, and not 40 linx in the eſtate for 
the benefit of the heir, and one daughter dies before the mother c 
her 1000. ſhall be raiſed and paid to her repreſentative. 3 10 
v. Condon, H. 1740, and T. 1741. 2 Ailyns 127. J 
[If 4. by his will gives his eſtate to truſtees, and their heirs to | | 
pay debts and legacies, and then to ſtand ſeiſed for the uſe of 3 * 
and the heirs of his body, and for default to ſuch perſon, and fi hi 
ſuch eſtate as A. ſhall appoint, and for want of appointment to a0 
his own right heirs; and the truſtees to pay ſuch maintenance to ws 
B. during his minority as A. ſhall appoint ; and by codicil direds do 
that the truſtees ſhall pay the rents and profits during B.s mino- 25 
rity to C. who is to allow ſuch maintenance to B. during his ni. 
nority, as ſhe thinks fit, the reſidue to her own uſe, and by auo- her 
ther codicil directs the truſtecs not to convey to B. till tweaty- w_ 
fix, and till then he is to have ſuch maintenance as C. and the po 
truſtees think fit; the renis and proſits veſt in E. at twenty-one, * 
tho” the time of reccivipg is prolonged to twenty-ſix, Smith v. [ 
Newport, T. 1742. 2 Athyns 344. ap 
[If a ſum is given to be divided between ſeveral brothers ard _ 
ſiſters at twenty-one, or day of marriage with conſent, and if he is 
any die before twenty-one, or marry without conſent, their FR 
ſhares to go to the others at twenty-one, or marriage with cots 2 
ſent; and one dies after twenty- one, and then two marry with- 
out conſent, the repreſentative of the deceaſed is intitled to his 
ſhare of the two forfeitures. Chauncy v. Greydon, 7. 1743. 
+ Aly 616 00 “ - It, 
[If a man gives two thirds of his real eſtate to his fon and us and d 
heirs for ever, but in caſe he dies before twenty-one, or witncut ume, 
iſſue, then ta his wife, her heirs and aſſigns; it is a veſted «late of the 
in the ſon at twenty-one, and thall go to his heir at Jaw, tt ah (3 R. 
he 75 without iſſue. Walſh v. Peterſon, MH. 1744. 3 Aι¹ to * 
193. | | | | | | Io 
[If a woman gives to her daughter all her perſonal care to be not if 
ſold, dc. as ſhe thinks fic, to pay debts, and the tcſidue to be 2 h 
paid and divided between A. and B. her grandchildren, at te D if 
one, or ſooner if the daughter thinks ſit, and makes her ce. Fra 
trix; as the is only truſtee {or her children, the legacy veits at f a 
teſtatrix's death, and if B. dies it is tranſmiſſible to 4. Steadn:an Py, 
þ . v. Palling, H. 1746. 3 Aikyns 423.] 74 be 
[If 4. deviſes 1500/. to B. when he attains twenty- re, ad j, er 
empowers his executors to lay it out, and apply the intete for 2 80 
Bs education, and part ef the principal to put him prentç ad «ug 
onſftrucd 30. 


the remainder to be paid him at twenty - ive; this thall be c 1 
SS a 00. 


5 fa , *,” foo 
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i reſted legacy, and only payment poſtponed. Fonereau v. Fo 
rea, T. 1748. 3 Athyns 645. 1 Verey 118.) 

If a man deviſes 4001. to be put out on ſecurity for A. that 


he may have the intereſt for life, and for the heirs of his body, 
and if he dies without heirs, then over; the whole veſts in A. 


and the deviſe over is void, as too remote. Butterfield v. Butter- 85 


feld, M. 1748. 1 erg 133, 154] : 

[If a man gives his ſon 400. to be paid in a year after his 
death, and 100. at the death of his mother, the 100/. is a veſted 
legacy; for the words 1 be paid muſt be applied to this allo: 
Fackſon v. Jacllſon, H. 1748. 1 Vexey 217. po 

[If a man after his daughter's marriage, when ſhe has only 
one daughter A. deviſes his perſonal eſtate to A. and all childrea 
his daughter may have, equally, to be paid as ſoon as they are 
able to receive and diſcharge ; it veſts in each child as ſoon as it 
comes in efſe, and is tranſmiſſible, tho? ſubject to be varied, and 
does not wait the veſting till the death of teſtator's daughter; 
Exel v. Wallace, H. 1750. 2 Verey 117.]J - © E 

[If A. by codicil defires his ſiſter B. out of the money given 
her by his will, to leave 5ool. at her death to C. and C. ſur- 
vives 4. and dies before B.; C. 's repreſentative ſhall have it 
paid by B. 's repreſentative. Mſealicot v. Bowes, H. 1748. 1 Ve- 
zy 207.] | | 99 

"rf . man deviſes the reſidue of his perſonal eſtate to A. his 
grandſon at twenty-one, and if he dies before to B. A. ſhall not 
have the intereſt during his minority, but it ſhall accumulate till 
he is twenty-one. If A. ſhould die before, whether his repreſen- 
ative or B. ſhould have it. Butler v. Freeman, 7. 1743. 3 A. 


. bins 58.) 


(3 V. 9.) When a Legacy carries Intereſt. 


If a man deviſes 100/. to an infant to be paid at ſuch an age, 
and does not make-proviſior. for his maintenance in the mean 
time, he {hall have intereſt, and it does not accrue to the benefit 
0 - 5 Fer Cur. 31 Car. 2. 2 Ven. 346. Vide ante, 
3R. 6. EE: „ 

Ut a veſted legacy, payable at twenty- one, be given by a father 
to A child who has no other proviſion, it ſhall carry intereſt, but 
not if given by a grandfather, Haugbton v. Harriſon, 7. 1742. 
2 Atkyus 329. . ETA 

So if it is to an infant at his full age. 2 Vent. 346. R. upon 
Denurrer, Ca. Ch. 60. EN 8 ; 

if a man deviſes that his perſonal eſtate ſhall he laid out for the 
purchaſe of land, but if his wife is enſeint with a daughter, that fhe 
fall have 300od. at her marriage, if ſhe marries with the conſent 
of her mother, otherwiſe oi. only, and that the mother hall © 
bave 8of. part of the inter of the 3oool. for the education of 
the dauphter ; the daughter ſhall have the whole intereſt of the 
3%. and not the 80, only. K. 31 Cur. 2. 2 Feygt. 346. 
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If a man deviſes 400. to a woman to be laid out in u purch be 
her huſband ſhall have intereſt for the 4000. from the time of ex- the 
bhibiting his bill for it. K. 2 Vent. 356. | : NY 
If a man deviſes 1000. to one of full age without ſaying, 4 V. 
what time, he ſhall have intereſt from the time of the bill Bled. . 
Sal. 415. - | dic 
If the day of payment is limited, he ſhall have intereſt fron an 
that day. Sal. 415. 1 Ver. 262. | | luc 
[If A. gives 500l. to his grand-daughter, to be paid at twenty. huſ 
one, or marriage, and if ſhe dies before either, then gives it poit 
to another; ſhe is not intitled to intereſt, nor to have the prig- allo 
cipal ſecured. Palmer v. Maſan, MH. 1737. 1 Athyns 50;.] to a 
II a man by will gives 1000. a- piece to five brothers and ( 
ſiſters, (not his relations) to be paid at twenty-one, if they attain the 
that age, and not otherwiſe, and if any die before, the reſpedin tato! 
legacy to be void; and till they attain twenty-one, or, if the le. thei! 
gacies become void, impowers his executors to lay out the mo- 17 
ney for the purpoſes of his will; the legacies bear no intereſt, nor 
ſhall be particularly ſecured. The purpoſes of the will relate to 
the reſiduary as well as other legatees. Heath v. Perry, T, 1744, 
3 Aikyns 101.] | : Hi If 
If a legacy is given generally at twenty-one, or marriage, or the ti 
even if given to A. payable at twenty-one, and fo veſted, yet it by cc 
carries no intereſt, unleſs in the cafe of a child who has no other ager 
proviſion; for there the court always gives intereſt by way of that 
maintenance. Ibid.] __ | 6 If 
If a woman by will gives her daughter 100/. per ann. til 100/. 
ten years, and then gol. more till twenty-one, for maintenance and ; 
and education, and gives her 8000/. to be paid at twenty-one, have 1 
or if ſhe dies before twenty-one without iſſue living at her death, | of al 
then to AH. this legacy ſhall not carry intereſt. Hearlt v. Green: pears 
bank, P. 1749. 3 Atkyns 695. 1 Vezey 298. fer Tr 
If legacies are given in ſuch proportion as the executor ſhall 2 /er. 
appoint, and a year is given him to make diſtribution ; the execu- 80 
tor ſhall pay inte reſt from the end of the year, if he does not make of the 
diſtribution; for the public funds are ready ta receive, K. (617.) 
2 Ver. 745. 5 elf 
But a man of full age ſhall not have intereſt for a legacy, il will, a 
his bill is exhibited, if the time of payment is not mentioned by [A 
the will. Sal. 415, | | | Utende 
Nor an infant, till a year is expired after the death of the tel. given; 
tator. Sal. 415. Semb. cont. 5 Geo. 2. 13, : Dor a tl 
[When legacies are deviſed out of a real eſtate, or there 1 1737. 
other real ſufficient fund to anſwer them, if no time is appointed If. 
for payment, they ſhall carry intereſt from the time of teſtator' iter pe 
deceaſe, or at leaſt ſrom a year after. Bilſen v. Saunders, M. 1727. deviſes 
Bunb. 240.] 3 5 : 8 | . death, 
If a man gives his niece a legacy payable a year after his deal, one yea 


and afterwards her buſband, apprehending it was not payable - 


= BO 268. a NS. ra ons 


1737. 1 Athyns 426.] 
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| her nacckge; receives intereſt on it only from her fnarriage, and 


the legacy itſelf, and gives a receipt in full, yer equity will decree 
him intereſt from a year after teſtator's death. Eaft v. Thornbury 
H. 1731. 3 P. W. 126. 325 | | | 

[If there is a proviſo in a ſettlement, that if huſband and wife 
die, leaving iſſue unprovided for, truſtees may enter on an eſtate 
and take the rents till they have received 2001. for the benefit of 
ſuch unprovided children, and in ſuch manner as the ſurvivor of 
huſband and wife ſhalt appoint, and the wife ſurvives, and a 
points the 200l. to the only unprovided child. Intereſt ſhall be 
allowed from the death of the mother, though the eſtate is ſold 
toa purchaſer. Green v. Belcher, H. 1737. 1 Athyns 505.] 

[If a legacy is given to be divided among younger children as 
the mother pleaſes, it ſhall bear intereſt from one year after teſ- 
tator's death, and being veſted ſhall not accumulate, but go for 
their maintenance till divided. Cileman v. Seymour, H. 1748. 
1 Jeꝛey 209, . 1 


(3 V. 10.) When conſtrued cumularive. 


If a man by his will gives 2 his children, which he Mall have at 
the time of his death, 300l. and afterwards having three children, 
by codicil gives 200/. to each of them to be paid at their reſpeclive 
ages ; this deviſe ſhall be conſtrued by way of accumulation; 'fo 
that each child ſhall have 5oo/. R. Ca. Ch. 301. 185 | 

If a man has three nieces, and is indebted to one of them in 
1001. and deviſes to her 3004. and to his other nieces 2000. each, 
and afterwards borrows another 100/. of the ſirſt: She fhall 


| hare the legacy of 300“. over and above her debt: And no part 


of a legacy ſhall be applied to a debt, but where the intent ap- 
pears by other circumſtances that it ſhall. R. 1 Sal. 155. Cont, 
fer Trevor Maſter of the Rolls, but Harcourt acc. Sal. 508. Acc. 
2 Ver. 593, 4 | SE | 

So a legacy leſs than a debt ſhall not be intended to be in lieu 
- ” debt. Sal. 508. 2 Ver. 259, 478, 505. 2 P. . 

17. i ; X 

Af a larger legacy be given to the ſame legatee in the ſame 
vill, after a leſs, he ſhall rake both. 2 Brown 225.* 

A ching given in ſatisfaction muſt be of the ſame nature, and 
ended with the ſame certainty, as that in lieu of which it is 
zen; ſo land is no ſatisfaction for money, nor money for land, 
nor a thing ſubje& to a contingency. . Bellafis v. Uthwatt, H. 

If A. gives B. a bond for 3000. and intereſt, and three years 
ther pays 100“. and all intereſt, and five years after by his will 
deviſes lands to truſtees, to pay B. 2000!. in. two years after his 
drach, and other /ands to the ſame truſtees to pay B. 200l. in 
2ne ycar after his death; theſe legacies are not a 8 

N 28 | = 
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for the bond, for they are payable at a future time, the bond im. 


mediateiy; and they are 21.0 contingent. Nicholls v. Fudſmn, - 
P. 1742. 2 Ailyns. 300. es Ede 4 
If a man by will gives 1000l. each to two ſiſters, and if 1 
either die before legacy paid, the whole ta the ſurviver, and the | 
legacies to remain in his executor's hands till their reſpe dire ny 
ages of twenty-one ; and afterwards gives a bond to each for 4 
4,00. conditioned for payment of 2000. provided ſhe marry in 
bis life with his conſent, or that ſhe ſurvive him; they are in- * 
titled to the legacies, and to the bonds, for they are on conii. bs 
gencies. Minde v. Robins, H. 1742. 2 Alkyns 491.] | 4 
Or, given upon condition; for, if the condition is not per. 17 
formed, the legacy will be loſt. Sal. 508. E. R. 89. | 
Or, where the deviſe is of land. Sal. 508. R. 2 Ver. 268, int 
Fide 5 Geo. 2. 36. 2 Þ.W.(616.) | py 
If A. being indebted 260/. by bond to her fervant B. by her put 
will gives her 5ool. to be paid three months after A.'s death, * 
and in another part ſays, I give 5. a- piece to the reſt of my ſer. * | 
vants, but not to B. 25 E have done very well for her befor; __ 
and by a later clauſe gives her lands in-truſt to pay debts and 45 
legacies; the legacy is not a ſatisfaction for the bond, but J. 34 
hall have both. Richardſon v. Greeſe, H. 1743. 3 Athyne 05. 8 
If a man indebted to 4. deviſes to him a ſum equal t, or os 
greater than, his debt; it ſhall be taken to be in ſatisfaction. 4 
"th = it by ſenlement. Tbid. ; - 1 
Otherwiſe, if there was an open account, and it was uncer- *. 
tairr whether he was indebted to him or not. 1 P. V. 299. 5 
Or, if the debt was contracted after the vill. bid. 2 
So where, before his will, a man declares that he will augment 2 75 
his daughter's portions, and docks the entail with ſuch inten; (I 
they ſhall have their portions, and alſo the addition by the wil KK 
. 18. R. 200. | 3 3 ** 
If huſband by will gives annuity to his wife, by codicil bon Ms 
mare, and an hour before his death orders his ſervant to deliver Oy 
to his wife there preſent two bank notes, payable to bearer, tor Rs 
gool. each, and a note, not payable to bearer, for 1000. ſaying 5 
he had not done enough for her; this gift of the two zoo!. 51 chile; 
donatio cauſu mortis, and is not a payment of the legacy. Mir monrh 
v. Miller. T. 1735. 3 P. V. 356. | | os Gfac: 
[A legacy of 10000. to a wife ſhall not be conſtrued as à fit. 3.40 
faction for a deficiency in her jointure, but as a bounty to het. 'It 
Frobert v. Morgan, P. 1739. 1 Athyns 440.) _ 10 portion 
So if A. on marriage ſettles 3ool. long annuities, in trult : amp; 
ir {c1f for life, to his wife for life, to his children as he 4 8 
zppoint, and if none, to his executors, Ic. and has one = bring, 
and by is will deviſes all his real and perfonal to his wife ___ 873 
| I Or 
LN 
tenris 1 
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heirs, charged with 10,0001. to his daughter, payable at eighteen; 
he is intitled to the long annuities, and to the 10,0007. out of 
the perſonal and real eſtate. Bell2/is v. Uthwwatt, H. 1737. 1 : 
Atkyns 426. ] | 5 7 EE 
If a freeman of London directs his teſtamentary third to Pay | 
debts, and the reſidue to be divided among his wife and *{1x® 
children, and then marries one of his daughters, and gives her 
lool. which in the marriage articles is called her portion or pro- 
riſion, and dies, the daughter nevertheleſs ſhall have her ſeventh 
art of the reſidue, for a ſubſequent portion, tho? an ademption 
of a liquidated legacy, is not ſo of a reſidue, Farnham v. Philips, 
M. 1741. 2 Atkyns 215.] _ 8 g 
(If a man by will directs his executors to place out 1000. at 
intereſt, to apply what they think neceſſary for the maintenance 
of his grandſon A. and that they might apply all or any of it in 
putting him apprentice, or ſetting him up, and what is not ſo 
applied to be paid him at twenty-one, and if he dies before, to 
J. C. and D. teſtator's children, and afterwards teſtator puts A4. 
apprentice, and gives 1 20l. with him, then makes a codicil, and 
dies; A. ſhall have the whole 1000. Noome v. Roame, H. 1744. 
3 Athyns 1817. . 5 . x 
So where by his will a proviſion is made of 10001. a- piece for 
every child after born; and a ſon being born, he afterwards gives 
to him 4000. whereby, he ſays, he will have goool. R. Ch. 
R. 267. | 
If hs deviſes to his ſiſters a greater ſum than was ſecured by 
the ſettlement of his father, and then deviſes the eſtate to his 
heir male; it ſhall not be in lieu of the portions by the ſettlement. 
R. 2 Ver. 260. in Parl. though it was decreed cont. in Chancery. 
2 Ver. 177. | 
(If 4. gives 2000, in truſt, to pay the intereſt to his wife for 
life, then the benefit of the principal to his ſon, but if he dies 
before twenty-one, then 'gives it over to his daughters, the ſon 
attains twenty-one, the 2000/7. with the reſt of the eſtate, con- 
tinues always in the ſtock in trade; the ſon makes his will, with- 
out any reference to the ſather's, and gives the intereſt of 10,00c/. 
to his mother for life, and then the principal to his ſiſter $.'s 
chilaren, charges it on his real and Serfonial eſtate, to be paid a 
month after his death; this intereſt of the 10,000). is not in ſa- 
ufaction of the intereſt of the 2000/. Clark v. Sewell, T. 1744. 
3 Ans 96. ] | | ef 
{If a father leaves a legacy generally, and afterwards gives a 
pation, whether greater or ſmaller than the legacy, it is an 
«:mption of it; ſo it a collateral relation to an orphan under his 
care; but if a collateral gives a legacy to one whole father is 
lung, and afterwards advances him, it is not an ademption. Shu- 
Gai v, Jehl, H. 1742. 2 Aikyns 516. 
(Or if a father (and @ fortiori a collateral) gives a leguey, and 
atcrwards gives a portion, declaring at the ſame time that ye in- 
rent's to leave ſomething, but will not be bound, it is not an 
idem tion. Ibid.] | e | 
If 
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If @ bond is given to ſettle 100/. per ann. or to pay 2000) « | 


deviſe of 80l. per ann. ſhall not be a ſatisfaction pro zante, if there io| 
are aſſets to pay all debts. R. 2 P. N. (617.) - ting 
- [If a man is a general debtor for two annuities, one of 10, vide 
and another of 6/. and by will gives another of 10. it ſhall ot tisf: 
be a ſatisfaction for either, but ſhall accumulate. Graham i. 7 
Crabam, T. 1749. I Vezey 262.] 2 " 
[But if he grants one on a condition, and ſecured by deed, 7 e 
out of a particular eſtate, and the other by bond only, the u. 2 
nuity by will ſhall be a ſatisfaction for the latter. .d. " 
[if a man in his will gives an annuity to H. and alſo recites the 4 
amount of a debt due from him to 4. and orders it to be paid, A | Ps 
may claim the legacy, and yet not abide by the teſtator's eil. — 
culation of the debt due to him; for his intention was, that the - N 
full debt ſhould be paid. Clarke v. Guiſe, T 1745. 23 — 
ny 627] | | at the 
(3 Y. 11.) When not. | 5 * 
But if a man by marriage · ſettlement. & e. has provided por. wes 
tions for his children, and afterwards, by his will gives to each f 
of them the ſame ſum, which was ſecured by the ſettlemen ; it. 
yet · the portions ſhall not be doubled, if his intent that the) 4 
ſhould be ſo is not apparent. R. 2 Vent. 348. 2 Pes. 111, mes 
x f man by ſettlement dires 3000l. to be paid to à daughtet = : 
of hit ſecond marriage, if he has only one daughter ; and 2 85 
by will deviſes all his lands, for the raiſing goool. for his t 5 to f 
daughters, (having two by his former marriage ;) the daughter vill 0 
the ſecond marriage ſhall have only 3ooo/. to be paid accor ' Ty 
to the intent of the ſettlement. R. 31 Car. 2. Per Finch 9, 
y f | | his wi 
; 80, Em charges 5ool. upon his land for A. and afterwards — 
gives 500l. to A. by his will; A. ſhall not have a double portion. * 
. R. 77. 2 Ver. 257. oh Ooh: 
J 175 2 2 by his will 22 ooo. to each daughter, and er, * 
wards gives to one of them upon her marriage in his life-time 1000. qt 
| the ſhall not have the other 1000/. by his deviſe. 2 Ver. 2571 te la 
. I: | | i 80 * 
"Tir a father makes his will, and gives his daughter _ p Aur 
married 50©!. to be lent out for her, and ſhe to have the uſe o K Fe. 56h 
and the huſband afterwards receives it of the father, on | * 
receipt for it, in lieu of her portion, and of the legacy ; t * N bel 
de a ſatisfaction of the legacy. Scotion v. Scotton, M. 6 C. Fs 
ne. Str. 235. 5 ; 3 treards 
ir A. 2 -y 300l. to his daughter, if ſhe marries _ 2 e! v 
mother's conſent, otherwiſe only 2000. ; afterwards in his 2 *r years 
me marries, and the father gives 200. with her; this 15 2 — 99 in. 
cation of the deviſe ſo as to deptive her of the other 1008. 


, 454, 


HM. 7 G. Sir. 407. ] Yo: 10 
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[Tf a father having ſix children, gives A. B. C. D. 15000. each 
ju his life-time, and by will reciting this as to H. B. and C. (omit- 
ting D.) gives 15col. each o D. E. F. and the reſidue to be 8 
vided amongſt them; the money D. had received ſhall go in ſa- 
usfaction of the legacy. Upton v. Prince, 8 G. 2. C. T. T. 71.1 
(If huſband before marriage, in conſideration of conſiderable 
fortune, ſettles 100/. per annum in truſt for pin-money, two years 
whereof are in atrear; he makes his will leaving her 500. ano- 
ther year becomes in arrear, and he dies; the legacy ſhall be 
deemed in ſatisfaction of the arrears incurred before making the 
will, but not after. Foley v. Fowler, P. 1735. 3 P. V. 353. 
If he limits a term for raiſing 300o0l. portions for each of his 
dwghters, after his death without ue male, and afterwards in his 
life-time, having iſſue male, raiſes 1800/. for the portions of bis 
daughters, and then his ſon dies; this 1800/. goes in part of the 
30001, to be raiſed by the term, tho? it was intended for portions 
at the time when he had a ſon. R. 2 Ver. 257. 
[So if by ſettlement he ſecures 5ooo!. for daughters portions at 
tighten or marriage, and afterwards by a ſubſequent ſettlement 
of other lands creates a term for raiſing 5000!. at ſixteen or marri- 
ge; it ſhall be only one goool. R. 2 Ver. 348.] a eh 
{If 4. by a note agrees to pay 7/. 10s. per ann. to his wife for 
life, who had joined in the ſale of part of her jointure, and af- 
terwards, on her joining in the ſale of another part, he gives 
another note for 6/, ros. per ann. for her life, and afterwards de- 
viſes 141. per ann. to his wife for life; it ſhall be intended in lieu 
of the notes. R. 2 Ver. 498.] 5 
So, if A. by articles agrees, to give 8o0l. to his wife, and 
that ſhe ſhall not be barred thereby of any gift by his will ; and by 
vill deviſes to his wife 1000/. ſhe ſhall have only ſo much as 
exceeds the Bool. R. 2 Ver. 555. . 
So, if he articles to give a third of his perſonal eſtate, and by 
his will gives to the ſame perſon 7000. he ſhall have only the 
one, or the other, R. 2 Ver. 556. | | 
If he deviſes 50l. to A. and afterwards gives a note to her huſ- 
band in lieu of it. 2 Ver. 646. | | | h 
9, if A. agrees to give a marriage-portion to B. to be ſettled, 
E. and before payment gives to the children of B. legacies to 
the value; it ſhall be taken to be in ſatisfaction. R. Eg. R. 54. 
do, if he covenants to ſettle 1001. per ann. upon his ſon, and 
1 125 per ann, to deſcend to him. 1-P. V. 325. 2 
5. 558. he. 
Or, covenants to leave 5007. to his wife; and her ſhare of his 
0nal eſtate amounts to fo much. 1 P. W. 424. | 
If A has a legacy of 500l. given by her grandfarher, and af- 
vards, her father upon her marriage gives for her portion 
eo! without mention of, or receipt for, the legacy; twenty- 
ae years afterwards, ſhe and her ſecond huſband demand the le- 
| 5 3 be intended to be ſatisſied by the portion, R. 2 
, 5. „ : . 


ober- 
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| Otherwiſe, if the portion was alſo deviſed by the father, Es. 


R. 72. oe | 1 gs; 

If A. ſeiſed of freehold, and poſſeſſed of leaſchold and per- . 
ſonal, gives an annuity of 20l. to his daughter H. and the heirs 0 
of her body, and if ſhe dies without iſſue to his two ſons B. and | 
C. whom he makes executors ; C. dies inteſtate leaving children, th 
and B. by will gives an annuity of 20ʃ. to his ſiſter H. and her 0 

daughter out of his frechold houſes, and if they die without iſſue, thy 
to his nephew; and by codicil wrote with a pencil, and not ex- * 
ecuted according to the ſtatute of frauds, ſays, it is not to be con- | 
fidered as another annuity, but only to confirm the annuity lef lie 
dy the father, H. ſhall not have both annuities. Heather v. Rider, ber 
P. 1758. 1 Atkyns 425. BY | 1 a. 
If A. on his daughter's marriage gives bond to leave 5000, we, 
among her younger children, and by will creates a term in a real bave 
eſtate, to apply the rents to the maintenance of the children til It 
of age, and gives his perſonal eſtate in truſt to pay the produce ofier 
o his daughter for life, and then to pay 1509/. to one child, aud fire 4 
the 3500l. among the others as ſhe ſhould appoint, and declares if the 
the legacies in ſatis faction of the bond, they muſt make their dies 1 
election under the will, or under the bond, and if under the bond, to be 
can have nothing under the will, tho' the truſt of the term is of a in the 
real eſtate, and the bond a perſonal debt; becauſe the deviſe is If ; 
declared to be in ſatisfaction, otherwiſe not. Graves v. Bl, chili a 
T. 1739. 1 Athyns 50g.] _ | | | 4 
lt a man aſſigns his perſonal eſtate to 4. his natural daughter, childre 
but keeps the deed and manages his perſonal eſtate as before, then the eſt 
gives her a bond for 10,0c0/. then makes his will, and gives her 77. 
his real eſtate if ſhe marries B. if not, to B. and makes her exe- But 
cutrix and de viſee of his perſonal eſtate, ſhe ſhall not have al, are or 1 
but make her election. Johnſon v. Smith, M. 1749. 1 /g te paid: 
314. . . | _ lepaciey 
[If a man agrees to ſettle 100l. per ann. on his intended viſt 
and finding himſelf ill, leaves her 1000. per ann. by will, reo 
vers, marries, and the ſettlement is carried into execution, ſhe ſal 
have but 100. ; not that one is a ſatisfaction for the other, bat If a m. 
it is a completion of the act, and the ſettlement a corroborauon legacy is | 
the will. Maſcal v. Maſcal, M. 1749. 1Vezey 323] yet (3 4 
Ls. 5 a le 
(3 V. 12.) When a Legacy ſhall be controuled by a ſubſequen ſhall attain 
8 Clauſe, or Proviſion, and when not. | 7 n 
a m 


8 HA deviſee in expreſs words ſhall not be extended by ſub WT: the „e 
quent general ones, further than the natural meaning of the p 


ceding ones. Roberts v. Kufſin, M. 1740. 2 Atkyns 112.) «old of 
[If A. by his will gives to B. all his dividends on his 5 2. Fr. 
annuities, and then by codicil gives to C. 20l. per annum for tt (fa man 


to be paid out of his South-Sea annuities, it is not a * Perſonal ell 
in toto, but both ſhall ſtand. Stone v. Evans, M. 1740. 2 
86.] g 2 ; 5 i Bi 


| 


| | | 5 

If a man deviſes a moiety of his perſonal eftate to his wife, and 
then gives ſeveral legacies and the reſidue to another; the wife hall 
have one full moiety, and all the legacies mall be paid out of we 
ather moiety, if it is ſufficient. -R. Ca. Ch, 16. Dub. Dy. 59. ö. 

[If a man deviſes 1ool. er annum to his ſon and his wife for 
their reſpective lives, Gol. of which ſhould be paid to the wife 
for the ſupport of herſelf and daughter, and 40/. to the ſon, and 
the ſon dies in teſtator's life, the whole 100/. ſhall be paid to the 
wife. Cowper.v. Scat, H. 1731. 3 P V. 119. | 

{If A. by will gives 1000. for the benefit of his daughter for 
life, then to ſuch children as ſhe ſhould leave at her death, and 
ber huſband by will, to make good A. s will, gives his wife 10007. 
and after her death equally to his two ſons B. and C. his daugh- 
er D. having releaſed her right; C. ſurviving his mother, ſhall 
bave the whole 10001. Eaſt v. Cook, M. 1750. 2 Verey 30. 

If 2 man gives 5004. to his. daughter 2% be paid in fx months 
after his death, and then adds a clauſe, that if his daughter dies le- 
fore age, or marriage, the portion, if by law it can, ſhall go to his ſon 2 
if the portion is paid in hx months, and the daughter afterwards 
dies under age, it ſhall not be refunded ; for both clauſes ought 
to be conſiſtent, which cannot be, unleſs ſhe dies under age with- 
in the ix months. R. Ch. R. 27. EO | 

If a man gives legacies to hs children in eſſe, and alſo to the 
cbill hereof his avife was pri vement enſcint, and if all his chilireu 
die, that his eflate ſball go to the children of his brother «© if all the 
children in gſe die, but a daughter born after his death ſurvi ves, 
the eſtate does not go to the children of the brother. 1 Ch, R. 
"7 OE | „ 

Bur if A. deviſes. portions to grandchildren, '/ he paid at 
ge or marriage, and afterwards directs, that all his legacies ſhall 
be paid within fix months after his death; it extends to the other 
legacies only, R. Eg. Ca. 154. 


(3 V. 13.) When a Legacy ſhall be lapſed. 


If a man deviſe money to A. who dies before the teſtator a the pr. one. 


legacy is lapſed, and merges in the perſonal eſtate. Vide Devi/e, tur, ance 
” (3 A. 3. He.) a we 5 h (3 G-7.) 
If a legacy be given to be paid from a farm, when A. s fon 
ſrall attain 21; the farm not being carried on, the legacy falls, 
ud ſhall not be paid out of the reſidue. 2 Brown 125,* 
[If a man deviſes to fix executors all his cllate, to pay, Ec. 
and the remainder to be equally divided between them, and one 
x the ry * e the teſtator, his ſhare is a lapſed legacy, un- 
Kecd ot, and goe in. . 
bn = goes to the next = | kin. Page 8 Page, M. 3 
if a man makes his wife executrix, and deviſes the uſe of his 
onal eſtate to her for life, and after her death to his four bro- 
(bare and ſhare alike, and two of them die before 1 
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_ * a>. 


376 


others as next of kin, Man v. Man, 2A 4 G. 2. Str. 9056. 


legacy to go to the ſurviving children; and one of them dies in 


: K. 2 Fer. 523. | | ; : 61 


CHANCERY. 
ſhares of the two ſo dead belong to the executrix, and not to the 


(If a man deviſes 2001. a- piece to his children, payable a 
twenty-one, and if any of them die before twenty-one, then bis 


the life of the teſtator; the legacy lapſes as to the perſon dying, 


but is well given over to the ſurvivors. Willing v. Bains, . t 
2935 4AM 119] + TY 0 
[If A. deviſes to B. his heirs, executors, c. all her houſe 
and furniture, and all her real and perſonal eſtate, to the inter, a 
that out of her real and perſonal eſtates her legatees may be paid, af 
and gives to C. 2000. in truſt for the uſe of his daughter D. Cy 
be paid her at eighteen, or marriage, and till then to be laid out Pu 
at intereſt, and the intereſt to be put out at intereſt, and dinch de 
the 2000l. to be paid to C. eighteen months after teſtatrix's life 17 
and D. ſix months after unmarried, the legacy is lapſed, tho! | 
there are perſonal aſſets ſufficient. Yan v. Clark, T. 1739. 1 nd 
Athyns 510.] | : ND | Uri 
So, if he deviſe to A. upon condition that A. ſhall gize nub nd 
# the- children of B. if A. dies before the teſtator, the whole is War 
lapſed and the children of B. take nothing. X. 2 Ver. ub, 208, tor | 
Semb. cont. 2 Ver. 522. | . In, 
[If A. deviſes the reſidue to his executrix, or her heirs, &. 80 
and ſhe dies in his life-time, he dies inteſtate as to the reſidue, 10 B. 
Stone v. Evans, M. 1740. 2 Athms 86. | of th 
[IF A. deviſes the ſurplus of his perſonal eſtate to B. and by the ju 
heirs, and in default of iſſue at his death, to be equally divided Ur 
between his ſiſters and their heirs; and B. dies in A.'s life-time, divide 
leaving a fon, as the contingency has not happened, the ſurplu 1 
does not go to the ſiſters, but as an indiſpoſed part, according | % pay 
the ſtatute of diſtributions. Miller v. Faure, H. 1747. Lan 3 
8 > E: | . : Ry © lite 
[Tf teſtator deſires the reſidue may be divided between 4. ad 80, 
B. and A. dies in teſtator's life-time, his moiety does not ſurvit deht du 
io B. but is undiſpoſed of, and ſhall go to the next of kin, J teltator, 
v. Chapman, T. 1750. 1 Vezey 542. : f (If t 
If a man by will diſpoſes of all his eſtate, gives legacies, nd 5 due o 
then the remainder in fifths, and appoints A. his heir to ubatert be car 
is unappropriated, and one of the five reſiduary legatees is de hall be 
at making the will, his ſhare goes to A. Fack/on v. Kelly, J. I. I Fez 
2 Vezey 285... EL Ee F (lf A, 
(If a woman has a power to appoint gooo?. to her kin, and for ers it to 
default to go according to the ſtatute, and by will appoints to be ud he di 
nephew A. Me having an annuity to bis mother, and 4. dies u hall be 
teſtatrix's life, the 4000). lapſes, but the annuity remains a ch eren 
on it. Oak v. Heath, M. 2748. I Vezey 135+] Han 
If the deviſes to A. a debt owing to him by 4. who dies vB dn 0 
fore the teſtator, the debt ſhall not be diſcharged. R. 2 Fr: 57 ""_m 
Though he afterwards requires his executor his death 10 Fg rep 
a releaſe for the debt ; for this clauſe is ancillary to the 80 * 
| + 1 in a 


the will,; 
Vox. II 


7 


5 (3 V. 14.) When not. 


But if 1000. is deviſed to A. at his age of tævent one. and if he 
dies before, that it ſball go to B. if A. dies in the life-time of the 
teltator, the 100/, ſhall go to B. 2 Ver. 208, 378. Per King, 
Ch. 5 G. 2. 12, 13+ | : 

[If A. gives four-eighths of his perſonal eſtate to his niece . 
and the children born of her body, and B. has then no child, but 
afterwards has C. and dies before teſtator, it is not a lapſed lega- 
cy, for B. did not take an eſtate · tail, (children being words of 
purchaſe, not limitation) but as jointenant with C. who, on her 
death, takes the whole by ſurvivorſhip. Buſſar v. Bradford, M. 
1741. 2 Athyns 220.] _ . i 

[If 4. gives 500. to his grandſon B. if be lives to twenty- 
one, if not, then to the other child or children of C. equally, 
uriving at ſuch age, and dies, and B. dies before twenty- one, 
2nd C. had no other children at A.“ s death, but has two after- 
wards, theſe two are intitled to it at twenty-one ; for the teſta- 
tor muſt have had future children in view. Haughton v. Harris 
ſon, T. 1142. 2 Atkyns 329. . | | 

So, if a man deviſes 1004. to A. at the ape of taventy-one, i ool. 
to B. at the ſame age, and 100l. ts C. at the ſaid age; and if any 
of them die before ſuch age, that his legacy ſhall be. divided between | 
the ſurvivors ; and if two die before, the whole Mull ga to the furs 
vir : if any one dies before the teſtator, his legacy ſhall be 
divided between the ſurvivors. R. 2 Ver. 207. | | 
If one deviſes to A. 400l. which A. owes to him, protuded that 
be pays out of it ſo much to his wife, and fo much to his children ; 
it will be a good deviſe to the wife and children, tho? A. dies in 
the life-time of the teſtator. R. 2 Ver. 522: Es 

80, if a man by his will diſcharges, releaſes, or forgives a 
debt due from A. it will be a diſcharge, tho? A. dies before the 
teltator. R. 2 Ver. $22. = N | 

(If teſtator ſays, * I forgive my ſon-in-law A. a debt of pool. 
due on bond, and deſire my executor to deliver up the bond to 
Abe cancelled,” and A. dies in teſtator's life-time, yet the bond 
1 be cancelled, Sibthorpe v. Moxom, M. 1747. 3 Allynt 5 80. 

1 Vezry 49. | by, | 1 | 

(lf A. by will forgives her ſon-in-law a debt on bond, and or- 
ers it to be delivered up (not ſaying - 4% ) to be cancelled, 
and he dies in A. s life, yet the bond ſhall be cancelled, for this 
ſhall be conſidered as a proviſion for her family. Sibthorpe v. 
Maxholme, M. 21 GC. 2. 1 Wilf. 178.] 1 
If a man deviſes his real eſtate to 4. for life, then to PB. he 
paying 100l. to C. in twelve months after A. 's death, and C 
uriives 4, but one month, the legacy does not lapſe, but goes 


uy repreſentative of C. Hodgſon v. NRaauſon, M. 1747. 1 


do in all caſes, where the legacy is not veſted by the words of 
the will, it ſhall nos lapſe : as, if A. gives to the four children o 
| Vor. . P p | B. 1 2z00l. 


„14 
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. © 80, if the executor has power by the will within a year to nale 


ey v. Powell, P. 9 G. 2. C. J. T. 193+} 
AI. to pay his debts, aud as to the reſt of the od to 1 


CHANCERY. 
B. 1200). at the diſcretion and allotment. of his executar, and PR 


child dies before A. his. ſhare ſhall not lapſe ; for the execuiot 
had not made any allotment. R. 2 Ver. 744. 


| 

@iftribution or allotment, and one child dies within. ſix months be. : 
fore a diitribution; his ſhare does not go to his executor or ad. ; 
miniſtrator, for it was not veſted. R. 2 Ver. 745. | | 
So, if a man deviſes 200l. a-picce to his two children, and thi i 

if ane dies, his ſhare /hall go to the ſurvivor; if one dies, his le 

gacy does not lapſe, but ſurvives. K. Ag. Ca. 137. Fe 
II A. give his grand-daughter 8ool. to be paid at twenty-one, hs 
or marsiage, charged on a mixed fund of real and perſonal, and * 
he dies unmarried before twenty-one, it ſhall be paid out of the - 
perſonal. Baſſet v. Baſe, M. 1744. 3 Athyns 203.] _ 8 
Uf a man by will ſays, © I give the following legacies, and if - 

* any die before they are payable, I will that they ſhall rot be 4 
« deemed lapſed legacies,“ and then gives to A. the wife of 3 þ 
her executors, &c. 50l. and A. dies in the life of teltator, the * 
legacy ſhall go to B. Sibley v. Coole, M. 1747. 3 Athn Sr 110 
But the teſtator muſt nominate another legatee, or it would 7 

not exclude the heir at law, or next of kin. Ibid.] f 
*If a teſtator give his whole eſtate to his execitor, to pay the A. 
income to teſtator's mother, and after her death then fone part of dich 
1 to A; all the reſt and reſidue to his executor, with a 0 io hen 
diſpoſe of, by will, the + any be awill be intitled to afier the - 1 f 
of the mother: notwithſtanding theſe laſt words the legacy 5 jo 

ed in A. and if he die in the mother's life-time, his repr et. 60 
tives ſhall have it. 2 Brown 75.* If 
| RY 55 „ 1 age, al 
(3 V. 15.) When it merges in the Land. 1 _ 

| | | by deri It wh 

If portions are charged upon land by ſettlement, oy _ hi * 

to be paid to a ſon or daughter at ſuch an age, and — _ 4 
daughter dies before ſuch age, the portion or legacy m of Y and dir 
the benefit of the heir. 2 P. V. (610,) 277. Vide ante, (3 100 
2, 8. | . he cht ther, or 
| f - if a legacy is charged upon land, it merges for — mo in 
of the deviſee; for he is heres faclus. Vide 2 P. M. (610% 20, he 
de ante, (3 V. 2. 5 a , 3 raiſed f. 
+ A. 2 Bots and B. his eldeſt fon * in 8 thee, 7 
ſettle eſtate to A. for life, to truſtees for years, 3 ral 5 — ih 100 1 
be paid to C. (A.'s ſecond ſon) ſix years after 2 roar 1 (lf 7 
intereſt at 51. per cent. for his maintenance from 4 o bis 
mainder to I. c. C. dies in debt, two years after bene u i dea 
and a good eſtate comes to E. yet the creditors pp — Kr 
IIcol. the contingency on which it was payable never nap * 13 5 


hut it ſinks for the benefit of the owner of the real eftate- 


ſt, to ſell lands i 


[If A. deviſes to truſtees all his lands in tru * 


* 
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ſeiſed in truſt to receive the rents and profits, and make leaſes for 

9 years, determinable on three lives, and therewith pay all his 
debts and legacies, and then ſtand ſeiſed to the uſe of B. for life, 
remainder to her iſſue, and gives a legacy of 500. to B. to be paid 
at twenty- one, or marriage, and T. dies unmarried betore twenty» 


one, and teſtator's perſonal eſtate and lands in M. are not ſuffici- 


ent to pay debts; as the 500. is charged on real as well as per- 
ſonal eſtate, it cannot be raiſed, legatee having died before the 
time of payment. Pro ſe v. Ab ingten, P. 1738. 1 Atkyns 482.] 

[If 8000!. is given to truſtees, to lay out in lands to be ſettled 


to the uſe of A. and the heirs of his body, and for default to be 


conveyed to B. on truſt, in three months, by morigage or ſale, to 
raiſe and pay 20000. to C. which is bequeathed to bim in caſe 


A. dies without iſſue, and by codicil the 6cco/. given to B. is re- 
duced to 5000l. and C. dies, then A. dies under twenty one, and 


without iſſue; the 2000. ſhall ſink in favour of the heir at law. 
Attorney-General v. Milner, T. 1744. 3 Aikyns 112.] 
So, if it is charged upon land and perſonal eſtate, and the les 
gatee dies before it is payable ; his executor or adminiitrator may 
reſort to the perſonal eftate, but not to the land. 2 P. V. (611.) 
Tho' the legatee be a child, or a ſtranger. 2 F. V. (613.) 
[If A. deviſes 1 500. to his fon, payable at his age of twenty- 
four, and deviſes his real eſtate to truſtees, to raiſe ſufſicient to 
diſcharge his debts and legacies, if his perſonal eſtate ſhould fall 


ſbort, the death of the ſon before twenty-four ſhall not extinguiſh. 
it; for it is an abſolute legacy out of the perſonal eftate, and the 


real eſtate is only in aid of the perſonal. Harriſan v. Buckle, M. 
66. Str. 238.] | | 

(If a man deviſes to M. his daughter 2500/. at age, or marri- 
ge, and if C. his ſon die without ifſue-male, then M. to have at 
twenty-one, or marriage, 3500!l. more, and if the ſon's ſo dying 
do not happen before M.'s age or marriage, then ſhe is to receive 
it whenever after it may happen; then dev iſes his real eſtate to C. 


his fon im tail-male, remainder to his brother in fee, and declares 


the land deviſed liable to that payment whenever it becomes due, 
and directs, that on failure of iſſue of C., M. her heirs or affignsy 
ſhail join in a ſurrender of ſome copyhold to the uſe of his bro- 
ther, or the 3500/. legacy to be void. M. attains twenty-one, mar- 
nes, dies in C. 's life-time, her huſband adminiſters, and then C. 
dies without iſſue; the 3 500. ſhall not ſink in the land, but be 


niſed for adminiſtrator if perſonal eſtate deſicient. King v. Mi- 


flert, T. 9 6.2. CT.T.1 17. affirmed by the lords, with coſts, 
16th March, 1735. 3 P. M. 414.] 5 | 
[If A. deviſe lands to T. his fecond ſon, on condition that he 

or his heirs pay his ſix grand- children, J.'s children, gol. 
n default of payment a clauſe of entry and diftreis, and 7. 
dies in A,”3 life, whoſe heir at law enters on them, and ſells 
dem; yet the gol. is a continuing charge on the lands in 

| Fp 2” | the 
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the hands ef the purchaſer, and the children ſhall have it with 
intereſt, Migg v. Nigg. 7. 1739. 1 Athyns 382.] 
If a man deviſes copyhold lands (ſurrendered to the uſe, c.) 


þ 


to his wife for life, then to his {on till his grandſon attain twenty. 


three; then to his grandſon, his heirs and aſhgns, on condition 


that he or they pay his grand-daughter F. Gol. in two years after 


he attains twenty-three z if he dies without ifſue, then to his - 


(teſtator's) ſon, on condition of paying 100/. to E. in one year 


after he enjoys under this laſt deviſe, and if grandſon or fon make 


default in payment, then a power to E. his executors and admi- 


niſtrators, to enter and receive til} paid; E. marries and dies af. 


ter the grandſon has attained twenty-three, bur in leſs than two 
years after it; the 601, ſhall be raiſed, and paid to her repreſen- 
tative. Emes v. Hancock, H. 1742. 2 Atkyns 507.] 

[If a man gives to each of his daughters A. and B. 300l. to be 
paid by his fon and executor C. when' he attains twenty-ſix ; but 


as they are otherwiſe provided for, directs they ſhall not hare in- 


tereſt till then; and for the better ſecuring the. ſaid two ſums, 
charges them on land, with power to enter and hold till payment; 


the perſonal eſtate is inſufficient, and C. dies before he attains 


wenty-ſix; but as the legacies are veſted, and the time of pay- 
ment is poſtponed, for the conveniency of the eſtate, not on the 


circumſtances attending the legatees, they ſhall not fink in the _ 


land, but be paid. Sberman V. Collins, H. 1745. 3 Athyns 319. 
(3 V. 36.) When it ſhall hare Relation to the Time of making | 


. the Will. = 


In the expoſition or collection of the intent of a teſtator, regard 
ſhall be had to the time of making the will; and therefore if he 
deviſes 10l. to the pari/h where he lives, and afterwards he removes 
his habitation to another parifh;; the pariſh where he lived at the 
time of the will, ſhall have the legacy. = 

If he deviſes 400l. to finiſh a building, and before his death 
expends more than the fum upon it; tho the building be not f- 
niſhed, the heir ſhall not have the 4oo!. R. 1 Ver. 96. 


If he deyifes to al! bis chi/lren and grandchildren, without any 


zeference to his death or time future; it ſhall have effect only as 
to thoſe in eſſe at the time of his will. R. Eq. Ca. 136. 

If he deviſes all arrears nue du from the dean and chapterof 
York ; rent which afterwards becomes due does not paſs. K. Eg. 
Abr. 201. 1 3 

All my corn, ſheep, Cc. now on P. NV. 598. 

If a man IP a deviſe to charrable aſes before a ſtatute of 
mortmain, but does not die till after it, yet the deviſe is good 1 
law. R. By all the judges: Aſbburnham v. Bradſpaw, L. 170. 
2 AJ. ns 36.] | | 


6 v 
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63 V. 17.) Or, to the Deach of the Teſtator. 


581 


But where a deviſe is made in words, general or univerſal, the 7 Devils 


reference ſhall be to the death of the teſtator; as, if a man de- 


villes 207. a- piece 7o al! the children of B. iſſue born after the ma- 


king of the will, before the death of the teſtator, ſhall take. R. 
2 Ver. 105. 
If a man deviſes all his perſonal eſtate io A. he ſhall have all 


that the teſtator had at the time of his death, tho' increaſed ſince | 


the making of the will. 2 Fer. 137, 688. 

So, if the teſtator releaſes to 4. by his will, all debts and de- 

mand: ; this extends to debts at the time of his death, rho' con- 

trade! ſince the making of the will. Dub. 2 Ver. 136, 7. 
So, if he gives all his hou/hlld goods, and afterwards has more 

Z. V. 424, 5. . | 
If he gives all his books, and afterwards buys more. P. . 


7. | 
So, if the deviſe is of ſuch a ſum to his children living at his 
drath, and of ſuch a ſum 1 the children of D. all the children of 


D. ſhall take, tho” none born at the time of making of the will, 
or death of the teſtator. 2 Yer. 705. | 


$0 a variation of circumſtances, after a will made, and before 
the death of the teſtator, does not deſtroy a legacy; as, if a man 


deviſes a legacy out of money at intereſt, or owing by ſuch a one, 


Ec. if the money is afterwards paid to the teſtator, the legacy 
will be good. N. Ray. 335. os 


I he deviſes a ſum to A. and to be paid out of a delt from the 


#7; tho” the debt fails, yet the legacy ſhall be paid; for it was 
ſo much deviſed generally, and the clauſe, how it ſhall be paid, 


vas only a directios for the better payment, K. 2 Ca. Ch. 116. 


If he deviſes 5ool. ro his uncle, wiz. the bond and judgment for 
gool. due from A. and 100l. in money; if the teſtator receives 
irom A. zool. and takes a note for the reſidue of the debt, the un- 
cle ſhall have gool. 2 Ver. 081. | 

(Yer, if a man having 2702. 3s. bank ſtock, and 2000. In- 
dia, deviſes them to his daughters, to be divided, and before 
bis death ſells 7020. 3s. of the bank, it is an ademption pro tanto. 
Jeſreys v. Jeffreys, T. 16 G. 2. 3 Athyns 120.] 


lf a debt is deviſed, and jhe teſtator afterwards receives it, it 


15 an ademption of the legacy; but if a ſum is deviſed payable 
out of a debt, teſtator's 1eceiving the debt is not an ademption of 
the legacy. Ford v. Fleming,. H. $ ©; Str. 823. 

So, if the deviſe is poſitive and direct of 4 ſum out of fuch a 
44 and the debt fails, the legacy is loſt. S.mb. 2 Ca. Ch. 116. 


6. 


(N. 12. 


hs _ 
= 1 
— ] ]] 
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(3 V. 18.) When Legatees ſhall abate. 


If there are not aſſets to diſcharge all the legacies, the legateey 


| hall abate in proportion. 2 Ca. Ch. 171, 124. Ca. Ch, 149. h 

And alſo the fpecifick legatees ſhall abate in proportion. Send, I 
2 Ca, Ch. 171, Cane. 1 P. W. 422. 1 Fer. 31. Vide (3 V. 19. 

[If a man charges all his real and perſonal with payment of fi 
debts, a ſpecific deviſe is ſubject to it, if the reſidue is not ſuffi ea 
cient. Clark v. Sewell, T. 1744. 3 Atkyns 96.] | Uſe 

So, if the executor gives a ſtatute, mortgage, or other ſecy- 
rity to one legatee, and afterwards becomes inſolvent, whereby al 
the other legacies are not paid ; the legatee who has the ſecurity, vol 
ſhall abate in proportion. R. Ca. Ch. 149. : Cu 
Tho? ſuch ſecurity was given upon the marriage of the legatee, 5 0 
Ca. Ch. 149. EI | 
0 So, if lands, Sc. are deviſed to be ſold for payment of legs of 1 
cies, and are not ſufficient for all; the legatees ſhall abate in pro- "7 
portion, 2 Ca. Ch. 25. Bed, - | 14 
So, if a teſtator deviſes that his executor ſhall aſſign 100! fer ty 4 
ann. in land to A, and his heirs, 200. to B. and 3oo!. to C. and wy” 
after the 100). per ann. is aſſigned, the other lands are not ſuffici · 
ent for the other legacies; A. ſhall abate in proportion. K. 2 mY 
Ca. Ch. 2F. ES : hs. 
So a legatee ſhall abate in proportion, tho? his legacy is given 
to be paid in the firſt place. 1 Ver. 31, 1 1 
Tho? he is executor, and it was given him for his trouble. 2 a5 
Ver. 434. 2 P. H. 25. Heron v. Heron, P. 1741. 2 An 1 
(Appointing a legacy to be paid at a ſooner time docs not gie Wir, 
it a priority; but in caſe of deficiency, it muſt abare in proportt "If 
on. Clark v. Sewell, T. 1744. 3 Ahn 96.] 3 Gea⁰ 
[If A. gives his wife a general legacy, to be paid immediate) Nall. 
after his death opt of the firſt money got in, and that ſhe ſhall ve 15 
intitled to ſaid legacy in bar of dower and thirds ; if ſhe is ret r, 
intitled to dower, ſhe ſhall abate; but if intitled, ſhe ſhall nat 5 ws 
abate. Blower v. Morret, T. 1752. 2 Lex 420. *Vide di. * 
ler 244, 245.*] 8 | | 
1 4 | _ a mortgage ſor 50o!. and no other ſum 5 1 vile 
intereſt, deviſes o B. 5oo/. to remain at intereſt on ſuch lecult ans. 
ties as he ſhould leave, or to be put ont on government ſecuti he 
ties; this is not a ſpeciſick legacy, and B. ſhall abate in prop®t* rey the 
tion. Lawſon v. Sich, P. 1138. 1 .1/kyns 507.] 1 hay zol 
[A deviſee of an annuity for life charged on perſonal e - . 
ſhall abate in proportion with other legatees. Halton v. Medi, but for 
Hume v. Edwards, P. 1749. 3 Alkyns 693. ſeal] not 
| . Yet a 
| is no fun 
a8, fan 
61. alle id 
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3 V. 9.) When not. 


But if a particular chattel is deviſed in ſpecie ; the legatee ſhall 


have it intire, and not abate in proportion to the other legatees. 


1 Jer. 31. 2 Ver. 11. Eq. R. 87. 8 ä 

vet, jewels deviſed as a ſpecifick legacy ſhall be applied to pay 
ſimple contract debts, if the reſt of the perſona] falls ſhort, in 
eaſe of the real eſtate. Clarke v. Clarke, in ſc. M. 1721. Bund, 


0.] 


aſſets ſufficient beſides to pay debts, there ſhall not be a propor- 
tionable deduction, but the money legacies ſhall be applied firſt. 
Cutterel v. Chamberlain, in ſc. H. 1718. Bunb. 42.] : 
If there is a ſpecifick deviſe of land, the deviſee ſhall not con- 
tribute with the heir at law to ſatisfy creditors, if the real aſſets 
of the heir are ſufficient, Palmer v. Maſon, M. 1737. 1 Athyns 
05. 8 | | : 
: 11 legacy is given to a charity, and the ſpiritual court prefers 
it, as it ought, by the civil law; equity will not grant an injunc- 
tion, or oblige the legatee to give ſecurity to refund. 1 Yer. 230. 
If A. deviſes that his executir ſhall receive his debt of 8oool. 


from the chamber of London, and that then he ſhall pay 2000l. to 


an hoſpital ; tho' the debt in the chamber of Lonelon is reduced to 
60001. the executor ſhall pay 2000. to the hoſpital. K. 2 Ver. 


7. 3 | | 
[Legacies of ſtock are ſpecifick or not, according as the intent 


of teſtator appears from the will and circumſtances, that he in- 


tended to confine it to the ſtock he then had, or not. Avelyn v. 


| Ward, Hl. 1749. 1 Vezey 420.]- 


[If teſtator has South-Sza ſtock at making his will, and at his 

death ſufficient to anſwer a deviſe of it, it is a ſpecific legacy, and 

ſhall not abate. 7bid.] | = | | 
if A. deviſes his perſonal eſtate in W. to B. and alſo deviſes 


ool. to another to be paid out of his perſonal eſtate, generally; if 


be has ſufficient perſonal eſtate elſewhere to pay the zoo!. B. ſhall 
not abate. R. Eq. R. 87. a | 
If 4. having wife and two children, and by will gives his 
wife (otherwiſe unprovided) 1 207. pervanmum, for life, limitation 


over to a ſon, and direQs executors to purchaſe, it in long annu- 


mes, or if they cannot, to purchaſe lands of 200l. per annum, to 
pay the wife's annuity clear, with remainders over; executors to 
pay zol. per annum out of profits of reſidue to wife for mainte- 
nance of child ; gives other legacics, and the reſidue to be put 
out for children's advantages; the wife on deficiency of aſſets 


hall not abate. Leavin v. Lewin, T. 1752. 2 Vezey 415.]- 


Ic a ſpeciſick legatee ſhall abate in proportion, where there 
in no fund to pay the legacy, but out of the ſpeciſick legacies; 
ap if a man deviſes his perſonal eftate in W. to A, and his perſonal 
(te ia II. to B. and then deviſes zool. to C. but has he 499520 
| eſtate, 


[If there are ſpecifick legacies, and money legacies, and not 
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eftate, except in H. and . there ſhall be an abatement by 4, 
and B. in proportion, Eg. R. 87, 8. Y 
So, in ſuch caſe, a legacy for à charity ſhall abate in proponi, 
on, if it is not to the poor at the funeral, 2 P. MW. 25, 1 B. 
W. 422. . | 1 


/ 
What ſhall be an aſſent to a legacy, Vide in Adminiftratin, 
(C. 6, 7.) —Vide ante, (3 G. 4.) | 
When legatees ſhall refund, Vide ante, (3 G. 3.) 
| Who ſhall be reſiduary legatee, Vide ante, (3 G. 7.) 


(3 Z.) Marriage⸗Settlement. 
. (3 Z. 1.) When it ſhall be inforced. 


a man enters into articles to make a marriage · ſettlement, and 
dies; his heir ſhall be compelled to make it, N. 2 Vent. 344, 
Tho? the articles are made before marriage, to the woman here 
ſelf, and the marriage is a releaſe in law of the contra, R. 


Vent. 34 | 


[So f tenant for life, with power to make jointure, covenants | 


before marriage, to ſettle, and dies before ſettlenſent executed, the 
remainder-man ſhall perfect it. Lady Coventry v. Lord Coventry, 
7. 10 C. Str. 596. 4. 

So, if a man covenants to make a ſettlement upon the marriage 
of his daughter; he ſhall be compelled to make it, tho! his deughe 


ter, after the marriage, dies before the ſettlement is made. 
So, if a mat gives a bond to make a jointure, he ſhall be com. 


pelled ro make it, and not to forfeit. his bond. 2 Ca. Ch. 88. 

So, if a man gives a bond to ſettle 3000. N, 6 and 
dies, his heir ſhall be compelled to do it. 2 Ca. Ch. 89, & 

So his deviſee, tho? no particular land is charged. Jhid, 

So, if a man covenants by articles to make a ſettlement of 
400l. per ann. for a jointure, and afterwards makes a ſettlement, 
but the land is only of 300]. per ann. value; he ſhall be decre:d 
to ſettle ſo much ia ſpecie as would have made 400. per ann. at 
the time of making of the ſettlement. R. 1 Ver. 217, 8. 

If the covenant is to ſettle lands which Mall continue of 400!. 
per ann. value, he ſhall make a ſettlement of ſo much as now ate 
of that value. 1 Ver. 218, So 

If a man covenants to make a jointure out of his eſtate ; al 
his lands are bound to it. 1 Ver. 64, 2 Ver. 482. | 

Otherwiſe, if he covenants for particular Jands, and that ſuch 
lands are of ſo much value. 1 Ver. 64. Ch. R. 148. 7 

If a man reciter a marriage to be intended between A. and U 


| daughter ; and if his daughter after the age of ſixteen refuſes to mar”) 
A. A. ball haue 20,0001. and if the marriage is had after her at 


of /ixteen, A. ſhall hawe all his real and perſonal eſtate the mar nage 


is had before the is ſixteen, and after that age the 4 . 


— 
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without iſſue ; 4. ſhall have all the real and perſonal eſtate. R. 1 


If 2 man upon marriage covenants to make a ſettlement for a 


jointure, and dies before 1t is made, or the portion paid ; the wife 


ſhall compel the ſettlement, tho? ſhe is executrix or adminiſtra» 
trix, whereby ſhe has the portion alſo. Semb, cont. but Q: 1 Ver. 


5 | 
; *When a wife ſues her buſband that he may ſettle lands for 
her jointure, purſuant to articles, and perform theſe articles ; it 
is no bar that ſhe has eloped with an adulterer, much leſs if it is 


| not put in iſſue in the cauſe, Sidney v. Sidney, P. 1734. 3 P. 


V. 269.] ; DE | t | 
If — upon the marriage of his ſon, agrees to make a ſet · 
tlement in ſuch a manner; it ſhall be decreed, tho? by the con- 
ſcat of the ſon, he afterwards makes a ſettlement different, and 
that is confirmed by a fine, 1 Ch. R. 192. 2 Ver. 702. 2 
If a father gets a ſon to execute a deed ſecretly, charging him. 
ſelf the ſame morning his marriage agreement is executed, it 
ſhall be ſet aſide, as being in fraud of the marriage agreement. 
Martins v. B-nnet, H. 1733. Bunb. 336. 
$o, it ſhall be decreed againſt an heir; tho' the covenant was 
only for him, higexecutors and adminiſtrators. R. 2 Ver. 482, 
If A. covenants to make a ſettlement 10 the uſe of himſelf and 
his wife, and the heirs male of their bodies, remainder to the heirs 


female, Sc. and dies before the ſettlement made, having a ſon 


ard daughter, and the ſon covenants to levy a fine for the pays 
ment of debts, and dies without iſſue before the fine levied : the 
ſenlement ſhall be decreed io the daughter, purſuant to the in- 
tent of the articles, K. 2 Ver. 704. . Tg 
[If 2 ſettlement is executed after marriage to huſband for life, 
wife for life, and the heirs of the body of huſband by wife, the 
court will carry it into execution ſtrictly, if made in purſuance 
of zrticles previous to marriage, otherwiſe not. Glanville v. Payne, 


. 1740. 2 Athyns 39.] | 


f a ſettlement after marriage gives iſſue an equivalent for 
vhat they were intitled to by ſettlement previous to marriage, the 
court will carry it into execution, otherwiſe not. bid.) - 

(A limitation in marriage articles to huſband for life, to wife 
for life, to the iſſue of their two bodies, will not intitle the huſ- 
bend to diſpoſe as he pleaſes, but ſhall be carried into ſtrict ſet» | 
tiement. Villiers v. Villiers, M. 1740. 2 Altkyns 71. | 


Iso, if a man upon the marriage of his brother agrees for ths 


ſenlement of his land upon his brother, if he himſelf dies without 

Ie, and the wife of the brother has 180/. for her portion; the 

Ceviſee of the land (the deviſor being dead without iſſue, and 

the portion being 1800.) ſhall be compelled to perform the agree- 

_ tho' it was to make an eſtate after an entail. R. 2 Vent. 

9+ | | 

o, if a truſtee ſigns a deed, to teſtify his aſſent, whereby it 


agreed, that the land ſhall be ſettled, to the uſe of a wife for 


Venture; tho? the land was ſubject to the payment of a debt due 
» | 8 | to 


CHANCERY: 
to the truſtee, yet the jointure ſhall be ſettled prior to the abt. 


K. 2 Ca. Ch. 211. | | : | 
| So, if the ſettlement is fir @ prrtizn to be paid at full age, or hi 
marriage with the conſent of her father, and if be dies before juch : 
marriage or ape, that it ſhall be paid to anther if the daughter hat riag 
the conſent of her father for a treaty upon her marriage, and he 3⁰⁴ 
does not afterwards diſagree, tho' the marriage was clandeſtine, 
_ the privity of the father, the portion ſhall be paid, 1 
. R. 3. e | | | 
{IF 2 marriage two fathers agree to ſettle certain lands; one B 
does ſo, the other gives bond to do it; he has not his election char 
to ſettle or forfeit, but muſt ſettle the lands, which was the origi- ige, 
nal agreement. Chilliner v. Chilliner, T. 1754. 2 Vezey 528. part 
So, if A. by letter propoſes a ſettlement upon a treaty of mar- 4 
riage for his nephew, if 2 500l. portion is given; and the marri- 3 
age proceeds and ſuch portion is given; the ſettlement ſhall be By 
decreed, tho' no anſwer was ſent to the letter, nor the marriage yet b 
had with the privity of the uncle. Ch. R. 147, 0 he af 
ö Or, by letter to a friend of B. propoſes 4 500). portion with not be 
| his daughter, and the marriage takes effect, cho“ no agreement Ir. 
Z was made directly upon ſuch letter. 2 Ch. R. 285. a dad, 
4 If a ſettlement is made in confideration of gol. in mony and 1 
i goods ; after fifteen years it ſhall be decreed, without inquiry fall n 
| whether the huſband had the 5oo!. 2 P.W. (618.) the an 
But if a marriage-ſettlement is ma de before marriage, all pre- bare h 
cedent agreements ſhall be intended to be extinct. Semb. 1 /r, If; 
309. | com 
If a ſettlement is alledged to be contrary to an agreement, and bs 
a trial is directed to try what was the agreement; the ſettlement wife, a 
ought to be admitted for proof of the agreement. K. per Mal, comple, 
end a decree to the contrary per Lord Nottingham reverſed. 1 Je farour « 
2.46. : 55 ̃ | 136, 
| "To where the ſettlement varies from the articles, without an 1 4 
f intent apparent, it ſhall be decreed to be made conformable tothe bring e 
articles, tho? the ſettlement was before marriage. K. 2 Ver. 659. mired, 
[A ſettlement after marriage on an infant, and no ſettlement hr and 
before, and no proof of the huſband's being in debt, is good er, and 
M. dullecombe v. Marlow, H. 1742. 2 Atkyns 5 19.) " arnum fc 
[If a ſettlement is juſt in general, the court will not weiz dies with 
nicely the particular advantage on either ſide. /bid.] _ compelle 
[An infant is bound by a ſettlement made on her marnag* 250. 
where it is made with approbation of parents and guardians. And i; 
Heruy v. Alhl'y, P. 1748. 3 Ahn, 607.] 3 | eb 
{Marriage agreements cannot be ſet aſide, becauſe it would: 8 velted ; 
fect the intereſt of third perſons, the iſſue. Thid] : vith the; 
{Other agreements are entire, and if either party fails in pe be ſhall n 
formance in part, it cannot be decreed in ſpecie, but mul 1if CorGing te 
left to an action; in marriage agreements it is otherwiſe; " ; te marri; 
the relations of either party fail in performance, the chr $oif 


g , ines : ; 
may compel performance; thus, if wife's father agrees tog wr /al: 


b 3 : the 
portion, and huſband's father to make a. ſettlement, guts 
| on 


CHANCERY: 


3 portion is not paid the children may compel the ſettlement, 
ſbid.] | Ol | . 
+ | (Though a father or guardian ſhould act fraudulently, the mar- 


rage agreement fhall not be ſer aſide, but the delinquent, father, 
ovardian, or huſband, decreed to make ſatisfaction. 1bid.] 


(3 Z. 2.) When not. 


But by the ff, 29 Car. 2. 3. No action ſhall be brought to 


ne 

on charge a defendant on an agreement on conſideration of marri- 
ple age, unleſs that, or ſome note of it, be in writing ſigned by the 

| party, or ſome authoriſed by him. | 

aſs A letter is a ſufficient note, to ſhew an agreement to give a 
The marriage portion. R. 2 Vent. 361. Vide ante, (2 C. 4.) 

be But if A. by letter promiſes 1000. to his niece in marriage, 


yet by the ſame letter diſſuades her from a marriage with B. and 
ſhe afterwards marries B. with the conſent of A. the money ſhall 
pot be decreed. K. 2 Ver. 202. 5 | : 

f a marriage is agreed upon between the fathers of a ſon and 
2 daughter, and minutes are taken of it by counſel, and before 
the writings are fixed, one of the fathers dies; the ſettlement 
fall not be decreed, not being ſigned by either party, and before 
the execution of the deeds many variations in the minutes might 
hare happened. Eg. Abr. 21. | 

f a mother at the marriage tells the huſband, * My eſtate will 
come between my daughters,” and afterwards give directions 
to an attorney to prepare a ſctilement of part to huſband and 
vife, and the right heirs of the huſband, but both die before it is 
compleated, the ſettlement ſhall not be carried into execution in 
{a;our of huſband's brother and heir. Brown/mith v. Giiborne, H. 
136. Str. 738.] | 


| an t a man, having an eſtate in poſſeſſion, and a leaſehold, and 
the being entitled to an eſtate-tail after his mother's jointure deter- 
39 miced, by marriage articles ſettles part of his wite's portion on 
6 her and the iſſue, and the leaſehold on her for life in bar of dow- 


er, and then covenants on his mother's death to ſettle 100/. per 
aum for every 1oocl, on her for life, then on the iſſue, and he 
Ges without iſſue in the mother's life-time ; the heir ſhall not be 
ie to perform, M hitmel v. Farrel, T. 1749, 1 Vexey 
230. 8 | | 
And if articles with the wife before marriage, provide, that 
fee jel! digpaſe of the profits of her eflate, during the coverture, which 
8 ied in atruſtee for that intent, and after marriage, the truſtee 
wth the approbation of the wife pays the profits to the huſband ; 
be ſhall nor account to the wife for the profits not diſpoſed of ac- 
ending to the agreement; for by law the articles are deſtroyed by 
lie marriage. R. Ca. Ch. 21. 
59if J. upon the marriage of his daughter agrees that his ma- 
kr al. be charged will 40001. for her portion, provided that if the 
6 | band 
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Buſband does not ſettle a jointure anſeerable to it, within tao years, þ 


fall have only intereſt at the rate of 31. per cent. for his life, and 


the manor fhall be to the daughter and the heirs of her body; the wife 
dies within the two years before any ſettlement made; the huſ. 
band ſhall not have the. portion, or the manor but only for his 
be. X17. 68: - ; | | 

So if the portion was to be paid if the huſband ſettled a fointure 
within three ycars, and the wife dies within the three years, be. 
fore the jointure ſettled ; the huſband ſhall not have the portion, 
x Ver. 69. | £ 3 

If 4. on marriage of his eldeſt ſon B. in conſideration theredf, 
and of portion, ſettles his eſtate to himſelf for life, to truſtees for 
200 years, to B. and the heirs male of him and his wife, wit. 
remainders over, the truſt to raife 1500. by profits or fines, 2nd 
to pay 500/. in ſix months, and 1000). in twelve months after 
A.'s death, as he ſhould appoint, if none, void; and 4, ha 
another fon C. to whom he afterwards gives 3oood. which ( 
lays out in lands; and H. by will directs 600l. part of the 1500 
to be paid to C. on his ſettling the lands purchaſed on the heits- 
male of his body, and in default on the right heirs of A.; 4. dies, 
the 600l. is paid C. who gives receipts for it as the legacy in his 
father's will ; C. marries, has iſſue male and female, the male ex- 
iſts many years, then fails, C. dies, B. dies; the ſon of B. cannot 
hare this ſettlement carried into execution againſt the co-heirs of 
C. when it is impoſhble to bar the remainder to him (the ſon of 
B.) nor ſhall he have the Gool. repaid. Parker v. Philips, J. 
1750. 1/ezey530.] | „ 

So if a father agrees to give 3000. with his daughter ; but by 


bis will gives her only 20007. and dies before the marriage, and 


the huſband accepts the legacy 3 he cannot afterwards demand 
1000/. more: For his equity is to have 3ooo!, or nothing, % 


*24Part of Ca, in Eg. 3.* 


2 Med. Ca. 


If tenant for life with power to jointure 400l. a year, on mat 
riage articles, covenant-to convey lands in a certain place of 40 
a year, clear of taxes, and after the marriage make a fertlemen re- 
citing the power and the articles, and convey certain farms, vii 
are expreſied to be of the vearly value of 4017. and a penſion di 
4. a year, deducting 12/. a year for boots to tenants, and core. 
nant that if it ſhould be leſs than yool, to make good the defy 
ency : It ſhall not be made 400. clear of taxes, for the articles 
were madc with reference to the power, and it was a miſtake in 


them, that the power extended to 4000. a year clear of taxes. Ae 


Ar 424.“ 


Hut the value of the jointure is to be taken at the death of the 
huſband. Id. 1bid.* | 


(3 Z. 3.) To what Charges ſubject. 


A marriage ſettlement ſhall not be incumbred by a dann! 
ſeulement for the raiſing portions for the children of a form 


marriage. N. 2 Vent. 363. Vide poſt, (A I. ly Oc.) Nat 
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Nor by 2 voluntary ſettlement made during a former marriage. 


R. Ca. Ch. 100: | 
So if 4. covenants to ſettle 2007. per ann. without deſcribing 


any lands in particular, upon the children of the ſirſt marriage, 


and afterwards, upon a ſecond marriage, ſettles part of the land, 
which he had ar the time of the former articles, for the jointure 


of his ſecond wife, who had no notice; ſhe ſhall not be bound 


by the former articles. R. 2 Ver. 482, 3. 


If A. exhibits a bill to redeem a mortgage againſt a woman, 


and ſuggeſts that her huſband was only the aſſignee of a mort- 
gige; the woman may give in anſwer, a ſettlement for her join- 
ture without notice of the mortgage, and that her huſband pre- 
tended a title by deſcent, without anſwering, whether her huſ- 
band had any other title than as aſhgnee of a mortgage; though 
it would not be a good plea. 2 Ver. 701. 

But if 4. upon his marriage gives a bond to leave to his wife 


col. or a third part of his perſonal eſtate, and afterwards be- 


comes a bankrupt ;- the wife ſhall not have the 5ool. if ſhe does 
not come in as a creditor for it in proportion with other creditors ; 
and io ſuch caſe, the intereſt of her proportion ſhall be paid to 
the creditors during the life of her huſband, R. 2 Ver. 662. 

[If A. dies indebted, leaving a leaſehold ſubje& to mortgages, 
vith covenant for payment, and other perſonal eſtate, and deviſes 
to lis ſon for life, then to the iſſue of his body with limitations 


'orer, and makes him executor and reſiduary legatee, and he by 


marriage · ſettlement calling himſelf heir and executor, and reciting 
the will, aſſigns this leaſehold to truſtees to permit him to receive 
the proſits for life, then to his wife, then to the iſſue, then to 
thoſe intitled under the will; yet the iſſue ſhall not have it diſ- 
ncumbered of their father's debts. Clarke v. Sampſon, T. 1748. 
I Vezey 100.] 3 


(3 Z. 4.) Proviſion for Portions. | - 


If a man makes a voluntary ſettlement for the portion of a 


daughter his former wiſe, and then takes a ſecond wife, and ſet- 


tes the ſame land for her jointure, without notice of the portion, 
ad by his will deviſes other lands to his wife, which ſhe refuſes ; 
Ir, 219. Eq, Ar. 221. 5 | | 

I by marriage ſettlement lands are limited 10 the huſband and 
/: for their lives, and afterwards lo the firft and other ſons in tall 
"if the huſband dies vithout iſſue male, to A. ſor. five hundred 
Jeers for daughters portions 3 tho? there be iſſue male, which ſur- 
wes the father, and then dies without iſſue, a daughter ſhall 

de the portion. R. 1 Lev. 35 | 


de daughter ſhall have the other lands till her portion is raiſed, 


{ 4. after the death of his wife makes a ſettlement for raiſing 


Il. for each of his younger childien, and afterwards marrics 


gan; the children by the ſecond wife ſhall have the ſame por- 
Wu, R. 1 Ver. 335. | 


(If 
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[If a widow having children, by articles previous to herſecond 
| . gives 500l. to her intended huſband during bis life, 


and if no children of the marriage, then to return to her or bet | a0 
| heirs; and there are children of the ſecond marriage, who all die a 
under age in her life, and then ſhe dies, the huſband ſhall hae : 
the intereſt for life, and then the children of the firſt marriage, 1 
Steadman v. Palling, H. 1746. 3 Althyns 42 3] 0 
If land is charged with portions, the heir cannot give perſonal : 
ſecurity for them in diſcharge of the land. 1 Ver. 338. 5 6 
Nor ſhall he be allowed to pay them, before the time limited | 115 
by the ſettlement, /. full age or marriage. 1 Ver. 338. 7 
If a man gives a portion to a daughter 4% be paid at the qr wo 
| faventyeone years, and ſhe marries, and dies before; it ſhall tx 665 
paid to her huſband, or her executor. 2 Ca. Ch. 94. ? 
If A. by marriage ſettlement makes a proviſion for Caughten * 
of 1 500. a. piece, to be paid at eighteen or marriage, and if an if 2 
them die before, the ſurvivor to take the whole; 2nd afterwards ſet- 1105 
tles other lands for the payment thereof, at the age of tuen Fs 
or marriage, and that there all be no ſurvivor /hip ; this controul * 
the firſt deed, R. 2 Ch. R. 8. 5 "= 
If a term is limited after the death of the father, upon inf fr 8 
raiſing portions for hs daughters, at the age of eighteen or marriage; oy 
the term may be ſold for that purpoſe in the life. time of the fi- ok 
ther. Sal. 159. Semb. 2 Ver. 355. R. 2 Ver. 459, 460, 656. nas 
So if the term, after the life of the father, be upon trult, \ NG 
if the father die without iſſue male by his wife, having davghtn, "4 
and the wife dies without a ſon; the term may be fold in the Ic 
life-time of the father, for the portions of daughters, whe e 
they attain ſuch an age, or marry. K. per 3 J. 2 Jon. 202. br hull] 
Cooper, 1 Sal. 159. 2 Ver. 657. Rep. 5 C. 2.2, 22. out up 
[If A. on marriage ſettles his eſtate to himſelf for life, rem wich © 
der to his ſons in tail- male, remainder to truſtees for 1000 ye had « 
to provide for daughters by profits, mortgage, or ſale, wit 8 = 
mainders over, with proviſo, that if he prefers them in man: 5 17 1 
with portions equivalent, or the remainder- man pays them, t "Bugs 
term ſhould s and the wife dies without iſſue- male, _ hb 
three daughters, their portions ſhall be raiſed in the farher's If 
time, with intereſt from the mother's death, at which time 7 in of | 
firſt veſted. Hebbl-thwaite v. Cartwright, P. 7 G. 2. Git hom. 
1. 2 3 or the j 
(Where a term for years or other eſtate is limited to oy _ Kg 
for raiſing portions for daughters, payable at a certain mw wr | (If by 
is become a veſted intereſt, they ſhall not ſtay to the deat! a out malt 
ther and mother, unleſs ſome intention appears (and a a 5 ae 
circumſtance is ſufficient) to poſtpone it. Stanley v. Stam, thro 
1737. 1 Athyns 549.) | =. 1 Xol fo 
"If the ae, is _ portions for daughters, and the = uphter 
rizance deſcends to the leſſee; chancery will prevent the meg 1. Due. 


of the term. 2 Ver. 91, 208. Vide pal, (4 W. 24.) 
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nd 80 if one has a power to raiſe portions for children, and by 
* deed charges them upon land, but by the eviction of part, the 
| 


reſidue is not ſufficient ; the land may be decreed to be fold. 
er. 311. Tn | . 
f Tho? he adds, that for the raiſmg them, the truſtees Mall tale all 
jhe rents and profits ; for that does not reſtrain the general charge. 
R. 2 Ver. 311. | Ko 5 
If there be a term for raiſing portions for daughters, without 
ſaying, at what age, or lime they ſhall be raiſed, with reaſona- 
ble maintenance from the death of the father. 2 Yer. 466. 
If the portion is to be raifed as the father all appoint ; it ſhall 
be raiſed, though the father dies without appointment. 2 Ver. 
But if portions for. daughters at ſich an age, if the father dies 
without iſſue male, are to be raiſed for his daughters, if not aheraije 


19 jrovided for, and 3ol. per ann. in the interim; tho' the mother dies 
es  vithout a ſon, the term ſhall not be decreed to be fold for the 
Ar daughters portions 3 for the other contingency, if -they are noi 
ouls | 


aherwiſe provided for, cannot happen during the life-of the father. 
R. 1 Sal. 160. 2 Ver. 640, 657. | 


fo $0 the gol. per ann, ſhail not be decreed to the daughter, or 
a her huſband; for the father ſhall not pay maintenance out of the 
* profits of a term not to commence till his death; and therefore ir 
6 maſt be intended of maintenance to be paid if the father dies 


vichout iſſue male, before the age, or marriage of his daughter. 
R: 1-80h.-160.: .... F "x2 
If 4. gives portions to his yopnger children, ſecured by a 
mortgage from B. and if the heir of A. does not pay them, that they 
hull be charged upon his land; B. pays the portions, which are put 
out upon another ſecurity, approved of by a maſter in chancery, 


war vith the conſent of the guardian, and are afterwards loſt ; the 
A land of the heir ſhall not afterwards be charged. R. 1 Ver. 
nge If land is charged with 5001. for H. and the truſtee raiſes the 


ſum and gives a judgment to A. for it, and then dies inſolvent; 
the land ſhall be diſcharged. Dub. 2 Ver. 85. 

If a term after the death of huſband and wife, is for the raiſ- 
ing of portions out of the profits after the commencement of the 
term, to be paid at the age of twenty-qne ; neither the principal 
or the intereſt ſhall be raiſed, till the term commences in poſſeſſi- 
on. 2 Jer. 761. 1 P. V. 449. 3 * | . 

it by marriage ſettlement lands are limited to A. for life with- 
out waſte, remainder to truſtees to preſerve, Ic. to wife for life, 
remainder to his firſt and other ſons of A. and in deiauit, remain- 
cer to truſtees for 500 years, in truſt, by rents or ſale, to raiſe 
Xcel. for daughter, to be paid at twenty-one, or marriage ; the 
daughter ſhall not have it raiſed in the father's life-time. Stevens 
i. Dellick, H. 1743. 3 Athyns 39. N 

! a portion is to be paid by the perſonal eflate, and if 
1 js wut ſuficient, by the rents and profits of the real; if it is 

. it | - necellary, 
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neceſſary, the real eſtate ſhall be ſold to make it good. N. 2 %, | - 
24. | | | J 
N 8 if a term tommences _ the —_— = huſband, +» — 
raiſe portions, if no ſon, fur daughters, provided, that the daughtay | 
2 their trig 5 portion ſhall be raifed if the —.— 9 
dies in the life-time of her father, tho' ſhe married before her I 
death. R. 2 Ver. 655, 5 . De. M 
Sa if a portion is payable, and before payment one child dies; wa 
it ſhall be decreed to his executor, or adminiſtrator. R. 1 /, rs 
276: | „ . 
ä ir there is proviſion for daughters portions, by a term after = 
the mother's death, to grow due and payable at twenty-one, or Th 
marriage, and if any die before portion due and payable, to the i 
- ſurvivors ; and there are two daughters, who both attain tweny- FR 
one, and marry with confent, and one dies, leaving children be 10 A 
fore the mother, her portion ſhall go to her repreſentatives, and 8 
not to her ſiſter. Emperor v. Rolfe, H. 1748. 1 Veacy 205, rn 
If a term is upon truſt, that if the father dies without a fon, 0 4 
to raiſe portions for daughters out of the rents and profits, as ſun yes 
as conveniently may be ; they may be raiſed by ſale. Fer Parke, 3 
P. V. 417, 4 O. | 4 . ; 
Othdrwile, if it was out of the annual rents and prifit, o by ; 45 
leaſes for lives or years. Per Macclesfield, and affirmed in porlia- hall ; 
ment, 2 P. W. 19. Vide 1 P. W. 419. | ; W.43 
{So if on marriage of A. and B. A. ſettles his eſtate, and therein 60 
provides for raiſing portions for daughters, and the father of B, ker ea 
Kues his eſtate, and therein is a term (with ſeveral remainder 1 
over) the truſt of which is to raiſe 10,000“. for younger childre oe; tl 
by rents, iſſues and profits, or leaſes for three lives, or determit- 1 
able upon three lives, reſerving the old rent, or by granting - ping x 
pybolds on fines, to be paid to daughters at eighteen or marriage 51 27 
and to the ſons at twenty-one, or as ſoon after as it could be 1 
raiſed out of the premiſſes as aforeſaid ; the 10, oool. cannot be ms 
raiſed by ſale or mortgage. Semb. per Macclesfield C. Mill leaves ac 
Banks, 2 1724. 3 .. 1.] ä | | 7 * 0 tanto 
But if a younger child dies in the life-time of the father, 1 tis is ng 
fore marriage, the portion ſhall not be raiſed. 1 Ver. 335: U. 32 V,. 
as 47.92) - | a " [If by 
If chere is a term for years to raiſe daughters portions, paj⸗ t raiſe 
at fixteen, and a proviſo, that if there is no daughter lining a late of 
the time of the failure of ifſue-male, the term hal] attend the ters of as 
inheritance ; and there is one daughter, who attains [xteen, * the beneß 
ries without conſent, and no ſon by the marriage, and the _ of which 
ter dies without iſſue in the liſe- time of her father and mother, la tail nor 
portion finks, Gordon v. Raynes, P. 1732. : P. . 134) bal ons in ta 
(If gooo!. is ſettled by marriage articles in truſt for = 5 heritanc 
and wife for life, and then to the eldeſt fon, ſubject to falle = which oug 
pay 5000l. to younger children as father ſhould appoint, Glcent, nc 


SY mean 
for want of appointment, at twenty - one, and truſtees in the m. 


— 
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children, youngeſt dies at two, father cannot claim the 50001. as 


v. Parſons, P. 175 1. 2 Vezey 261.] . | | 
If by articles 2000]. part of 3000. veſted in truſtees, is to 
be paid to ſuch ſon as ſhall attain twenty- one, when he ſhall have 
attained twenty-three, and the eldeſt attains twenty-one, and dies 


before twenty-three, it is a veſted intereſt at twenty-one, and the 


FEET 


2 Athyns 185. 1 | 
If the land is not ſufficient to raiſe portions for all, there ſhall 

be an abatement in proportion. 1 Ver. 335. | | 
(if A. by articles before marriage agrees to ſettle land on B. 

for jointure, then part to raiſe portions for younger children, then 

the whole in tail- male, and that B,'s portion ſhould remain with 

truſtees till ſettlement made, but to enable A. to ſettle B.'s 

portion to be applied to pay off incumbrances, and the reſt. 
to 4. and marriage had, no ſettlement made; A. dies, no land 


iſue of the marriage are not intitled. Pyke v. Pyke, H. 1749. 
1 Verey 376.] : 


by A portion ſecured by ſettlement, or articles for a ſettlement, 

lige ſhall not be raiſed as a debt out of the perſonal aſſets. 2 P. 
; . 437. | | 

= [If a husband promiſes his wife that her daughter ſhall have 

ft . 


her jewels, and after her death puts them in a cheſt, and delivers 
them with an inventory and the key to a friend, for the daughter's 


ren, uſe ; this is a ſufficient delivery to veſt the property, and ſhall not 
mi- be altered by his afterwards taking out ſome of the jewels, and 
1g 00- ping them to his ſecond wife, Lucas v. Lucas, T. 1738. 1 At- 
Tiagey nt 270.] | 8 | | = 


lf in ſettlement there is a term to raiſe 1000], for daughters 
potions, with proviſo, that if father by deed or will gives or 
leaves any ſum of money to his daughters, it ſhould be a ſatisfaction 
10 tanto, unleſs he declare the contrary and he leaves them land; 
- _ a Es Per Talbot, C. Chaplin v. Chaplin, P. 1734. 
JP. V. 245. | . | 

If by marriage-ſertlement a term is created in lands in truſt 
0 raiſe portions for daughters, with proviſo, that if lands of an 
(ate of inheritance deſcend from the husband to his ſaid daugh- 
ters of as great value as the portions, then the term to ceaſe for 
the benefit of the next in remainder or reverſion ; neither lands 
« vhich the husband is ſeiſed in fee and deviſes to his daughters 


fons in tail expectant on the death of others, are ſuch eſtates of. 
heritance as are within the meaning of the proviſo. Lands 
Which ought to go in ſatisfaction ſhall be valued at the time of the 

ent, not when the portions become payable. Savile v. Savile, 


P. 1740. 2 Ath 8, 
Yor. IL f wy ] 


| ume at liberty to raiſe maintenance; mother dies, leaving two 


his repreſentative, 1t not veſting in the children, and there are no 
words of veſting, but raiſing and paying at twenty-one. Hubert 


time of payment only is poſtponed, Combe v. Combe, T. 1741. 


appears, the right to the portion ſurvives to the wife, and the 


n tail nor lands deſcending from him to them in tail, nor rever- 


12 | ILA limi- 


LE 


594 


CHANCERY. 


[A limitation to a daughter after ſeveral other limitations, 


is conſidered as a proviſion, the time when it is to take place ſh; 
es no 1 Goring v. Mai, M. 1744. 3 Art yum 2 
i a man has a power by marriage-ſettlement to raiſe a ſum hu 
for the portion and portions, of all and every younger child a . 14 
children, in ſuch manner, at ſuch time, and under ſuch limitar. . 
ons, as he by will ſhall direct, and he by will, reciting chat tuo — 
of his three younger children are amply provided for, appoints = 
the whole to the third, the power is not purſued, and it is; 2 
void appointment. Menzey. v. Walker, P. 8 C. 2. C. J. r 
2 _ father has a power to raiſe I500 J. for the benefit of 5 
younger children, in ſuch proportion, manner and form, in al 1 
reſpect, as he ſhall appoint, and he directs 450/. to A. 1050, oh 
to E. and nothing to C. who has a good eſtate, it is a good 15 
appointment. Auſten v. Auſten, H. 1733. E. 7. 7. 1 15 
[ Where a ſum is provided by marriage: ſettlement for younger Ks 
children, and one of them becomes eldeft, he ſhall have no part 22 
of this ſum: but where by private act of parliament the ſum ws 5 
to be appointed to A. B. and C. by name, tho” A. then a younger 10 
child afterwards becomes eldeſt, he is capable of an appointment Ks 
in his favour. Fermyn v. Fellows, P. 11 C. 2. ; C. T. J. 93 ng 
Would it not be the ſame if they were named in a ſettlement - 
deed ? | 
” [If by 6 articles it is agreed, that certain 8 ja — : 
to truſtees to permit the intereſt to be taken by husband oo e, « the 
then by wife for life, then if there is a ſon, and e ö n 1 Call 
children, to pay the priqcipal ſums to them - and a _ = my 
nant that the wife's father ſhall procure his ſiſter to ſett On 1175 
freehold houſes to the ſame uſes, and they are ſo _— 5 nel 
husband and wife die, leaving a daughter their eldeſt — 1 de ſold, 
a fon; the daughter ſhall be conſidered as a younger chi Ae ce 
have the money, and alſo the houſes; for the articles an by 8 
deed ſhall be conſidered as one and the ſame act, and 9 te hal, 
proviſion for younger children. Heneage v. Hunloke, M. 17h bould ae 
2 Ath ns 6. | x recited d 
16 a — A. having a power creates a 70 © 10 * ks 
mence after her death to raiſe 3oo/. per annum for B. — a 
and after both their deaths to raiſe a ſum to be paid _ i ell of 
children of C. except the eldeſt fon, as C. ſnall 7 N * hea to C 
want, equally ; if C. has but one child beſides = {kind C (except 
ſuch child, if only eldeſt fon, all to him, if no eld 2 * * fade in | 
the executors of A.; at making, C. has only ſon O. an . e, to. d. 
Z. afterwards, another fon F.; C. dies mr. fre their | 
D. dies under age, and F. becomes eldeſt fon ; E. = 60 oh © ach job 
dies, and then B. dies; this ſhall be conſtrued as or the pi C and th, 
marriage- ſetilement; and to avoid the 8 ol child of th; 
tions veſting either at the execution or the death aid | weng. one, 
death of C. or of B. the court will detetmine the cap * d ad 
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ing a younger ſon to continue till the time of paymetit, and F. 
ſhall have the whole ſum. Id. Tynham v. Webb, H. 1750. 2 Ve- 


198. 3 
"if > his eſtate, ſubject to a proviſo, on his ſiſter and 
husband, and their iffue in ſtrict tail-male, for them to raiſe 
12,0007. for their children, and if they die without appointing | 
the proportion, then 20001. to be raiſed for each younger ſon, 
and 300o!. for each daughter, payable at twenty-one, with in- 
tereſt from the time of appointment- or death of the ſurvivor, 
and they die without making appointment, leaving four younger 
ſons and two daughters, 14,0007: ſnall be raiſed for them, and 
intereſt only from the death of the ſurvivor. though two attained 
wenty-one during her life. Rolt v. Relt, H. 9 G.2.j C. T. T. 
189 

We A. on marriage ſettles long annuities in truſt for himſelf 
for life, to his wife for life, to the children in ſuch manner as he 
ſhould appoint, and dies without appointment, leaving one child, 
it is intitled to them as an interelt veſted ; the father having only 
power of diſpoſing among his children, and there being but one, 
he is intitled to the whole. Bellaſis v. Uthaatt, II. 1737. 1 A.. 
9 426. ] 1 | | Za 

[Where children have obtained a contingent advantage under 
a marriage-ſertlement, the court will not vary it after marriage; 
thus, if ſtock is transferred to truſtees to pay the dividends to the 
ſeparate uſe of the wife during life, and if the ſurvived her huſ- 
band to transfer to her, or whom ſhe ſhould appoint, and for 
want of appointment 7o her ue, the court will not ſuffer any part 
of the ſtock to be ſold and paid to her during coverture. Okeeſe 


- r. Calthorpe, M. 1739. 1 Athyns 17.] © 3 
wo (If A. by deed on the marriage of his ſon B. ſettles lands on 


the iſſue male of B. and if none, then to be ſold and equally di- 
ded among B.'s daughters; and by deed B. directs his eſtate to 
be (old, and the money equally divided among his fix daughters, 
provided he ſhould have no ſon ; and afterwards, after the mar- 
rage of C. one of the daughters with D. he by deed, reciting 
the laſt, covenants that all right, either in land or money, that 
ſhould accrue to C. in her life, or to D. in her right, by the ſaid 
recited deed, ſhould be veſted in truſtees, to put out ſuch ſhare 
al the money raifed by ſale of the manors, c. as belonged to C. 
a intereſt, and the rents of her ſhare of the eſtate, and the in- 
trelt of the money raiſed by ſale thereof to pay to D. for life, 
then to C. for life, then to pay the principal to the iſſue of D. by 
(. (except the iſſue male of B. by C. for the time being inhe- 
table in the manors, Sc.) ſhare and ſhare alike to ſons at twenty- 
"ne, io daughters at twenty-one, or marriage; if any die be- 
fore their ſhares payable, to go to the ſurvivor ; if all die, then 
io ſuch inheritable ſon if no ſon, then to the ſurvivor of D. and 
- and the executors, fc, of ſuch ſurvivor ; and there is one 
duld of this marriage who ſurvives his father, and then attains 
Venty-one, and dies in his mother's life-time ; the eſtate ſhall 
* ſold and divided equally among the ſurviviog daughters of B. 
Qq 2 | 000 
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one being dead unmarried, and the ſhare of C. belongs to her 
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ſolely, and no part of it to her ſon by D. Seamer v. Binghan, dies 
T. 1743- 3 Ahne 54. ] be 1 
[The court will decree the proviſion made for one child to be [ 
as extenſive as the parent intended, where it does not introduce z dau 
hard(hip, or leaye the other children in diſtreſs. Goring v. Naſh, to | 
M. 1744. 3 Athyns 186.) | Og dauy 
[If A. by murriage- ſettlement recites the proviſions he is inti- good 
tled to by his father's ſettlement, and inter al. a ſhare of 2000, valu: 
after his father's death, and there is a truſt for the benefit of the Aby 
iſſue of the marriage, and a covenant that all 4s ſhare of the [1 
20001. or any other proviſion for the portions of the father's raiſin 
younger children as ſhould come to A. ſhall be within ſaid truſt; ſhall 
and afterwards the ſurplus profits of the father's eſtate limited for 2 Ati 
the benefit of his children, is in his life-time decreed to be diſtr- 5 
buted among them; the ſurplus ſhall not be included in the truſt, 
nor would a legacy from the father to A. be included. Yar . 
Vane, M. 1747. 1 Vezey 57. | If 
[Tf a bond is given for 2000l. for children living at the death 6 1 
of father or mother, and in default, to the executors of hul- * 
band, a child born after the father's death ſhall have a ſlare. (If 
Miller v. Turner, H. 1747. 1 Vezey 85.] 5 | hoc 
[If a decree has ſettled a wife's portion to be laid out in land 2 
for huſband for life, wife for life, and then to the iſſue; the 20 
court will not afterwards on a ſuggeſtion that there is no probi- 07 
bility of iſſue, and that the husband is in great diſtreſs, grant the pou 
part to pay his debts, and the reſt to wife's ſeparate uſe. Am. 1 6 
Af. 1750. 2 Vu 113.]J | N R. 146 
[If 20,0001. is provided for younger children as father ſhall If th 
' appoint, and there are three daughters and a fon, and father _ 
makes another ſettlement -reciting this proviſion, and his intent hh 
that the daughters ſhould have the whole, and ſettles on the ſon the cou 
in ſatisfaction of his proviſion, on condition he releaſes, but 1 V 
makes no direct appointment of his ſon's ſhare to the daughters, [lf o 
and afterwards by will gives his daughters ſo much as (with what vie p 
is provided by his marriage-ſettlement) makes their fortunes efate in 
10,0001, ; they ſhall have only 10,000/. and not a ſhare of the children 
brother's 5000l. likewiſe. D. Bridgewater v. Egerton, H. 1750. order it 
2 Vezey 121.] N FRE Tz EL . Arm 7 
If by ſertlement after marriage (but for valuable conſideration) If ws 
there is a truſt to raiſe portions for daughters on failure of iſſue dildren: 
male, on whom the eſtate was ſettled in tail, they ſhall be i davght 
raiſed ; tho? the portion or conſideration was not paid, tho? the and her h 
term was in remainder after eſtates-tail, and tho” a daughter hu have done 
given a general releaſe, the ſettlement not being known, Hyi ſhare he i. 
v. Biſcoe, 7. 1751. 2 Vexey zog.] vill not a 
If eſtate is ſettled to husband and wife for life, then to ol ling ſo 
tees for a term, in caſe of no iſſue- male, or they die before twent): 2 Allyn 4 
one, to raiſe portions for daughters; proviſo, if they have 9? [If a f 
who ſhall have iſſue-male, or attain twenty-one, then the dein ad depoſ 


to ceaſe; and they have a ſon who attains twenty one, a 
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dies without iſſue male in the father's life, the portions ſhall not 
be raiſed. Worſley v. E. Grarwille, 7. 1751. 2 Vezey 331. 

[If a father voluntarily ſettles 4000. a- piece on his five 
daughters, and by the ſame deed binds himſelf in 25, oool. 
to ſecure the ſurplus of his eſtate above 20,000/. to his 
daughters, this ſhall be looked on as a bond to the daughters, 

ood againſt voluntary claimants, but not againſt creditors for 
valuable conſideration. Boughton v. Boughton, M. 1739. 1 
Athy 625. 

[ Tenant for life ſhall not account for rents and profits towards 
raiſing portions, but only keep down the intereſt ; the portions 
ſhall be raiſed on the whole eſtate. Savile v. Savile, P. 1740. 
2 Athyns 458.) | 2} 


(3 Z. 5.) Reſtraint of Marriage. 


If a marriage be contrary to the conſent of parents, and the (3 Z. 5.) 
husband ſues for the portion; the court will not decree it, When the 
unleſs the husband makes a ſuitable ſettlement. 2 Sho. 282. 5 

If husband and wife ſue for a legacy given to the wife, 2 
che court will not compel the payment, unleſs the husband makes for the por- 
a ſetlement on the wife. Brown v. Elton, M. 1733. 3 P. tion. 

V. 202.] | 5 

Or if without the privity of the truſtees for the wife; 
the portion ſhall be veſted in truſt for the wife, and not dec reed 
to the husband, till he makes a ſuitable ſettlement. R. Ch. 

K. 146. . ; | HS I | 

if * wife has a real eſtate by deſcent from her brother, which 
vas veſted in truſtees in truſt for her; and the husband ſues in 
Chancery for an execution of the truſt, or for other favour; 
the court will oblige the husband to do what is reaſonable. 

I Ver. 40. 4. |; | 

{If on marriage application is made to the court to take care of 
vite's portion, and husband offers before the maſter to ſettle an 
eltate in ſtrict ſettlement, but before it is done, they having no 
children, petition to have it paid to husband, the court will not 
order it; for nobody can conſent for the children that may be. 

Arn. T. 1155. 2 Verey 671.] 

If money is left by a father to truſtees for the benefit of his 
children, to be equally divided between them; and one of them 
i daughter, marries, being under age, and without ſettlement ; 
and her husband, whilſt ſhe is under age, and before the truſtees 
hare done any act to ſettle or divide father's eſtate, aſſigns all the 
ſhare he is intitled to in right of his wife to a creditor ; the court 
will not allow ſuch creditor to receive the whole fortune, without 
making ſome proviſion for the wife. Feww/on v. Moulſon, M. 1742. 

2 A 417,] | | | | | 

[If a father gives bond to his daughter, payable at marriage, 

ad depoſus it in a third perſon's hands, ſhe marries without con- 
| ſent, 


(3 Z. 6.) 
When not. 


* 
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ſent, the bond is delivered to husband, and he ſues on it; 00 2 


m 
bill brought by the father, and bringing the money into coun, 3 
the court will order it to be ſettled on the wife and her children, 
and grant injunction. Winch v. Page, in Sc. M. wu. W: 
Bunb. 86.] | . 1 
[If a man deviſes 1000/. to his daughter payable at twenty. 7 
one, or marriage, and the marries, and the husband and wile — 
join in a ſuit in the ſpiritual court againſt the truſtees and execu· wy 
tors for the legacy, and the executors bring bill to compel the 2. 
husband to ſettle the legacy on the wife, the court will in. 5 
terfere, though the husband does not crave the aſſiſtance of the * 
court, and is ſuing in a proper court for the recovery of it. H. r 
riſon v. Buckle, M. 6 G. Str. 238. Gardner v. Walker, H. 8 C. 1 
Str. 503. f . DS | | 1 
[Though the wife, of age, appears, and is deſirous that ber 2 
whole fortune may be paid to her husband, yet the court vill 7 
order ſettlement of part, Ex parte Higham, T. 1754. 2 /. Ms 
zey 519. ; 
ine there is a ſlender proviſion made for a wife, on an ac ads 
ceſhon of fortune to the wife (if conſiderable, otherwiſe not) the Taka 
court will oblige the husband to make further proviſion, March v. Fas 
Head, T. 1749. 3 Athyns 720] SE — 
I 
But upon a bill, by a father aoainſt an husband, who married _ ; 
his daughter without conſent, to make a ſettlement of the land wh 
of the wife, the court will not compel him ; for the father FR 
has no equity to demand it, R. upon a Demurrer to fuch Bill Ie 
1 Fe. 39- F 1 to rait 
| 80 if 4 portion is given to a ee and if ſhe marries with- A 
out the conſent of A. to another; if the daughter will not marry, til the 
and gives ſecurity to indemnify the executor againſt the other 36h hb 
ſon, ſhe ſhall have the portion for the purchaſing of ap annulty i 
K. Cb. R. 62. | miſſes | 
So if the husband and wife demand a conveyance of land 5 
ſettled in truſt for the wife; the truſtee ought to exec the fue 
his truſt, without requiring a ſettlement by the husband. |. for the 
2 Ver. 626. 5 N : 5 mother 
So if the husband prays that the portion may be raiſed; the ave ej 
court upon circumſtances will allow part to the huſband, wit 1 
a ſettlement. 2 Ver. 762. . 4 Alm, ! 
| If money is charged in truſt for proviſion for a da = ny 726. 
ſhe marries without conſent, yet if ſhe appear and d f 10 4 lf in 
whole may be paid to her huſband without any . child ma 
court will direct it, though the huſband is inſolvent; tor ip 9 death wi 
diſpoſe of perſonal eſtate as ſhe might of real by 2 A 10 1 tended f. 
v. Cay, M. 1740. 2 Athyns 67. Contra ex parie Higoam or marrj; 
3 2. f — : | ; : | — child may 
li huſband has made a ſertlement on his wiſe on w not Tape wit! 
and afterwards money comes to her by deviſe, the court wb 21 went 
1<quire the huſband (if a man of credit) to make a fuher ae. uphters 
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ment At the prayer of the e Adams v. Pierce, T. 1724. 
a p. V. II.] | hs 


, $ [Or, if the huſband is æ freeman of Landon, and in a thriving 
, Way. Ibid. 7 | 

If a man deviſes that his daughter fall have 20001. portion, but (, Z. 79 
| if ſhe marries before the age of jixteen, or without the conſent of A. When the 
e and B. fhe ſhall have only 100cl. If ſhe marries with the conſent, wife ſhall 
ng Ce. before ſixteen, ſhe ſhall have but 1000. R. 2 Vent. 365. 2 
fl F. 2 Ver. 223. cont. that ſhe ſhall” have the 20001. 3 
. If the father by his will deviſes 2000. to his daughter, and 
e 


re marries B. the legacy is loſt. R. 1 Ver. 20. 
n But if the daughter has a portion by a ſettlement, the father 
| cannot annex à condition to it, that he Mall nat marry withaut con- 
1 ſent. 2 Ver. 452. | . 
il If A. gives his daughter 200/. provided fie continues with his 
10 executor till twenty-one 3 but if /he ſhall be taken from the executor by 
ter mother, who was a papiſt, or marries againfl the conſent of the ' 
as executor, then only 101. - The daughter being placed by the exe- 
he cutor with B. a clergymap, with his leave viſits her mother, and 
* there marries a papiſt, without the privity of B. or of the 
executor, who upon notice diſſents; the daughter ſhall have only 
; 10l. for the qualification annexed to the deviſe was in nature of 
ied a condition precedent ; and the clandeftine marriage, which the 
and executor immediately diſapproved, was againſt his conſent. Cont. 
her per Maſter of the Rolls, but per Coauper, acc. 2 Ver. 573. | 
pl If a man by ſettlement after marriage creates a term in truſt, - 
i to raiſe 2000. a- piece for his daughters, provided they marry 
the vith their mother's conſent, and a yearly ſum to be paid them 
uc, till they marry, and if either of them die before marriage with 
2 ſuch conſent, her portion to ceaſe, and the premiſſes to be 
j. exonerated of it, or, if raiſed, to be paid to whom the pre- 
5 miſſes ſhould belong, and by will creates another truſt- term to 
w tale 2000/. a- piece more for each of his daughters, ſubje& to 
"_ the ſame conditions, and by codicil creates another Kin pa 
— for the better raiſing them; if the daughters marry without the 
| the ncther's conſent (even after they are of full age) they ſhall not 
0 pb bare either of the ſums. Per Hardwicke, C. Lee, C. J. and 
b 1, C. J. reverſing a decree of Jelyll, M. R. Hervey v. 
4 = M. 10 C. 2. C. T. T. 212. P. 13 G. 2. Comyns's Rep. 
b n Koh 
. 4 | If in marriage ſettlement it is provided, that if any younger 
* f Id marries without father's conſent in his life, or after his 
755 cut without mother's conſent, ſuch child ſhall forfeit the in- 
* tended fortune, to be diſtributed among the reſt at twenty-one, 
« marriage with conſent, with further proviſo, that if any ſuch 
urge * marry without conſent, or die before twenty- one, or mar- 
will nc * with conſent, the portion to be divided among the ſurvivors 
ee "wenty-one, or marriage with conſent, and A. one of the 
melt ughters marries without conſent, ſhe forfeits the whole in- 


afterwards revokes the legacy if ſhe marries B. and the daughter 


tereſt 
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tereſt under the ſettlement, whether certain or contingent, and 
therefore, if another of them dies, ſhe is not intitled to her 
diſtributive ſhare of her portion. Wrotteley v. Wretteſley, T. 1743, 


ma 
2 Athyns 584. 3 | 
[If legacies are left payable at twenty-one, or marriage, which 2 
ſhall firſt happen, provided they marry with conſent, otherwise (B 
to ſink into teſtator's perſonal eſtate; the legacies veſt at twenty. = 
one, and marrying without conſent afterwards is of no conſe- afte 
quence. Pullen v. Ready, M. 1743. 2 Atkyns 587. 10c 
When a condition, that a perſon ſhall not marry without con cove 
ſent, is in terrorem. Vide ante, (2 Q. 6. | thee 
| . ſom 
(3 Z. 8.) When Marriage Brokage ſhall be avoided, relic 
| es | it w 
A bond given for the procurement of a marriage between 4 to t 
and B. ſhall not be allowed. Decreed cont. if it be without marr 
fraud, but the decree was reverſed in parliament. R. 3 Lev. (11, the 1 
Vide 1 Ver. 412. 22 | confi 
So, if upon the marriage of a ſon, the portion is paid to his other 
mother; the ſon ſhall be aided in equity. 1 Ver. 451. be in 
If a woman borrows money of her brother, for the augmenta- livere 
tion of her portion, and gives a bond for it; the bond or other broka 
ſecurity ſhall be avoided in equity as fraudulent. 1 Ver. 475. bond 
Vide poſt, (4 D. 3.) | 7, WES 2 
Tho' the husband dies without iſſue, it ſhall be void againſt the 
wife herſelf, or her executor. R. 1 Ver. 475. | (3; 
If a mother, upon the marriage of her ſon, agrees to rel. | 
quiſh her jointure, for which the ſon privately agrees to make If; 
leaſe to the mother of another eſtate ; this clandeſtine agreement hat 
ſhall be diſallowed in equity. K. 2 Ver. 466, Soc. nage, 
[Tf a man on his ſon's marriage ſettles part of his lands on the Ry Ho 
ſon in poſſeſſion, and other part on himſelf for life, remainder to If 
the ſon, with power reſerved to the father to make a jointure of onn pr 
2001, on payment of 1000/. io the fon ; and on the fathers 1050! 
ſubſequent marriage, the ſon (without privity of his wife, or he! 2d * 
relations,) releaſes the 10001. and the father, (without the pr: hes 
vity of his ſecond wife, or her relations,) gives a bond for it; for the 
equity will not ſet the bond aſide, Roberts v. Roberts, J. 173% ſuch pe 
3 P. M. 66. | 3 a to raiſe 
So a gratuity, given for the procurement of a marriage, of the þ 
be refunded. 2 Ver, 392. 5 Fi. perſon, 
So a leaſe, made by A. for procuring a marriage between bim with 10 
and B. ſhall be avoided after his death, by him in the remainde. ne 
R. in Parl. 2 Ver. 446. Pr. Ch. 166. f 1 zſterwart 
So, if a daughter has a portion by a remote relation, and t a 
father takes a bond, before he will give his conſent 10 her — and his þ 
riage, that the husband ſhall repay part, if his wife _ new app, 
die without iſſue; for where the portion does not come ror then to t 
the father, he ſhall not lay any ſuch reſtraint upon it. leres a f 
Ver. 588. | hs 8 eir at 
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So if upon a marriage, the husband gives a bond, that he 
will releaſe to the father all demands, within two years after the 
marriage. R. 2 Ver, 652. „ Gs 

If previous to marriage of A. and B. then twenty years old, 

articles are entered into, firſt to ſecure 100. per ann. to C. 

(3's ſervant) out of B.'s eſtate, then the eſtate ſettled to the uſe 
of B. and her iſſue, (but theſe other proviſions revokable by her 
after marriage) and about the ſame time 4. gives C. a bond for 
1000. which is afterwards given up to be cancelled, and a re- 
covery is ſuffered to the uſes of the articles, and a new grant 
three years after is made of the annuity, which is paid by A. for 
ſome time after B.'s death, who afterwards brings bill to be 
relieved againſt it as given for marriage-brokage, and C. inſiſts 
it was for her ſervice and attendance ; the court will direct iſſues 
to try whether the bond was given in conſideration of the 
marriage, or for what other ; whether it was made payable on 
the marriage, or when, and whether the annuity was granted in 
conſideration of the bond, or procuring the- marriage, or what 
other conſideration, and if any other conſideration, or time, to 
be indorſed ; if the bond was given for the marriage, and de- 
livered up when the annuity confirmed, it will be marriage- 
brokage ; if the annuity free from corrupt management, and the 
bond only given becauſe B. not then of age, otherwiſe. Cole v. 
Gibſon, 7. 1750. 1 Vexey 503-] 1 5 


„ SE - 3 pi 


632.9.) What ſhall be done if the Ma rriage is diſappointed. | 


If a copyhold is ſurrendered to B. and C. who intend to be 
husband and wife, for their lives, and he dies before the mar- 
nage, and ſhe enjoys it for thirty years; ſhe ſhall be decreed 
to ſurrender, and to account for the profits. 1 Ver. 432. 

If 4. an old man, in contemplation of a marriage to his 
0vn prejudice, and to the benefit of B. to whom he is indebted 
logol. by leaſe and releaſe grants to truſtees to the uſe of 
J. for life, then to truſtees to preſerve contingent remainders, 
then as to ſuch lands, Qc. as B. ſhall think proper, to truſtees 
for the life of ſuch perſon as B. ſhall appoint in truſt for 
ſuch perſon, and for want of appointment to C. for 500 years, 
to raiſe portions for B.'s younger children, and then to the uſe 
of the heirs of the body of B. and for want thereof, to ſuch _ 
perſon, Oc. as B. ſhould appoint, with power to charge it 
vith 10ccl. and that B. may revoke appointment, and make 
new, and for want of appointment to B. and her heirs; and B. 
akerwards appoints the lands, c. and the reverſions expectant 
on her death, if ſhe dies before her marriage with 4. to A. 


wry and his heirs, he paying 700!. to, c. and afterwards makes a 
"9 "_ appointment of the premiſſes after her death to A. for life, 
n en to the heirs of their bodies, then to D. c.; A. dies, B. 
| "16s a fine to herſelf and heirs, many years after bill is filed by 
G r t lau, B. pleads purchaſe, over-ruled, then ſuffers re- 


er; ; the heir at law is barred of legal right, nor is there 
EY | ground 
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ground to give relief in e uity, on fraud, intended marri: | 
not taking Fea, or miſtake, but if heir at Jaw will — 2 
law, the court will remove the 500 years term. Langley y, 
Brown, T. 1741. 2 Athyns 195] 1 | 
[If a perſon who has made addreſſes for ſome time, and ha 


reaſonable expectation of ſucceſs, makes preſents, and the lady 8 
deceives him afterwards, the preſents or value ſhall be returned; _ 
but if they are made by a perſon to introduce himſelf, he is 0 A 
be looked on as an adventurer, eſpecially if their fortune; uſe 6 
are diſproportionate, and the preſents or value ſhall not be re tO q 
turned. Robinſon v. Cumming, T. 1742. 2 Alkyns 409.) eule 
(3 Z. 10.) Or, the Portion is not all paid. P 
BE | | then 
If by marriage - articles, in conſideration of 3000. portion, 4, and 
is bound to ſettle 3ool. per ann. and afterwards it appear appoi 
that 1000. of the portion was upon a prior marriage agreed the pt 
to be applied otherwiſe; the huſband ſhall be decreed to anſper the p 
this 1000l. being bound by the covenant of the wife dun ſila daugh 
R. 2 Ver. 448. | \ Tos land 
If 4. by will makes his ſon B. tenant for life without vafte, cove 
with power to make jointure not exceeding 100l. per annum, for 
every 1000/. portion received; with further power to ett]: no- (87 
ney on younger children, and B. marries C. who has 10, 0c | 
20001. whereof is ſettled to continue at intereſt to increaſe the But 
portions of younger children as B. and C. ſhall appoint, or 1 the | 
in default, equally, if any, if none, to the ſurvivor of B. and 1 
C. in the mean time, the intereſt to B. for life; this ſhall be rug 
conſidered as a portion of 10, oool. received by B. and ht na 
may ſettle accordingly. E. Tyrconnel v. D. Ancaſter, T. 175. auler c 
2 Vezey 499. | | | R. Ey. 
2 | | $9, | 
(3 Z. 11.) When a Marriage Settlement ſhall purſue the Aricks power | 
| ſtrictly, | „ numder 
| 7 had an | 
[If articles are entered into before marriage, and ſettlement 8o, 
after marriage differs from them, the court will ſet up de it rarie: 
articles againſt the ſettlement. Legg v. Goldꝛvire, M. 10 C. alto th 
CT. F. 26: w- | u. K. 
[But if both articles and ſettlement are previous to the mat (If p 
riage, the ſettlement ſhall controul the articles. Lid) to wife 
Except the ſeitlement is expreſsly ſaid to be in purſuance a of wife 
performance of the articles. Weſt v. Eriſey, M. 13 G. Lid to heirs 
If marriage-articles are executed, the ſettlement ought © be decreed 
made ſtrictly purſuant to the articles; and equity will decree &. to be lef 
cordingly. i Joge, 


And therefore, if the articles are, that the ſettlement ſhall 
to the huſband and wife and for life, remainder to the heirs of ther 
| bodies ; the court will decree an eftate-tail to the ſon. £9 

130, 165.“ | | W 
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And if the huſband, without the conſent of the truſtees or 
of the ſon, then being of full age, deviſes the eſtate to the eldeſt 
ſon for life, remainder to his firft and other ſons in tail male; 


| Eq. Ca. 1320. | _ 

So, if a bill is brought for execution of the articles, the caurt 
will direct a ſtrict ſettlement, Eg. Ca. 131.* K. F. g. 38. 

As, if the articles are for a ſettlement, within two years, to the 
uſe of B. for life, remainder to the heirs of his body, and if not made, 
to tar ſeiſed to the ſame uſes ; the court will direct a ſtrict 
Fettlement. R. 1 P. W. 622. | . 

If by articles previous to marriage of A. with B. A. covenants 
with B.'s father, to ſettle lands to A. for life, B. for life, and 


„ wo / 


and ſubject to ſuch charges for younger children as 4. ſhall 
appoint ; and it is agreed, that all further covenants for aſſuri 

the premiſſes to the ſaid uſes, or others to be agreed on by all 
the parties, ſhall be contained in the ſettlement ; if there is a 
daughter an only child of the marriage, ſhe ſhall have all the 
land as tenant in tail, and the ſon of a ſecond marriage ſhall 
convey to her. Hart v. Midalehurſt, T. 1746. 3 Athyns 371.) 


(3 Z. 12.) When it ſhall purſue the Intent of the Articles. | 


But where by articles it is agreed, that the ſettlement ſhall be 
fo the huſband and wife for life, remainder to their iſſues of their 
bodies ; if the father afterwards, with the conſent of the truſtees, 
wake a ſettlement, upon his ſon for life, and to bis wife far life, 
remainder to preſerve contingent eftates, remginder to the firſt and 
other children of that marriage in tail; the court will not avoid it. 
R. Eq. Ca. 130, 132.* 


power to make a jointure upon another wife, of Gool, per ann. re- 
namder ut ſupra 5 the ſon cannot make a larger jointure, tho? he 
had an eſtate- tail by the articles. #9. Ca, 131.* PE 
So, if the father makes a ſettlement purſuant to articles, tho? 
it varies from a ſtrict ſettlement, and gives an eſtate in tail gene- 
nl to the wife, upon default of iſſue male; the court will not avoid 
u. K. Eq. Ca. 131.* 


to wife for life, and after death of ſurvivor to heirs of the 

of wife by husband, and other part to husband for life; remainder 
to heirs of his body, remainder to wife ; the whole ſhall not be 
decreed in ſtrict ſertlement, for it appears that part was intended 
io be left in the power of the father, other part not in his power 
abpe. Hotel v. Howel, T. 1751. 2 Vezey 358.] 0 


(A A.) 


* 


the deviſe not being purſuant to the articles ſhall be avoided. 


5 


_ * 2d Part of 


2 Mad. Ca. 


then to the iſſue of this match, in ſuch ſort, manner and form, 


„ 2d Part of | 
8), if the father makes a ſettlement upon the ſon for liſe, auith 2 Mad. Ca. 


[If part of an eſtate is limited to huſband for life, remainder _ 
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| the 
(4 A.) Mortgage. — 
: | I 
(4 A. 1.) The Nature of it. 1 7 
X that 
Mortgage is but a pledge, or ſecurity for money in it any 
nature. Co. Lit. 205. Ca. Ch. 285. Eg. Abr.311, = 
And ſhall be taken as part of the perſonal eſtate. Ca. Ch. 28; ww: 
A mortgage is redeemable in its nature; and therefore, a cg. 7 
venant that it ſhall not be redeemed, is void. 2 Vent. 364, ;, b if 
2 Ca. Ch. 61. | 5 Tos 
And : till redemption, the eſtate is in the mortgagee, by law and 7 
equity. 2 Ca. Ch. 97. | ; nf 
So a covenant, that it ſhall not be redeemed after the death bein 
of the mortgagor, c. is void, and it ſhall be always redeemable, ci 7 
2 Ca. Ch. 61. 4 F we, 
So, if the agreement be, that A. or his heirs male may te- 2 
deem; the heir general, or aſſignee may redeem. K. 2 Ca. 4 | 
Ch. 148. 1 Per. 33, 190. : | Ae 
But by the ff. 4 & 5 V. & M. 16. if any mortgage land for ts 
2 valuable conſideration, and give not notice in writing under If; 
hand, before executing it, of a former mortgage on all or pam of ed 
the ſame land, ſuch ſecond mortgagee ſhall hold as an abſolute 1 
purchaſer, freed from equity of redemption, in reſpect to the ae 
mortgagor, his heirs, executors, adminiſtrators or aſhgns. 105. 
So, if he give not ſuch notice of a former judgment, ſlatute, If ; 
or recognizance, given for ſecurity of money or like valuable RO 
conſideration, unleſs, on notice thereof, under hand and ſeal of be red, 
mortgagee atteſted by two witneſſes, the mortgagor diſcharg 
ſuch former incumbrance in ſix months after. 
(4 A. 2.) What ſhall be ſaid to be a Mortgage. But 
| En R: tho! it b 
If a man upon marriage agrees to make a ſettlement for aj intended 
ture, and to the intent that the land be diſcharged of gool. after the by other 
death of the jointreſs to A. and his heirs, upon truſt for the aan, [Nor | 
and his heirs, if he pays the gool. within three years, but f be 4, that 
does not pay it, or dies, in iruſt for the wife and her bers. fi cally if 
diſcharge of the debt and her greater advancement ; this is 4 mon- leſſon, 
gage, for artificial words do not alter the nature of it. Thi 3 
2 Ca. Ch. 34. | | ney pity 
So, if man makes a mortgage, and by the ſame deed core- Pad 7 
nants that it ſhall not be redeemed but during his life; yet u Principuo, 
a mortgage, and ſhall be always redeemable, az well after . Ch, 2 
de ath as before. 2 Ca. Ch. 61. a 8e, it 
So, if the condition is, that he or the heirs male of bis bocy tual reme 
may redeem. R. 1 Ver. 33, 190. 2 Ca. Ch. 148. 1 tte mortg: 
So, if upon a bill for forecloſure againſt the mortgi Vide 


and his creditors, one creditor redeems by the conſent . 
others, and the mortgage is aſſigned to him, N . 
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agrees, that if the creditors pay him his debt before ſuch a day, 
they may redeem 3 this gives them a new equity of redemption, 


If a man makes a conditional ſurrender of a copyhold, to 
þ: void on payment of 200]. at ſuch a day, and if he does not pay it, 
that on payment of ſuch other ſum the mortgagee ſhall be a purchaſer ; 


pot being paid, the ſurrenderee pays the other ſum to his admi- 
niſtrator : it continues a mortgage, and the ſurrenderer or his 
heir ſhall redeem on payment of the whole principal and intereſt. 
1 Ver. 488. f | | 

If 4 for 3000!. grants 60“. per ann. for ſeven years, it ſhall 
de redeemed on payment of the principal and arrears. Dub. 2 
Ver. 288. Do 

[If 4. intitled to an annuity, on perſonal ſecurity, of 200. 
being a priſoner, by indenture ſells to B. 150/. per ann. part of 
fad annuity, for 10501. with proviſo, that if A. deſires at any 
time to purchaſe back ſaid 150/. on ſix months notice, B. on 
payment of ſaid 1050/. (all arrears of annuity being paid) ſhall 
re-alſign, and there is an indorſement, that if A. ſhould re-pur- 
chaſe or redeem, he ſhall pay 75/. more; this is only a loan of 
money. Lawley v Hooper, M. 1745. 3 Ahne 278.] 

If a conveyance be of 200. per ann. for 250l. to the father, 
who afterwards exhibits a bill for forecloſure, but does not pro- 
ceed further; it ſhall be taken for a mortgage, though there 
_ long leaſes, and no redemption for twenty-ſeven years. R. 
1 Ch. R. 222. | | 


en If a conveyance be abſolute, but the vendee agrees by writing 
r 7 under hand and ſeal to accept his money within a year, it ſhall 
a. be redeemable, R. 2 Ver. 84. | 


(4 A. 3.) What not. 


But an abſolute conveyance ſhall not be deemed a mortgage, 
tho' it be made for an under - value, if it does not appear to be ſo 
tended at the time of the making, by condition in the ſame, or 
by other writing, Fe. D. Ca. Ch. 2. 

Nor becauſe there is an incongruous covenant in the deed ; 


if þ 6, that the vendor ſhould not do ſo and ſo with the eſtate, eſpe- 
= cally if there has been long acquieſcence in the grantee's poſ- 


leſfon, : Cotterell v. Purchaſe, H. 8 G. 2. C. T. T. 61.) 
Tho' the purchaſer afterwards declare, that he will tale hit 
ney given for the confideration of the conveyance, at any time, with 
nages for it, or the like words: for if it be not a mortgage in 
Virgo, it ſhall not be made ſo by parol agreement afterwards, 
5. 2. R. 1 Ver. 268. 
. b%, it ſhall not be deemed a mortgage, if there be not a mu- 
remedy, for the mortgagor to have a redemption, and for 


ie 1 Ver. 395. | 
| I As, 


and they may redeem twenty years afterwards. R. 1 Ver. 138.] 


the ſurrenderer dies before the day of payment, and the 2ool. 


\ © mortgagee to inforce the payment of his money. B. Ca. Ch. 


605 
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As, if a ** conſideration of 10001. paid to him mes 


ther, who had married his couſin, conveys land to him and hig an 

| heirs, wich a proviſo, that if he pays the principal and intereſt dy ey 
ring his life, the other ſhall ro- conauy, and if he des not pay, the Pls 
his heirs Mall not redeem e it is not a mortgage; for it was. intend. the 
ed as a ſettlement, and the mortgagee could not forecloſe dating Ch 
the mortgagor's life. R. 2 Vent. 365. 2 Ca. Ch. 60. 1 V. 8 
, 315, 233. | | ; | — 
So, if mortgage be for 500. and mortgagor covenants to i 
700l. to his wife after his death, and afterwards deviſes the land i 
to his wife, 7f the J7ool. is not paid at the lime, ſhe paying the und 
mortgage ; it the 700!. is not paid, the land ſhall not be afterwards heir: 

_ redeemable on payment of the 7oo/. and 5oo/. with intereſt, mort 
- Semb. per Hale, Hard. git. - terel 
If 4. deviſe lands to B. upon condition that he pay 5ool. t hi conc 
daughter ; within ſix. months fler, otherwiſe, to the daughter and by court 
heirs ; it ſhall not be conſtrued a mortgage, but the daughter ſhall tail, 
take by the limitation, if the 500ol. be not paid. R. 1 Ver. 402, War 
. = | So 

Yet, where a ſettlement is made on daughters and their heirs, maind 
until he in remainder pay zool. to the daughters z it ſhall be in the the ec 
nature of a ſecurity for the money, and the other incumbrances, $o, 
as well as he in remainder, ſhall redeem, and the daughters ac- heir. 
count for the rents and profits, but not fink the principal (annu- If . 
ally as in the caſe of a common mortgage) till one third of the buſbar 
portion be raiſed. R. 2 Ver. 523, 577. 2Ggnn 
[Law and equity will make a ſtrong preſumption in favour of Rin 
twenty-one years uninterrupted poſſeſſion, tho? cireumſtances ſeem If ; 
to ſhew that the inheritance was not intended to be conveyed. {ufferec 
Cooke v. Cooke, M. 1740. 2 Athyns 67.] 1 will rex 
7 . If a 
(4 A. 4.) Who may redeem. afterw; 

: 8 | perſon 

Altho' a mortgage be forfeited, it may be afterwards redeemed Cont, 1 
in chancery, on payment of principal, intereſt, and charges. Xcordi 
An equity of redemption is an inherent right to the 1 Fape is 
which binds thoſe, who come to it in the gg/t, or othervike But 1 
Hard. 469. | JOS 25 purchaſ; 
Tho' it be the king himſelf. Semb. Hurd. 469. before h 
And the heir, or executor may redeem. 1 Ch. N. 186. a Nor, 
the heir ſhall redeem, and not the executor. | enb. ca 
If the executor has aſſets, the heir may compel him to reden (If t} 
for his benefit. Per Hale, Hard. 512. Wha } a def 
If an annuity be granted out of land, with a proviſo for 1& ther by a 
demption, it may be redeemed. 1 Ver. 209. | of redem 
He, who comes in by a voluntary conveyance, may redeem. 174 
1 Ver. 193. Eq. Abr. 315. 0 befo 
If land be deviſed by the mortgagor, the deviſee ſhall reden "road ; 
and not the heir. 1 Ch. R. 191. | % E 
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If a mortgage be made before marriage, and afterwards the 
{ame land is ſettled upon the wife for a jointure, the wife may 
redeem, and after her death the executors of the wife ſhall hold 
the land, till the mortgage, allowing a third part, is ſatisfied by 
the perception of the profits, or redemption. Cz. Ch. 271. R. 
Ch. R. 475. 1 Ch. R. 220. Eg. 46. 219, 222. 5 

So, if articles are made for a marriage- ſettlement, and after- 
wards the land is mortgaged to a man, who has no notice of the 
articles, the wife ſhall redeem, c. R. 2 Vent. 343. 

[If by articles and by ſettlement, both previous to marriage, 
lands are ſettled on A. for life, then B. for life, and then to the 
heirs-male of 4. on B. begotten, and A. ſuffers recovery, and 
mortgages to C. whoſe repreſentative with 4. convey their in- 
tereſt and the equity of redemption to D. and one perſon was 
concerned for all parties in the mortgage and aſſignment ; the 
court will not ſet aſide the mortgage, A. having been tenant in 
tail, but will give his ſon leave to redeem. D. Warrick v. 
Warrick, H. 1745. 3 Athyns 291.] 

So, if a ſettlement be made after a mortgage, a remote re- 
mainder-man, to whom the ſettlement was voluntary, ſhall have 
the equity of redemption. Semb. Ca. Ch. 220. e 

So, a man, intitled by ſettlement, ſhall redeem, and not the 
heir-general, tho' he prays it. 1 Ver. 182. 

If A. and his wife mortgage the eſtate of the wife, and the 
huſband covenants to pay, and afterwards does pay, but takes an 
ahpnment to himſelf; it (hall he decreed to the heir of the wife. 
R. in Pail. 2 Ver. 438. 1 

If a mortgagee purchaſes the reverſion, the heir ſhall not be 
ſuffered to try the title at law, before be will declare whether he 
will redeem. 1 Ch. R. 169. 1 

If a man makes a mortgage, or acknowledges a ſtatute, and 
afterwards gives a judgment or mortgage to another, the ſecond 
perſon ſhall redeem the firſt incumbrance. Semb. Ca. Ch. 36. 
Cn. 1 Mod. 115. Acc. Ch. R. 52. 2 Ver. 663. Enacted 
xccordingly by 4 £& 5 W. & M. c. 16. where the ſecond mort- 
ige is without notice of the firſt. * | 

But the cognizee of a judgment ſhall not be aided againſt a a 
purchaſer in equity, unleſs he had expreſs notice of the judgment 
before his e R. Ca. Ch. 37. ETD | 

Nor, if he had the cognizor of the judgment in execution. 
denb. cant, Ca, Ch. 37. | 

If the inheritance of land mortgaged for a term be conveyed 
by A defeazable But equitable title, and afterwards conveyed to ano- 
ther by a legal and equitable title, the latter ſhall have the equity 
redemption. Hag ſhaw v. Yates, M. 6 G. Str. 240. 

(If 4. obtains judgment againſt B. on a promiſe of marriage, 


add before execution B. mortgages his whole effects, and goes 


broad; A. ſhall be allowed to redeem. King v. Mari/hal, M. 
1744. 3 Athyns 192.] | 

1 A judgment<creditor muſt take out execution before he is in- 
Wed to redeem, Shirley v. Watts, M. 1744. 3 Athyns 200.] 


[If 


CHANCERY. 
If there is only an equity of redemption in a legal eſtate in 4 
debtor, (the legal eſtate being in a mortgagee) a plaintiff at lau, 
who has lodged an elegit or fieri facias with the ſheriff, may come 
into equity to redeem a ſubſequent incumbrancer, and for diſco- 
very of the conſideration of the aſſignment. Burden v. Kennech, 
7. 1757. 3 Athyns 739.] | e 
So a creditor by judgment ſhall be preferred in the redempiim 


to a creditor by ſtatute. R. 1 Ver. 293, 4. 
If a man makes a voluntary conveyance, and afterwards mon- 


gages the land; tho' the conveyance is fraudulent and void as 0 F (+ 
the mortgagee, yet it is ſufficient to give the equity of redeny * 
tion. N. Ca. Ch. 59. | | * 
If a mortgagor becomes bankrupt, the aſſignee of the con- 0 
miſſioners of bankrupt ſhall have the equity of redemption. Du. _ 
Ca. Ch. 71. Adm. 2 Ver. 156. 5 . 
[If A. confeſſes a judgment, which is not to take place til 18 
after the death of a perſon, and during his life the mortgaged 0 [ 
eſtate deſcends from A. to his heir, who mortgages' it to B. who Be 
has no notice of the judgment, the heir becomes bankrupt be- - b. 
fore the death of the perſon, B. is appointed aſſignee; the repre- Yi 
ſentative of the judgment-creditor ſhall redeem, and not the bee, 
aſſignee. Stonehewwer v. Thompſon, M. 1742. 2 Atkyns 440.) "Oy , 
If an adminiſtrator makes a mortgage of a term, which he has er 
as adminiſtrator, his executor ſhall redeem, and not the admini- that he 
ſtrator de bonis non, Cc. Ca. Ch. 224. | af 
If land be ſettled upon the wife for a jointure, and aftervad HR 
the husband and wife join in a mortgage, and the husband dies TW 
the wife may redeem, paying a third part, and the heir two pat bis anſ 
of the principal money; and if the wife pays more than a third "om 
part, her executors ſhall hold the land till the reſidue is ſaisfied fred at 
R. 2 Ca. Ch. 100. But there the money borrowed was to fe. "My" 
build the tenements ſettled ; and there was a parol agreemeit thei is 
that ſhe ſhould redeem. 2 i ümiſſeg 
So the wife may redeem, if the redemption be limited by the If 7 
huſband alone to him and his heirs. 1 Ver. 213. 2 meſa, 
So the heir, or aſſignee may redeem, tho' the redemption b rol, and 
limited only for his life, or to the heir male, &c. Vide au, to the wi 
(4 A. 1.) | ber ariſes 
| | | WOES bature of 
(4 A. 5.) At what Time. 300.) 
| 5 5 Allowe 
No certain time is limited for the redemption of a mongy* Where the 
Ca. Ch. 102. Eg. Abr. 313. | 5 be was fat 
But after twenty years (which by the ſtatute of limitation Aſter f 
allowed for entry) chancery will not admit a mortgagor to redeen, fancy or 
without ſpecial cauſe. Semb. 20 Car. 2. Ca. Ch. 10% Cunt with 
22 Car. 2. 2 Vent. 340. Semb. 23 Car, 2. Ca. Ch. , 4b, , 
1 Ch. R. 128, 206. Eg. Ca. 185, Eq. Abr. 315. pw? | 9 reder 
Tracy, P. 1731: Belch v. Harvey, M. 1736. 3 P. . os , don. claim. 
And if a bill be for redemption after, the defendant ſhall Re do, after 
or demur to it. Ca. Ch. 102. 1 Ch. R. 184. - Fenner v. 119% r 
II. 


P. 1731. Belch v. Harwey, M. 1736. 37. W. 0b. La 


Cc HAN E R v. 


4 Yet redemption of a mortgage after twenty years is allowed in 
7 caſe of infancy, or coverture, Sc. which are excepted by the ſta- 
* tute, 2 Vent. 340. 1 09. N. 197; 4. Fenner v. N 7 x 
6 1731. Belch v. Harvey, M. 1736. 3 P. . 288. 

ly [After the diſability removed, ten cars ſhould be the rule in 


equity, as it is in the proviſo in the ſtatute of limitations. Per 
Talbot, C. Jenner v. Tracy, P. 1731. Belch v. Hardey, M. 
1736. 3 P. W. 288. "0 %%% ONES 
(Aſter twenty-five years poſſeſſidn, the court will order a re- 
demption on defendant's conſent, but not otherwiſe. Proftor v. | 
Oater, H. 1740. 2 At. 140.] A 
[Corerture is no excuſe for not redeeming a mottgege, for if 


M- a woman becomes afterwards diſcovert, the ſtatute of limitations 
b. will run from that time; even tho? ſhe marries again, it will run 
after the ſecond marriage. Anbn. T. 1742. 2 Athyns $35.1 
il (Nor tenancy by the curteſy; for it is of no conſequence to 
el the mortgagee who has the equity of redemption, if they do not 
ho make uſe of it they ſhall be barred. [&id.]J 1 
de. [But if ſerenteen years after the mortgage, and twelve years 
* betore filing the bill to redeem, the mortgagor's agent ſettles an 
te 2cc0unt in order to pay off the mortgage, it will ſave the redemp- 
ton. [bid *] 7 i. | | EEE 
das If a man, by will or any other deliberate act, take notice 


that he is only mortgagee, ſuch circumſtance will take the caſe 
our of the rule that a mortgagor ſhall not redeem after 20 years. 
2 Erotun 399.“ | 5 e 5 

But F without ſuch circumſtances he claim by better title in 
bis anſwer the tale ſhall rake place. 74d. 397, 8, 9.“ 

So redemption ſhall be allowed, before the day for payment 
fired at many years diſtance. 1 Ver. 184, 394. EN 

So, redemption of an eſtate, extended upon a judgment by 
elit, is allowed at any time, thoꝰ a prior bill for redemprion is 
cumiſſed. 1 Ver. 397, 8, 468. 5 | 8 

(If A. and his wife, by leaſe and releaſe and fine, convey two 
mcfſuages to B. and his heirs, till he ſhall receive by the rents 
% and intereſt, and then to the uſe of A. for life, remainger 
lo the wife for life, c.; there never can be 4 forfeiture, an 
ber ariſes from length- of time, the mortgagee being nl, 
ron of tevant by ei. Tales v. Hambly, T. 1742. 
400.1 * | | | g 

Allowed upon a mortgage after a poſſeſſion fer xy years, 
Where the mortgagor agreed that the mortgaver 101 hold till 
be was ſatisfied, 1 Ver. 418. £9. Ar. 314: 


1008 U Aſter forty years and three or tour deſcents, whe: 111-12 was 
dee Infancy or coverture for the greateſt part of the time, and 4 ac- 
2. K count with the mortgagee, and bill tor forecloſure. 2 Fer. 377. 
L 21> 7 Abr. 314. ; - | . 
mn! | 99 redemption was allowed, after a fine by the mortgagee, and 
_ don- claim. 1 Per. 122 f : 15 a 
| ro o, after a foreclot.'e againſt the mortgagor, upon a prior 
ra 


dong. ge and a purchaſe tince the decree. N. Cb. K. 408. 
Vor. II. 5 K x - 5 So 
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So redemption was allowed, after releaſe of the equity, wher b 
the eſtate was of greater value, and therefore probable, that the ( 
* was upon other truſts, which did not then appear. (4, 8 
Gb. 107. | x 1 
- But after the equity forecloſed againſt the mortgagor, a remote 5 

' remainder-man ſhall not redeem an antient mortgage, tho m 
party'to the decree of forecloſure. R. Ca. Ch. 220, de 

So, after a mortgage, &c. for many years, no redempti th 
ſhall be againſt a purchaſer, and a poſſeſſion for thirty yen 
1 Ch. R. 144, 5. : | | 
H 4. —_ with B. for the purchaſe of certain meſſuag _ 
and A. deſires C. to advance the purchaſe - nſoney, the prenifts he 
to be conveyed to C. but redeemable by A. on paying C. prin > 
pal and intereſt, and C. pays the money, has the conveyance, _— 
and continues in poſſeſſion for upwards of thirty years without a he: 
account. being demanded, C. is intitled to an abſolute eſtat, _ 

Yates v. Hambly, T. 1742. 2 Atkyns 360.] | 

So, where ſixty years were elapſed, and tho'a - pag 
attempted at the end of thirty years, there was acquieſcence fo * 
thirty years after, no redemption was allowed, 2 Ver. 416, | 
Eq. Abr. 314. N | | | * 

[If a leaſe for ſixty years is granted as a collateral ſecurityfvr Du 
money ſecured by a recognizance alſo; at the expiration of the 8 

term the inheritance ſhall be re- conveyed, on payment of whas page 
due. Toomes v. Conſet, M. 1745. 3 Athyns 261.] you 

[The aſſignee of the equity of redemption, tho”. for a rey his 
ſmall conſideration, ſhall redeem, if the bill is brought to redem 8 
within fifteen years of the time when it appeared plainly to be: 1 

mortgage; but he ſhall be confined only to ſurcharge and fal, A 
and intereſt ſhall be allowed at five per cent. Anon. P. 1746. noe 
3 Athyns 313.] | 77 vide 

[If A. conveys lands to B. and there is an agreement by ſe A 
rate articles, that on 4.'s repaying the money advanced, and 50. he h: 
for improvements that B. might make, B. ſhall reconvey ; 4 and 
ſon may redeem twelve years afterwards, in one year after comity Ver. 

of age. Baker v. Wind, M. 1748. 1 Vexey 160.} " 
| ſo my 
(4 A. 6.) Upon what Terms one may redeem. * | 

[If oppreſſion appears in the mortgagee, the court will dire and it 
in the decree every thing to be taken moſt ſtrongly againlt lis have ; 
Mitford v. Feather ftonhaugh, T. 1752. 2 Vezey 445-] - 1740. 
If a mortgagor redeems, he ought to pay principal, inter If; 
and cofts. | | bill fo 

If huſband and wife, in right of wife, by fine make 2 wol rect t 

gage for 3ool. and 2001. part thereof is afterwards repaid, y ueſy, 
then the hufband borrows of the mortgagee more money) ws vpon t 
is indorſed upon the mortgage; tho” no ,other fine was lens If. 
yet the heir ſhall not redeem without payment of the whor pon 


for the mortgagee has a right in law, and has equity fo + 


his mortgage againſt an intail. | 
A mortgagee ſhall be charged only for profits received by him. 
not for profits which he might have received: Ca. Ch. 258. 


1740. 2 Atkyns 120% | 8 
If 2 mortgagee commits waſte, pending the account upon a 
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the money. R. 2 Ca. Ch: 98. Vids Prior Incumbrance, poſty 


(Atop 5 
If a man in remainder after an eſtate for life redeems à mort- 


gage, he ſhall pay only two thirds. 1 Ver. 404. Ca. Ch: 271.— 
Tenant for life ſhall pay two-fifths, and he in remainder three- 


kfths. 2 Ver. 267. | 

But if he in remainder does not pray a redemption till the life 
determines, he ſhall pay the whole, having intereſt abated during 
the life. R. 1 Ver. 404. 5 + 

If he, who has an equity of redeniption only for life, will re- 
deem, the mortgagee ought to exhibit a croſs bill, that the land 


may be fold, and after payment of the mortgage, Ac. the ſurplus 


be divided amongſt the tenant for life and them in remainder. 


2 Ver. 117. 


If a mortgagee enters upon forfeiture of the mortgage, he ſhall 
be allowed upon his account, when.the mortgagor redeems, in- 
terelt for the intereſt due at his entry. D. Ca. Ch. 258. 

So, if an account be ſtated between the mortgagor and mort- 
pagee, intereſt ſhall be allowed for the whole due upon the ac- 
count, Ch. R. 40g. Dub. 2 Fer. 392. 


So an aſſignee of a mortgage ſhall be allowed intereſt for all 
R. Ca. Ch: 68, 258. 


intereſt due at the time of the aſſignment. 
Dub. 1 Ver. 169. Vide ante, (3 8. 3, 4.) 


So, if the annual rent does not ſatisfy the intereſt, the morts | 


pagee ſhall be allowed intereſt for the reſidue of the intereſt co- 


vebanted to be paid; for he might have recovered damages at 


law for the non-payment. I Ver. 194. 
So, he ſhall be allowed all coſts expended at law in defending 
R. 2 Ver. 536. 


Vide ante, (2 A. 5, 6.) 


A mortgagee ſhall account for all profits by him received, tho? 


he had poſſeſhon by agreement from the time of the mortgage, 
ſhall not ſet the profits in balance againſt the intereſt. 1 
7. 4). | ; 


Shall not have the benefit of 2 collateral agreement to ſel] him 


ſo much of the land for ſuch a price; for lie can require his prin- 


cipal and intereſt only. 2 Ver. 520. 


{The court will not allow a mortgagee more than principal 


and intereſt, tho” there was a private agreement that he ſhould 
have an allowance for receiving the rents. French v. Baron, H. 


bill for tedemption, the court upon it and motion will di- 


ret the defendant to deliver poſſeſſion to the plaintiff inimedi- 


aely, tho” he be a pauper, upon ſecurity to pay the whole due 
vpon the account, when determined. 2 Ver. 392. 


If an advowſon be appendant to a manor in mortgage, and 
| on avoidance the mortgagee preſents, an injunction ſhall be 


Rr 2 | granted 
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granted to ſtay his proceeding, if the mortgagor tenders paymere 
of principal, intereſt and coſts. 2 Ver. 401. 

Tho“ the mortgagee has a bill to forecloſe, and the mortgagee 
no bill to redeem ; for until decree of forecloſure, the mongagee 


is but a truſtee for the mortgagor, as to the advowſon, K. 2 U. 


40ʃ, 550. - 
If the mortgage was of an eſtate in fee and for life, the mon- 


gagee ſhall account for all profits received during the life, tho 
he lives for many years, and not only for the value of the eſtate 
to be fold ;.tho? the fee is not ſufficient for the money due at his 
entry, and tho? the redemption was not within twenty years, 
R. c:nt. but that reverſed in Furl. Ca. Ch. 109. gn, 
If a mortgagee has judgments in ejectment, and afterwards re. 
fuſes to take execution, he ſhall anſwer for the profits, as in the 
i Caſe of a voluntary default. 1 Ver. 258. | 
So, if the mortgagor becomes bankrupt, and the mortgagee, 
to prevent the aſſignees getting poſſeſſion on an ejectment by 
them, aſſiſts the mortgagor with his mortgage, to detain the pol. 


ſeſſion, and yet does not enter; he ſhall anſwer for the profits 


from the delivery of the declaration in eje&ment. R. 1 /e. 
267. 8 : | | 
| - $0, if the mortgagee, after judgment in ejectment and poſ- 
ſchon, permits the mortgagor to take the profits to the prejudice 
of other incumbrancers, who would redeem him, he ſhall be 
charged with the profits from the time of his entry. 1 Ver. 270, 
If a mortgagee covenants to make a leaſe for four years, and 
then the mortgagor redeems, he ſhall not be ſubject to the leaſe, 
unleſs where there was a neceſſity for a leaſe ; for no incum- 
brance by the mortgagee binds the mortgagor. R. Mad. Cu, 
2d Part of in Ag. 1,* | | 
2 Had. Cu. [The mortgagee of an eſtate for lives may renew them as they 
fall in, (tho' he cannot compel the mortgagor to do it,) and it 
ſhall be added to the mortgage-money. Lucam v. Meriins, M. 
317 G. 2. 34} -- 2 
So, a mortgagee thall not have the benefit of a covenant for 
pre-emption, where he has both parts of the indenture in his 
hands, and does not give notice, or make claim of the covenant, 
before a contract for ſale. Mad. Ca. in Eq. 2 
aA morigagee in poſſeſſion {hall not be obliged to quit the eſtute 
to a purchaſer, till he pays him principal, intereſt, and colts, 
Dawy v. Barker, P. 1737. 2 Athyns 2+] | 
It the purchaſer of an equity of redemption upon an old ex- 
tent will redeem againſt A. who hath purchaſed the extended in- 
tereſt; A. ſhall account for the profits from the time of his pot- 
chaſe only, and the profits before ſhall be balanced againſt the 
intereſt. 2 Ch. R. 392. | Be 
[1f A. a mortgagee brings bill to redeem againſt B. a judg- 
ment-creditor who has one ſubſequent and two prior judgments 
of which he has taken an aſſignment, in the ſame eſtare, by de- 
fire of the mortgagee, and on a decree for ſale, E. had m_ 


ported beſt purchaſer; A. ſhall pay him iatereſt for the _ 


Ctrwars 
Z. tor life 
eg to th 
Wards | 
"ens, and 
may redee 
end on thy 
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ed ſum paid for the judgments, 5l. per cent. on the principal, 
= 4. pol gps on the intereſt, and B. ſhall account for the 


profits received on the three judgments. AMenburſt v. James, tt. | 


ic. 3 Athyns 270.] : | 
2 She a bill to redeem a mortgage, he ſhall not incum- 
ber the account with the breach of collateral covenants, in the 
leaſe of a colliery. 2 Ver. 462, 520. LEP | 

When a man ſhall not redeem one mortgage, without redeem-. 
ing another ſecurity. ide poſt, (4 A. 10.) | 

[A mortgagor may redeem without paying off a bond-debt ; 
dut the heir at law muſt, becauſe the eſtate becomes aſlets. 
Morret v. Falle, T. 1740. 2 Athyns 52.) ins 

f the mortgagor tenders the money at the day, the mortgagee 
ſhall not have intereſt for it from the time of the tender and re- 


fulal, upon affidavit that he had not made any benefit of it. 


2 Ca. Ch. 206. | 


[If there are covenants on the part of the mortgagee in the 
reaſſignment, he may refuſe to take the principal and intereſt 
tendered, till he can adviſe whether he can ſafely execute; there- - 
fore the deed ſhould be left with him, and a time appointed to 
pay after he may have adviſed. Wiltſhire v. Smith, B 1744. 
3 Atkyns 89. ] 4 5 No 

So, after forfeiture of a mortgage, if the mortgagee upon diſ- 


courſe refuſes acceptance, and afterwards the mortgagor makes 


a tender at his houſe ; tho? the mortgagee was no 


t preſent at the 
tender. R. Ca. Ch. 29. | 


50, generally, he ſhall not have intereſt upon intereſt. 
194. Vide Aue, (3 8. 37 4» 5.) Vide ſupra. | 

If 4. mortgages a houſe, which by accident becomes deficient ' 
to ſatisfy the money, and aſterwards is a bankrupt; the houſe 
{hi!l be ſold, and the mortgagee fhall come in as a creditor for 
the money not ſatisfied. Eg. Abr. 312. N 

If the mortgagee has deviſed the lands to 4. for life, and af- 
trwards to B. in fee, B. ſhall have a proportion of the money, 
if the mortgage is redeemed. 1 Ver. 70. Vide ante, (3 V. 6.) 

and the uſual proportion is, one third to the tenant for life, 
and tuo thirds to him in fee. 1 Vr. 70, 

If a man deviſes his eſtate, already mortgaged to A. in tail, 
tus reverſion in fee to the right heirs of her brother, of whom 
213 one, and 4. Jevies fine, and conveys to B. by leaſe and 
teleaſe, in conſideration of money paid, and of paying Gol. on 
le mortgage, and paying legacies charged on the eſtate, and 
wet wards marries B. and previous thereto the eſtate is ſettled on 
e tor life, then to A. for ninety-nine years, if the ſo long live, 
eg to the iſſue of the marriage, with remainder over and af- 
Krwards B. takes aſſignment of the mortgage, and receives the 
als, and continues in poſſeſſion on As death; the reverfioners 
d redeem on paying thcir ſhare and intereſt on the mortgages 
and on the l-gacies paid, from the time of .4.'s death only. 
Angtury v. Brown, 7 1750. 1 Lesey 477.0 
" 10 H. 7 G. 2. c. 20. /. 1. If an action be brought in any of 

* Wilts at Weſtminſter, or in the great ſ:ibons, or in the fi 


1 Yer, 


— 


po- 
rlur 
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* 


performance · of covenants, or an action of ejectment be brougit 


and all coſts, (the whole to be aſcertained by the court or offt 


mortgage, and the court may, by rule or order of court, come 


ſame land, ſuch ſecond mortgagee ſhall hold as an abſolute pur 
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rior courts of Cheſter, Lancaſter, or Durham, or any bond fy 
ſecuring the payment of money borrowed on mortgage, or for 


for the recovery of mortgaged premiſſes in any of theſe courts by 
the mortgagee, Cc. and no ſuit of forecloſure be depending in; 
court of equity; then if the perſon, c. having a right to te 
deem, pay to the plaintiff, or in caſe of his refuſal to accept 
bring into court the principal and intereſt due an ſuch mortgyze, 


appointed by the court;) the money ſo paid or brought iny 
court ſhall be taken as a full ſatisfaction and diſcharge of ſuch 


the mortgagee, Ec. at the coſts of the mortgagor, &. to recon 

vey, c. and deliver up all deeds, &c. relating to the title of ſuch 

mortgaged premiſles.* 15 15 . 
*And by /. 2. On bills of forecloſure being filed in any cn 


of equity, the court, on application made by the defcndant, C. It 
having a right to redeem, Ec. and on his admitting the plaintiff's ſorſe 
title, may, before hearing, make ſuch order ar decree as might upon 
have been made if the cauſe had been regularly brought to hear Ch. 
ing: and all parties to ſuch ſuit ſhall be bound by ſuch order or 80 
decree ſo made, to all intents and purpoſes, as if ſuch erde r plead 
decree had been made by fuch court at or ſubſequent to the bearuy i again 
ſuch gauſe or ſuit L? : Ca. ( 
Though a decree be made on motion by virtue of this cal At 
yet from the latter words of it, ſuch decree cannot be diſcharget tine. 
on motion. 1 Brown 515.* DE If 
gut this act ſhall not extend to caſes where the right af * it may 
demption is controverted, or the money due not adjuſted, o before 
rejudice any ſubſequent mortgage. /. 3.* 8 If 
Vide pofl, (4 A. 10.) does 1 
5 | | 5 txami 
(4 A. 7.) When a Mortgage ſhall not be redeemed. _ 
| ut 


By the ſt. 4 & 5 W. & M. 16. If any mortgage land for 4 was by, 
valuable conſideration, and give not notice in writing under 0 


before executing it, of a former mortgage on all or part of rhe > 
under- 


ſhall n 
due u 
476. a 


chaſer, freed from equity of redemption, in eſpedt to the non. 
gagor, his heirs, executors, adminiſtrators or afligns. 


So, if he give not ſuch notice of a former judgment, fla 


or recognizance given for ſecurity of money, or like valcads So, 
conſideration, unleſs on notice thereof under hand and ſeal d and int 
the mortgagee atteſted by two witneſſes, the morigagor chart years a 
ſuch former incumbrance in ſix months after. LE DO 

So, if ſuch ſecond mortgagee aſſigns to another, it contin M t 
itredeemable. 2 Ver. 590. 9 85 i tf a 

If A. who has a ſubſequent mortgage, redeems the ſecon ö the mor 
alſo ſhall hold, without redemption. /bid, to the fi 


But if A. by artiſice obtains a ſecond mortgage, : — 


take any beneſit of the ſtatute, tho? he had no notice 0 
mortgage. K. 3 Fer. 590. 2 1 


under-value, he 


to the ſuit mortgagee, Skin. 424. Vide Eltates, (H. 1.) 
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[If relief is prayed where a mortgagee is party, it is praying to 
redeem; if on reference they do not redeem, the court will diſ- 
miſs the bill, which is equivalent to a forecloſure. Cholmley v. 
Counteſs Oxford, H. 1741. 2 Athyns 267.) | 

[If there is a decree of forecloſure in common form, and the 
money is not paid, and a long time elapſes, but no final order 
of forecloſure ; this is a good defence to a bill for redemption, 
but not by way of plea. Senhouſe v. Earl, T. 1752. 2 Vezey 


0. 5 | 
i A. transfers 2500. Eaft-India ſtock to E. to ſecure 
20001. and intereſt, and B. executes a defeazance, and twenty- 
one years afterwards the repreſentative of 4. brings bill, the 
court will not decree 4 redemption. Lockwood v. Ewer, P. 1742. 
2 Athyns 303.] 1 | ER” 1 


38 (4 A. 8.) Aſſignment of a Mortgage. 


If a mortgagee aſſigns the land mortgaged, to another after 
forfeiture, the mortgagor ſhall be admitted to a redemption, 
upon a bill againſt the mortgagee and his aſſignee. K. Ca. 
G. 5 | | SE 
80 upon a bill agaioſt the mortgagee only; for the aſſignee 
pleaded outlawry in the plaintiff, by which he was barred as 
againſt him, and the cauſe was heard againſt the mortgagee only. 
OW + I Re 5 | C 

And ſuch aſſign ment ſhall be taken as a new mortgage at that 
time. Ca. Ch, 218. | 5 1 | 
If the mortgagee aſſigns without the conſent of the mortgagor, 
it may be decreed, that the mortgagee account for all the profits 
before and ſince the aſſignment. K. Ca, Ch. 3. + 

It a mortgagee aſſigns, an account between him and the aſſignee 
does not bind the mortgagor ; but a maſter of the court ought to 
_— how much was then due, and how much paid. R. Cu. 
Ch. 68. | fe Dy | 

But the mortgagor, if he redeems, ought to pay as much as 
—_ * paid by the aſſignee, and intereſt for it. Vide ane, 
4 A. 6. | . 

So, if a man purchaſes an aſſignment of a mortgage at an 

Kall have the beneſit of it; and the mortgagor 
ſhall not redeem againſt him, without paying the whole money 
* upon the mortgage and intereſt for it. 1 Sal. 155. 1 Ver. 
470. 

So, if 4. mortgages for ſo much to be repaid within five years 
and intereſt annually, if the mortgagee athgns before the ſive 
yrs are expired, and atter forfeiture by non-payment of the 
intereſt ; intereſt ſhall be paid for the ſum paid by the aſſignee, 
before the mortgagor can redeem. R. 2 Ver. 135. 2 

if a mortgage be to A. his executors and aſſigns for years; 
the mortgagor thall be tenant at will 10 all the aſligne, as well as 


(4A. - 


endtrion, 
AG. ) 
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{4 A. 9.) A Mortgage belongs to the Executor, or Adminiftrata; 
=” > of the Mortgagee. 


If a mortgage is redeemed, the money ought to be paid tothe 40 
executor, and not to the heir of the mortgagee ; for iq is a pan * 
of the perſonal eſtate. R. Ca. Ch. 88. So, to the adminiſtrattix. 8 
K. 2 Ca. Ch. 52. 187. 1 Ver. 4, 412. 106 
Tho' the mortgage be in fee, and the condition be for py. band 
ment.to the mortgagee, his heirs or executors, and though the land 
executor does not want aſſets, and there be no covenant for pay.” R. 2 
ment of the money. Cont. 1660. 1 Ch. R. 18 1. Con. 11 Cr. l. | 
Dub. 19 Car. 2. Ca. Ch. 88. R. upon ſolemn debate, 28 Car, 2. 
er Finch, Ca. Cb. 285. D. 2 Ca. Ch. 52. R. 2 Ca. Ch, 105. 

1 Her. 412. 1 Ch. K. 254, 279. 2 Ch. R. 39. If 
Whether the mortgage be forfeired, or not forfeited, at the witho 
death of the mortgagee. K. 33 Car. 2. 2 Vent. 35 1. 20", allow 
193. | | | So 
Thad if the heir exhibits a bill for forecloſure, without the ex · worig 
ecutor, or adminiſtrator, it mall be diſmiſſed on demurrer. KR, to the 
Ca. Ch. 51. 2 Ca. Ch. 29. 1 me 
And if the money is paid to the heir, upon a bill brought by mortp 
the executor, the heir ſhall be decreed to pay it to him. , Ch, 15 
31 Car. 1. 2 Vent. 348. bo A "os 187. 
- __ Otherwiſe, if payment was made to the heir at the day limited [A 
by the mortgage. Semb. Ca. Ch. 221. : mortga 

So before payment, the executor or adminiftrator, upon a bil known 
againſt the heir and mortgagor, may have a decree for payment to 2 Aly 
him. R. 2 Ca. Ch. 221. Era W. 

So an executor or adminiſtrator, upon a bill, may oblige the brance, 
heir to convey to him. R. 2 Ca. Ch. 50. 1 Ver. 41% redeem: 

So if the mortgagor releaſe the equity of redemption to the heit in the f 
of the mortgagee, his adminiſtrator ſhall have the benefit of tie refit fre 
mortgage, tho” there be aſſets ſufficient. 2 Ver. 193. line he 
So an executor or adminiſtrator ſhall have the mortgage, tho h 

the mortgagee deviſes his lands in B. where part of the mot the firſt 
gaged lands lie, but not all, to 4. for the deviſee does not tae this, ob 
the mortgage. R. 2 Ca. Ch. 52. | the eco 

So an executor or adminiſtrator ſhall have the mortgage, But 
though the uſual time for forecloſure be elapſed. 2 Ver. 193. ad pair 

Tho? there were two deſcents to the heir ſince the mongagte to ſettle 
entered, and the mortgagor refuſed to redeem ; if the equiy & þ (The 

not forecloſed, or releaſed. 2 Ver. 367. they are 

So the huſband ſhall have the mortgage of a copyhold 10 hs T. 1740. 

wife and her heirs, and not the heir of the wife. Dub. 1/0. A me 
170. 5 Ment-crec 
So if the mortgagee deviſes the lands in mortgage to 4. eftzte. _ 
the heirs of his body, ,remainder to B. and afterwards the mo" Ana 
gagor pays the money to the executor, A. ſhall have all the me- fuſne inci 


ney, and not the intereſt only. R. 1 Ch, K. 129. But 
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But if a mortgagee, after a poſſeſſion of ſeven years, ſell 1 
and his heirs; the eſtate goes to the heir of the purchaſer, and 
mall nok be taken as his perſonal eſtate. 1 Ver. 271. 


elapſed, that the eſtate is not redeemable, it goes to his heir. 
S-mb. 2 Ver. 193. f 25 | 

So if a mortgagee in poſſeſſion deviſes or conveys to a daughter 
and her heirs, and ſhe marries and dies without iſſue, the huſ- 
band ſhall not have the money due upon the mortgage, but the 
land ſhall deſcend to the heir of the wife. R. 2 Ver. 583, £4. 
K. 2. | | LE; nn 


(4 A. 10.) Prior Incumbrance, 


allowed, notwithſtanding ſuch ſettlement. R. Ca. Ch. 119. 
So if a mortgagee without notice of a prior incumbrance or 
mortgage, purchaſes, after notice thereof, a mortgage precedent 


R, tothe ſecond mortgage or incumbrance, he ſhall hold againſt the 

m:ſne mortgage and incumbrance, until the firſt and alſo the third 
by mortgage 1s diſcharged. Per Hale in Chanc. 2 Vent. 338. Ca, 
k, Ch, 150, 162. K. Ca. Ch. 201, KR. 2 Ca, Ch. 35. K. 1 Ver. 


187. 

[A ſuit depending between ineumbrancers on other eſtates of 
mortgagor's, and his judgment creditors and his repreſentatives, 
known to a purchaſer, is notice.] *Morret v. Paſte, T. 1740. 
2 Aikyns 52.“ 13 : | 

Where there is a prior mortgagee, who has a pulſne incum- 
brance, a ſecond mortgagee ſhall not redeem the prior, without 
redzeming the puiſne at the ſame time, becauſe the legal eſtate is 
in the firſt mortgagee ; and this court will not take away that be- 
refit from him, provided he had no notice of the ſecond at the 
tine he bought in the puiſne one. Id. Ibid.“ 

Where a third mortgagee, pending a ſuit by the ſecond againſt 
the firſt and third mortgagor, buys in the firſt mortgage, he, by 
this, obtains a priority, and ſhall be paid his whole money before 
the ſecond mortgagee. 1 Brown 63.* | 


ages But a puiſne incumbrancer cannot take in a firſt incumbrance, 
. ad gain a preference to a ſecond, after a decree with direction 
1555 bo ſettle the priorities. 2 Ver. 571. 3 1h. 89“, 


The prior and the puiſue incumbrance cannot be racked, unleſs 
they are the ſame perſon in the ſame right.] *Morret v. Paſte, 
7 1740. 2 Athyns 52.* | | | 
A mortgage may be tacked to a judgment, becauſe the judg- 
ment-creditors might bring ejectment on elegit, and have the legal 
eſtate. Ibid.] | 

{An agent, truſtee, heir at law, or executor, purchaſing a 
alte ineumbrance, ſhall as againſt another incumbrancer be paid 


80 if a mortgagee in fee has poſſeſhon, and ſo much time is 


If a mortgagee advances more money upon an old mortgage Vide ante, 
without notice of a marriage ſettlement intervening, it ſhall be ( A. 6. 
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no more than he gave for it ; otherwiſe of a prior creditor, tho | 


he gave not the full value. /bi4.] n ü 


[If a prior incumbrancer has alſo a bond, the bond ſhall be 


ſtponed to all incumbrances by mortgage, judgment, or ſtate. 
| 54 Ibid. ] THe: | | 

[ 4. gives judgment in 1698 for 600. to B. in 1707 they ſeth 
accounts, and find 420/. due on the judgment, and A. gives B. 
a mortgage for that ſum, as collateral ſecurity to judgment; in 
1716 C. rakes aſſignment of mortgage, reciting 50. (the confide. 
ration) to be the full value of the eſtate; C. is ta poſicſhon of 
another mortgage in 1688 ; C. ſhall not tack the two mortgage, 
yet the latter ſhall have relation to the judgment, and C. recei: 
the ſum due on it prior to creditors after 1698, and for the money 
due ſince 1707, only prior to creditors after 1507, Lid. 

[A prior judgment-creditor getting a ſubſequent mortgage can. 
not rack it. Aron. T. 1755. 2 Veuey 662. Sed Y. Jide ants 
Morret v. Paſke., „ . 

l Tis a ſettied rule, that a judgment may be tacked to a prir 
mortgage. Sbepberd v. Titley, T. 1744. 2 Aihyns 348.) 

[It A. mortgages his eſtate to B. and then the ſame to C. and 
afterwards ſells to D. a fee · farm rent iſſuing out of D.'s lands 
being part of the mortgaged premiſſes, and then B. and D. agree, 
that on B. 's being paid his mortgage-money, he will convey the 
fee · farm rent to D. who agrees in that cafe not to ſue A. vaC. 
hall be entitled to redeem B. and have an aſſignment of ii 

| whole ſccurity, and thereby to compel D. to redeem him as 0 
the fee · farm rent. Ibid.) „ 

If A. lends 1001. to B. upon a judgment, and C. lends 30 
to B. upon a mortgage, and a term, befoxe the loan by 4. v3 
aſſigned to 4. D. and F. to attend the inheritance, and C. obtaws 
an aſſignment of the term from B. and F. and afterwards 4. bu. 
ing notice thereof, rakes an aſſignment from A. B. and P. wb. 
in truſt for A. he ſhall be preferred as to two paris of the uu. 
R. 2 Ver. 525. ZOE 28 

If 4. mortgages to B. and afterwards without B. to C. 20d 
aſterwards with B. to D. and others; C. ſhall be preferred io l 
and the others. 2 Ver. 574. | | 

If the cogniſee of a ſtatute agree with the cogniſor for pan a 
the land in ſatisfaction, he ſhall protect his purchaſe by the [tz 
| pure againſt a me/ne incumbrance. Semb. Ca. Ch. 36. 

So if 4. has à mortgage of a manor and land, B. a {econ 
mortgage, and C. has a mortgage of the land, and aftervas 
| purchaſes the mortgage of A. he ſhall hold the manor 3s well x 

the land, till he is ſatisfied both. R. 2 J. cont. Ca. Ch. 202. 

80, if 4: mortgages the moiety of a manor to B. and 1 
whole to C. and afterwards the whole to D. and D. purchi 7 
the mortgage of the moiety to B. he ſhall hold that moict) 48. 
C. till he is ſatisfied the money paid to B. and alſo bis 0 
money borrowed upon the mortgage of the whole to hin 


F. per Char. with Hale and Rainsford, 2 Vent. 339 30 


and e: 

ſatisfie 

But 

a leaſe 

hold a; 
5 ſatist 
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But the purchaſe of the firſt mortgage protects the third mort · 
gage only for the moiety of the manor. R. 2 Vent. 339. 

So, if a purchaſer, or ſecond mortgagee obtains a ſtatute, c. 
prior to the firſt mortgage, or before his purchaſe, he ſhall have 
the admntage, 1 Ver. 52. | : 

And a receipt for the money lent on the ſecond mortgage is 
Nfficient, without proof of actual payment, R. 2 Yer. 279. 

80, if a ſecond mortgagee purchaſes a ſtature of judgment 
prior to the firſt mortgage, he ſhall be compelled by the firſt 
mortgagee to account only for the penalty of the ſtatute, and to. 
the extended value of the land, till he is ſatisfied the money due 
upon the ſtatute, and his ſecond mortgage: for if a cogniſor, at 
common law, ſue a ſcire facias ad computand, he ſhall not recover, 
if the cogniſee be not anſwered the penalty of the ſtature by the 
extended value of the land; tho* in eguily he ſhall recover, if 
the cogniſee is anſwered as much as is due upon the ſtatute by 
the true value of the land, but the ſecond mortgagee, baving 


| equity for him, ſhall not account in chancery, but as a cogni 
at common law. K. 2 Vent. 338. Ca. Ch, 167. 1 Ver. 50. 


Hlard. 318. | | 
But i the ſtatute extends to more land than the ſecond mort- 
gage, if firſt mortgagee pays the money upon the ſtatute in pro- 
pertion to the other land, the other land ſhall be diſcharged : and 
ſuch proportion may be determined by the court. Semb. 2 Vent. 
339. Vide Ca. Ch. 167. R. That he ſhall have all the land 
extended, until the ſtatute and laſt mortgage are both ſatisfied. 
2 J. cont. Ca. Ch. 202. | 30 | 
And if the ſecond mortgagee purchaſes a ſtatute or judgment, 
Cc. prior to the firſt mortgage, he may plead it to a bill by the 
-1 mortgagee for diſcovery of his title. 2 Vent. 337. R. Ca. 
Ch, 150, 164. | EE. | 
If a man purchaſes a leaſe for a valuable conſideration, with- 
out notice of a jointure, and afterwards gets a prior judgment 
and extends it, he ſhall hold againſt the jointreſs, until he iz 
ſatisfied by the extended value. Ca. Ch. 247. | 
But if he takes a judgment at firſt, and after the jointure takes 
a leaſe of the huſband for a valuable conſideration, he ſhall not 


hold againſt the jointreſs by the extended value, if the judgment 


is ſatisfied by the true value. R. Ca. Ch. 247. = 15 
If A. has an annuity out of the manor of B. upon which C. has 
mortgage, and D. a ſubſequent mortgage, reverſion to F. in 
tee; C. without notice of the mortgage to D. pays goo. to F. 
and 4. for to purchaſe of the anauity and reverſion of which 
6nly Fool. ta A. he ſhall hold the annuity againſt D. till the goo!. 

is ſatisfied. R. 2 Ca. Ch. 20. 8 | 
If huſband and wife by ſine mortgage the land of the wife for 
goal. and the huſband pays 200. and afterwards re-borrows as 
much of the mortgagee ; the heir of the wife ſhall not redeem, 
ag, payment of the whole. 1 Ver. 41. 2 Ca. Ch. 98. Vide 

ra. . ä : : 
04 ſecond mortgagee purchaſes a prior incumbrance, after a 
bill agunſt him by the firſt mortgagee, it ſhall be allowed, K. 

2 Jer. 29, 81, | 
But 


620 


he mult redeem both. 
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But if 'a mortgage is made by tenant for life, upon afideey 
that he has the fee, and after his death the mortgagee takes ang, 
ther mortgage from the ſon, who had the inheritance, for other 
money advanced to the ſon, and then the ſon makes a mortgzg 
to B. B. ſhall redeem on payment of the money advanced to the 
ſon, without paying the firſt mortgage made by the father, yjy 


had not a title. . 2 Ca. Ch. 23. 5 


Otherwiſe, if a mortgagee by a good title adrances * 
money without a fine, by which there is a defectixe title as t 


the ſecond mortgage, yet he ſhall hold till both fums are paid; 


for he has a title at law, and the ſame equity for the money, 23 


the heir for the land. R. 2 Ca. Ch. 98. Vide ſupra. 

80, if the mortgagee advances more money to the mortgapor 
on bond, by which he binds himſelf and his heirs ; the heir ca- 
not redeem, without paying the money on the bond as well a on 
the mortgage. 2 Ca. Ch. 164. 1 Ver. 244, 245. 2 Ver. 17 

[A mortgagee, who is alſo a bond-creditor, may tack his bond 
to his mortgage as againſt the heir, but not as againſt interyering 
incumbrances of a ſuperior nature. Powwis v. Corbet, T. 170. 
3 Alkyns 556. | | 

Not in preference to other creditors under a truſt created by 
the will of the mortgagor for payment of debts. Heme v. Bane, 
H. 1747. 3 Atkyns 630.] AY e | 

So tho' the bond be prior to the mortgage. 2 Ch. R. 247, 


So, if the aſſignee of a mortgage has money on bond due to 


him from the mortgagor. 2 Ch. R. 360. | 

[So mortgage to A. for years, afterwards mortgage to B. in 
fee, A. aſſigns to C. who advances more money, and takes a con. 
weyance of the inheritance, with agreement that the term ſhould 
be kept on foot as additional ſecurity, but it is not afligned to: 


third perſon ; C. ſhall be paid his whole money, for the term did 


not merge; the grant being void, as the grantor had nothing in 
him. Haſtet v. Strong, H. 12 G. Str. 689.] ES 
[If A. gives notes to B. expreſſing that the money received i 


to be ſecured by mortgage on his eſtate at S. which eſtate he hat 


before mortgaged to C. and B. buys in a prior mortgage ; lit 
ſhall protect himſelf againſt C. for the notes as well as the ff 
mortgage. Matthews v. Cartwright, T. 1742. 2 Athyns 347.) 

So, if B. makes two mortgages to A. and one is deficient, be 


| ſhall not redeem the other, if he will not redeem both. 1 /r. 


245. 2 Ver. 207, 286. | 
*So, where two ſeparate mortgages of different eſtates are mact 


to the ſame perſon ; a purchaſer of the equity of redemption of 


one of them, cannot redeem the mortgage upon that eſtate only ; 
Ambler 733. 4 
A purchaſer of a prior incumbrance ſhall not have advantage 


of it for ſecuring another debt, if he had not the mortgage, t 


purchaſe of the land without notice, before his purchaſe of thi 
incumbrance. N. Ch. R. 409. | 
If the executor of B mortgages for the term of 1000 fest to 


A. to whom 500/. is due from B. the exccutor of B. (gall - 
"a | | red: 
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1 without payment of the 5ool. due from B. to the mort- 
pagee, tho B. had perſonal aſſets ſufficient for payment. 1 Ch. 
R 


249 | | Pry, 
Bar if a deviſee in truſt for payment of debts, mortgages the 
eltate to a creditor for money lent him, he Cannot retain for the 
old debt alſo, but for that ſhall come pari palſu. 1thill v. Bene, 
H. 1748. 1 Vezey 215] N | 

80, if a ſtatute is inrolled after the time elapſed, by order of 
court, whereby a judgment given ſince the date is over-reached ; 
if the land be in mortgage, whereby neither the ſtatute nor 
judgment touch the eſtate at law, the judgment hall be preferred. 
Semb. 1 Ver. 234. | 


If a mortgagee gets a prior incumbrance for a leſs ſum, he 


r ſhall be allowed, upon his account, the whole due upon it. 1 
f Ver. 49, 336. R. 2 Ver. 66. Vide ſupra. OG 
. 80, if he gets a prior ſtatute, Ec. and extends it after it was 
f ſaished, the mortgagor ſhall not be allowed relief, without pay- 
d ment of the mortgage. R. 2 Ver. 30. 
f Otherwiſe, if an heir or a truſtee purchaſes it at an under- 
7. nalue. 1 Ver. 49. | 
So, if a mortgagor makes a ſettlement for a jointure, and af- 
by erwards the mortgagee, without notice of the jointure, advances 
. more money; he ſhall hold againſt the jointreſs till both ſums are 
paid; Er. Abr. 311. | 1 ' | | 
If land ſubje& to the payment of 500/. and the truſtee for 
0 is id poſſeſſion for ſeveral years, and the land is mortgaged; 
he mortgagee ſhall not be feed by this charge, for he may 
in [:y the land has borne its burthen. be v. Moore, T. 1755. 
on. p Vezey 596. | i 
ud Sor if a deed, being a ſecurity to A. for 2001. is depoſited 
104 th him for 30o/. more borrowed of A. as a pledge, A. ſhall 
did ot be compelled to ſurrender the deed till payment of the 300. 
gu well as of the 200. R. Ca. R. 11. | 
li plate and jewels are pledged to A. for 200/. and within two 
ed is aj after are pledged by A. with other goods ta B. for 3oo!. 
1 ho alſo lends to 4. 5ol. on promiſſory note, and A. becomes 
; he abrupt; the pawner ſhall not redeem, without paying to F. 
fit te zol. upon the note and the 3oo!. though no proof of agree- 
. dert that the plate, Sc. ſhould be a pledge for the note; but 


aka goods ſhall be applied in the firſt place. R. 2 Ver. 691, 


/ 


* if the mortgage be of a reverſion for 200/. upon condition 
'eorem, if he paid gol. per ann. for eight years, he ſhall be 


Il, , . . . . 2 2 
* o redeem on payment of principal and legal intereſt. R. 
rr, 2. | ; 


If teoant in ſpecial tail makes a mortgage and dies, and 
* '*nander-man brings bill againſt an attorney who had the 
3 and the mortgagee, and the attorney by anſwer ſub- 
h produce it as the. court ſuall direct, but before hear- 
4 411275 it to the mortgagee, the court will not compel 

EE the 


Gar 
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the ſettlement to be delivered up. Siddon v. Charn 
 Bunb, 298. | . | PR . 

Where there is a ſubſequent mortgagee without noti | 
has poſſeſſion of the 2 the 15 A 
compel him to deliver them, but on paying his mortgage-mon 
Head v. Egertm, P. 1734. 3 P. V. 280.] 155 

A mortgagee of a rexerſion (not having the title deeds) ſhall 
not be poſtponed to a ſubſequent mortgagee (whoſe moptgage 
was made after the mortgagor came into poſſeſſion,) who had the 
title deeds; there being neither fraud nor grofs negligence, 2 
Brown 650.* | 

* Where the legal eſtate is in a mortgagee, the ſubſequent ſe- 
curities being merely equitable, ſhall have priority according o 
their dates ; as, where an elder brother being about to mortgage 
an eſtate on which his younger brothers and lifter had charges, 
got them to join in the conveyance, and acknowledge a receipt 
of their portions, giving them an undertaking that he would grant 
them a ſubſequent mortgage, and enter into no prior ſecurity, 
He afterwards made a ſubſequent mortgage for money lent be- 
fore on bond, and a freſh ſum advanced. The claims of the 
younger children have priority in equity, and ſhall be preferred 
to the ſubſequent mortgage. 1 Brown 353.“ | | 


(4 A. 11.) Forecloſure of a Mortgage. 


[A bill of forecloſure is not neceſſary on a mortgage of flock, 
tho? it is neceſſary on mortgage of land. Lockwood v. Ewer, P. 
1742. 2 Alkyns 303.] | 
Aker a mortgage forfeited, the mortgagee may exhibit his bill 

2gainſt the mortgagor, to make redemption, or to be forecloſed. 
5 But he cannot forecloſe before the mortgage is forfeited. 7 
ent. 365. 5 „ | 

So he may exhibit a bill againſt B. who hath a ſecond mort- 
gage, tho“ there are other incumbrancers, who are not made 
parties; and ſhall forecloſe him and ſuch as ate parties, tho oot 
others, who are not parties. R. 2 Ver. 518. 

So, upon a bill to redeem, it may be decreed, that the mon 
gagor ſhall redeem, if he pays at ſuch a day, and if he does 0c 
pay, that he be forecloſed, | 2 

On a bill to redeem, and non- payment at the time appoinie 
it is a motion of courſe to diſmiſs the bill. 1 Brown 581.7 

So a bill may be by the heir to forecloſe ; but the execute, 

er wards ſhall have the money due upon the mortgage. K. 2 / 

66, 7. Vide ante, (4 A. 9.) | | 

And upon a bill for forecloſure rhe court only bars the equ! 
of redemption, but does not decree the poſſeſſon genera") 

mend the title of the plaintiff. 2 Ca. Ch. 244- 0 
Bill againſt an infant to redeem or be forecloſed; decree be 


be, that he be forecloſed, if on an account now taken, p 


Gitors n 
But! 
the pri 
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oſure, 
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int do not pay the whole due, within fix months after his full 
age. 2 Ver. 392. . 
"(Infant forecloſed has ſix months after coming of age, to ſhew 
cauſe againſt the decree, but ſhall not ravel into the account nor 
redeem, by paying what is reported due, but is only intitled to 
ſhew an error in the decree. bid, Lyne v. Willis, P. 1730. 
E 1 

[Feme covert intitled to equity of redemption, ſhall ' be abſo- 
lutely forecloſed tho? during coverture; and no day ſhall be given 
her or her heirs to redeem, after coverture determined. Mallacł 
v. Galton, H. 1734. 3 P. N. 352. 8 

If bill be againſt a ſecond mortgagee and an infant, who has 
the inheritance, there ſhall be a forecloſare againſt the ſecond 
mortgagee, tho“ the infant has ſix months after his full age. 
21 er. 518. | | 
So, if the mortgage be of a reverſion after an eſtate for life 
and for years, a forecloſure ſhall be decreed, to the intent that 
the mortgagee may ſell for his money, if the mortgagor or his 
| heir will not redeem. R. 1 Ch. R. 32. | | 

If an annuity be granted with power of redemption and a 
clauſe of entry for non-payment, and the annuitant enters, he 
may have a forecloſure, that the annuity ſhall not be redeemed, 
dor that the land ſhail not. R. 1 Ver. 209. 
Dur, after forecloſure and an abſolute conveyance, the mort- 


gagte hall be ſubje to a judgment, of which he had notice be- 
fore the forecloſure. R. 2 Ca. Ch. 1117. | 
Otherwiſe, if he had not notice of it. id. | 
So, after forecloſure, a redemption ſhall be admitted, upon an 
expreſs agreement ſubſequent, that the mortgage ſhall be re- 
deemable. Semb. Ca. Ch. 218. Z— 
So, after a forecloſure and a purchaſe afterwards made of the 
mortgapee, where there was a racer mortgage before the 
forecloſure, of which the prior mortgagee at the time of his fore- 
cloſure had notice. R. Ch. R. 409. N | 
So, if the firſt mortgagee exhibits a bill againſt the ſecond to re- 
deem or to be forecloſed, and, after a decree for forecloſure, de- 
riſes to the mortgagor ; the ſecond mortgagee ſhall redeem again't 
the mortgagor, notwithſtanding the prior decree for forecloſure. 


K. 2 Ver. 235. 


So a ſecond mortgagee, Cc. ſhall redeem after a decree for 
orecloſure againſt the mortgagor, 2 Ver. 663, 601. 

o, if creditors by bill pray a ſale of an eſtate, and pending 
the bill the mortgagee obtains a decree for forecloſure, the cre- 
Gitors may afterwards redeem. N. Fg. Ca. 15.* _ 

Dot if a ſecond mortgage redeems a prior after a {recloſure, 
me prior mortgagee ſhall be allowed all expences, (to be taxed 
© the bill of a ſolicitor) which he was at, in obtaining the fore- 


"0u7e, before his principal and intereſt ſhall be ſunk by the 
omg, R. 2 Ver. 185. ä 
90, after 
ume for red 


* 


a decree for forecloſure, chancery will enlarge the 
emption, in a caſe of neceſlity; as where defendant 
= Was 


* 2d Part of 
2 Mad. Ca. 
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was hindered by a time of rebellion, from paying at the day i 
mited by the decree. R. Ca. Ch. 64. : 


Tho' the decree be ſigned and inrolled. Did. P 
[If mortgagee brings bill for a forecloſure againſt the mon- h 


gagor and ſubſequent mortgagees, and the mortgagor acquieſces, 
and. then the ſubſequent mortgagees purchaſe in the firſt; the 
forecloſure cannot regularly be kept open on the mortgapor's 
brioging a bill againſt the ſubſequent mortgagees, ſuggeſting 
that all the money ſecured on his eſtate, except the firſt mortgage, 
was won at play, and forfeited to the heir at law, who has aſſigned 


it in truſt for him, and praying to redeem on paying what was 4 / 
bond fide lent, but he may have the advantage of any equity a i I 
the hearing, notwithſtanding the forecloſure ; yet the court may ICE! 
(and in this caſe did) indulge the mortgagor with a ſhort time, peal 
Fleetwood v. Fanſen, M. 1742. 2 Atkyns 467.] 1 
If the defendant by his anſwer offers to redeem, he ſhall not proc 
be forecloſed, tho* circumſtances afterwards vary. 1 Ver. 448. 0 
(If there is clear tenancy in tail, the remainder-man need not cal, 
be a party to a bill of forecloſure ;- if there is an expreſs eſtate [/ 
for life, he muſt, Sutton v. Stone, M. 1740. 2 Athyns 101. enanc 
And a forecloſure of the firſt tenant in tail, will bind the re- _ 
mainders. Ambler. 564.* | Wo ut tg 
| [A mortgagee of a copyhold not in poſſeſſion, may bring his my 
bill before admittance for forecloſure, and after decree bring of 
ejectment. Jbid.] 5 5 My 
[A mortgagee ſuing for a forecloſure, may at the ſame time : : 
bring ejectment at law. Booth v. Booth, T. 1742. 2 4th . 
„ NON of a naked ad vow ſon ſhould not bring a bil of is 15 
forecloſure, but ſhould pray a ſale of the ad vowſon. Mackenzie 4 
v. Robinſon, T. 1747. 3 Athyns 559.] EW 7 
After forecloſure and ſale, the produce not being ſufficient to * 2 
pay the mortgage money, the mortgagee may bring an action for 4. N 
the reſidue. 1 Brown 125. | Ae exkibres 
Where the perſonalty is deficient, and the ſame perſon is heit =, 
and executor, the mortgagee may pray a ſale ia the firſt inſtance, c le, 
A h | nethted, 
| | . 5 iguinſt an 
(4 A. 12.) When it ſhall be annulled. 0 1. " 
| ; : i We for 9. 
Tf a mortgage is antient, and no intereſt paid e does te, 
ſtall be preſumed to be ſatisfied, and chancery will in = ; ſendant ig 
vacating or delivery of it to the purchaſer, where the po chunt, , 
for ſixty years, has been free. 1 Ch. R. 105. ak our wil 
The- there has been no demand of principal 8 in 04, for 17 f. 1+. 
twenty years, yet a mortgage ſhall not be preſumed _ * © Wk 
the mortgagee is ſuppoled in poſſeſſion, and the 5 Randed 
at will, Temun v. Newnham, M. 1747. 3 Vea 51. gen, 
| | | | t Oupht 
vw; fo 
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[If a mortgagee cancels a mortgage, and it is found fo in his 


ſfeſſion, it is a releaſe ; but it does not reconvey, for that 


muſt be done by deed. Harriſon v. Over, M. 1738. 1 4t- 
lyns 520+] i | 


(4 B.) Ne ereat Regnum. 
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P* the common law, every one might go out of the realm, Vide præ- 


when he pleaſed, F. N. B. 85. J. Per 2 J. 2 Rol. 12. 

4 Ma. 9. N £5 FEAT 

But by the /. 5 R. 2. 2. it was prohibited to all, without 
licence, but to peers, merchants, and ſoldiers : but this is re- 
pealed by the . 4 Zac. 1. | 5 

Yet a man may be reſtrained within the realm by the king's 
proclamation. 7. N. B. 85. C. | 

Or, by the writ of ne exeat regnum under the great, or privy 
ſeal, or ſignet. F. V. B. 85. A. . | 

[ Ne exeat regnum was originally a ſtate writ, granted by the 


chancellor, on application from the ſecretaries of ſtate, without 


cauſe, or ſhewing ſuch information as he thought of weight; 
but towards the end of James 1/f, it was thought proper to 
grant it in cafe of interlopers in trade, great bankrupts, duels, 
and others concerning many of the ſubjects. LZd. Bacon's Ordi- 
nances, No. 89. 3 P. W. 313.] 3 . 


regative. 


(D. 34, 35.0 


Ard this writ ſhall be directed to the party himſelf. F. 


N. B. 85. B. =o R 
Or, wade ſheriff commanding him, quod A. wenire faciat ad 
ſuſſcientes manucaptores inwveniend. quod ad partes exteras fine licentia, 
&c ſe non divertat, and, upon refuſal, quad priſone committatur 
qunſpue, F. V. B. 85. D. 5 A 
Or, it may be directed to juſtices of the peace, or to both. F. 
J. B. 85. K. 2 Infl. 54. | PE 
Chancery will award -a writ of ne exeat regnum after a bill 
exiubited, upon affidavit of the debt, and that the defendant is 
dong out of the realm. Ca. Ch. 116. Reg. App. 54, 55. 
[The aſhdavit to obtain it mult not only ſay defendant is 
ncchted, but muſt mention the facts on which it ariſes; if 
inſt an adminiſtrator it muſt ſwear to the belief of e come 
lo his hands. Anon. 7. 1752. 2 Vezey 489.) . 
; The court will not grant ne exeat regno, on a bill for a ſum 
dae tor goods obtained by fraud, tho? plaintiff ſwears, he be- 
res the goods were worth 7col. ; he muſt ſcar poſitively de- 
*%nt is indebted to him in a certain ſum : if the bill is for an 
«count, plaintiff's ſwearing he believes the balance in his 
wor will amount to ſo much, is ſufficient. Rico v. Gual- 
mg 1747. 3 Ahn 50. „ 
2 court will not grant it, unleſs plaintiff ſnexrs the debt de- 
rnd againſt defendant to be certain, not when it is on 


* Anon. H. 1738. 1 Athyns 521. 55 | 

* boopht not to be granted when the demand is intirely 
. there plaintiff has bail, and he ſnall not have 
or, II. 


8 1 EE double 
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he will go out of the kingdom to avoid paying his creditors. he 


double bail, at Jaw and in equity. Bid. Pakeman v. Coſy; 
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FWW | di 
[It is never granted where there is not a mere equitable de. de 
mand; except once, in compaſſion to a wife who fued for 
alimony in the ſpiritual court. Anon. T. 1741. 2 Ady 210 gi 
Or, without a bill, on a petition: to the lord chancellor. vpe 
Fr. Ch. 1 e ne 4 
[It ought not to be granted without a bill firſt filed; per Taki 
C. who ſaid he never knew it done, (tho? it was done by Trevy, Sh 
NM. R. in Zloyd v. Cardy, and by Cowper C. in 1709.) and 1 
orde red the writ to be ſuperſeded, and defendant diſcharged ou time 
ef cuſtody; but it feems he had given bail in an action at 4 
law. Brunher's Caſe, T7. 1734. 3 P. V. 312.) 
The court will not order ſecurity to be given, if the anſger is 
come in. ¶ bitehead v. Murat, M. 1724. Bunb. 183.] 
But if he has not anſwered, and is in contempt, it will. Il 
Or, if he is going into Scotland, tho? ſince the union it is not 
out of the realm; for the proceſs of the court does not extend 
thither. 2 Sal. 702. 1 P. W. 263. V. 
And the condition of the recognizance ſniall be, that he does 4\ 
not go out of the realm, or to Scotland. 1 P. W. 263. to hin 
[Talbot C. was doubtful whether the common writ would ſadgm 
re{train- the defendant going to Scotland, and alſo, whether he it. F. 
could alter the old eſtabliſhed form; and the regiſters ſaid, they Tho 
never knew any other than the common order made ; and his 2 Ca. ( 
lordſhip would make no order, but left them to proceed in the If ne 
old beaten path. Hunter v. Maccray, P. 9 G. 2. C. 7. 7. 1900 tice, by 
A ne exeat regnum ſhall be awarded againſt a clerk. 2 Inf. 54 bot be 
And alſo againib a layman. R. Ca. Ch. 116. Awarded aganll of proof 
a woman. Reg.” Appz. 55. Againſt a peer. Ibidem. found b. 
[The court will grant it againſt a feme covert, exeeutrix of her [Den 
former huſband alone, if her preſent kuſband is gone out of the b con/ig 
kingdom. Jerningham v. Glaſs, H. 1746. 3 Atkyns 409. the execut 
it may be awarded upon the ſurmife of any man. J. . . 
NM. B. 85. F. . BY re conf 
'Vhen- a man deſigns a prejudice to the kingdom. Ng. vas, 
g en Ne 


Appx. 5 5. F. N. B. 85. D. SETS . 
So, for a private cauſe. R. Ca. Ch. 116. 2 Ca. Ch. 5 Mer. 19 
Semb. Cont. Ch. N. 257. | | | 

As, if a man be indebted to ſeveral, and it be ſuſpected, iat 


Ca. Ch. 116. Reg. Appx. 54, 55. 5 a 
If there be a ſentence againſt a mam for alimony in the fp 
ritual court, and he threatens to leave the kingdom. A. 0 
Ch. 116. R. 2 Vent. 345. 
If the bill of a ſolicitor upon a taxation appears to be 8 
paid, upon affidavit that he has not repaid the overplus, k 


par "ment, 


intends to depart the kingdom ; tho” no bill pending againſt but 7p 27 
R. Pr. Ch. 171. | h ach A. fe 
If ſurety be given, that B. againſt whom a ne exeat fh. p<: lon 
"KW and 71 


prayed, ſhall not go out of the kingdom, the ſurety Mall be. 
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diſcharged, tho' B. be committed for non-performance of a 
decree. Pr. Ch. 230. gy „ 5 
But a bill to oblige an executor to exhibit an inventory, and to 
give ſecurity to account before he went beyond ſea, was diſmiſſed 
upon a demarrer ; for it prayed an injunCtion in the nature of a 
ne exeat regnum. R. Ch. R. 257. | | | 
So a writ of ne excat regnum ſhall not be granted without oath. 
Skin. 136. | | | 
Nor (a8 it uſed to be granted by courts of juſtice, but of late 
times. Sin. 136. | | 
Aud for a particular cauſe. 4 Mod. 179. 


(4 C.) Notice, 
(4 C. 1.) How regarded. 
oT ICE of a truſt makes a perſon privy, and an act, 


1 which was a breach of truſt, in the actor, ſhall be void as Ft G 
o him, who was privy 3 as a purchaſer with notice of a truſt, 


1d j142ment, mortgage, or other incumbrance, ſhall be affected by 
he it. K. Lane 60. Vide poſt, (4 I. 3, 4.— 4 W. 28.) | 
hey Tho? a fine be levied, and five years paſs without claim. R. 
55 2 Ca. Cb. 125. Fg. Abr. 332. 8 | 

7 If notice be confeſſed by A. who aſſigns. to B. who denies no- 
6] tice, but it is proved againſt him; tho” the confeſſion of A. can- 


rot be read againſt B. yet if B. will ſhelter himſelf by the want 
of proof of notice to 4. he ſhall be put in the place of 4. and 
found by his confeſſion. 1 Ver. 486. | | 
[Denying notice at the time of execution, or at the time of paying ; =" 
tie conſiderat on- money, is not ſufficient; it muſt be, at or before | 
lle execution Fitzgerald v. Burt, T. 1742. 2 Alkyns 397. ] 
Ifaman pays a bond to 4. who was but a truſtee, having be- 
ſore confeſſed a judgment, and A. afterwards make a warrant to 
other attorney to acknowledge ſatisfaction, the payment to A. 
* he had notice of the truſt, is void. Z.. Abr. 332. 
ther, 197. | | 


, o : : | 

So, it A. aſſigns a bond, payment to him, after notice of the 
3, that «ment, is void. Fg. Abr. 332. 1 Ver. 540. | SD . 
8. | 1 judgment affecting an eſtate in Midadliſex is ſigned 


" 1733, and regiſtered 12th June 1735, and a mortgage is 
made 24th May 1735, and regiſtered 2d Fune 1735, tho? there 
" p'02t by one witneſs that the mortgagee knew of the judg- 
went, yet if he denies it in his anſwer, the mortgage ſhall not be 
Fltyoned 3 for the court will not break in upon an a& of 
purlament, on luſpicion, however ſtrong. H ne v. Dodd, H. 1741. 
PL 275. 7 | | | ; 
LIE. ſeiſed of land in Middlz:{ex to himſelf and wife, and to 
15 perſons as they ſhall appoint, which they by deed exe- 
"ity 2nd then A. mortgages, and the mortgage is regiſtered 
| | ſ2 | before 
\ 


| CHANCERY. 
before the appointment, the mortgage ſhall take place. Srarſin 


v. Juincey, T. 1752. 2 Vezey 413.) : | 0 
* Regiſtration in Middl:/ex under the ftatute, of an equitalir t 
eſtate, is not of itſelf notice to a ſubſequent legal mortgagee, ſo V 
as to take from him his legal advantage. Ambler 648.“ q 
; ; + of 
(4 C. 2.) What ſhall be Notice. th 
2 1 i ſha 
If a man has notice before the conveyance executed it iz mo 
ſufficient, tho” it was after his contract. R. Ca. Ch. 34, the 
[Or tho' after he has paid his money. Wigg v. Wy, 
T. 1739. 1 Atkyns 382. ] 5 f * 
[A. purchaſes, pays part, gives bond for reſidue, before pay- 8 
ment of the bond he has notice of an equitable lien on the cout 
premiſſes; this is ſufficient, for tho” he has no relief at law, * 
equity would ſtop payment of the bond, Tourville v. Naiſh, by 
1734. 3 P. V. 307.} 5 not | 
If a truſt be by patent for creditors ela ming within a year, and ſume 
after the year the patentee aſſigns to A. who aſſigns to J. not a 
not having notice whether the debts are paid or not, notice of * 
the patent is ſufficient. R. 1 Ver. 319. of a f 
[Where a man claims under a conveyance, where there is an which 
eſtate-tail prior to the eſtate under which he purchaſed, it is in- the ti 
cumbent on him to ſee if that eſtate is ſpent, and he cannot 80, 
in ſuch caſe protect himſelf by plea, as he cannot deny notice of which 
plaintift's title. Kelfal v. Bennet, H. 1736. 1 Athyns 522.) counſe 
If a leaſe be made with exception of all prior leaſes, this ſhall Vide þ 
be notice of prior leaſes and all covenants contained in them, The 
Ca. Ch. 260. „„ Ee. 3 
If a purchaſer has notice of a ſettlement upon a wife, C. 80, 
after marriage, it ſhall be notice that it was purſuant to articles ſame ſe 
before the marriage, tho? the ſettlement does not recite them, 80, i 
2 Ver. 384. | 5 ance, 
But ſuch conſtructive notice of antient articles, entered into and has 
before the rule was eſtabliſhed for conſtruing articles, and catij- But, 
ing them into exccution, ſhall not affect a purchaſer; as were coonſel 
by arent articles before marriage, it was agreed to ſertle Or, it 
the eſtate on the huſband for life, remainder (ſubject to a charge ment, b 
by way of jointure for the wife) to the heirs male of the huſband K. 8, 
by his wife, and by a ſettlement after marriage theſe articles 
were in part executed; afterwards huſband and wife by deed and 
fine mortgaged part of the premiſſes, and in the deed it was be. 
clared that the charge to the wife ſhould be ſuſpended, till the ge. | 
termination of the mortgage term, and on aſſignment of 1 Toy bis 
mortgage term the huſband delivered over to the aſſignee, the . 0 
ſettlement after the marriage, and took a receipt from him - 3 a | 
general, for a /irtlement. This was held by lord Hardw: R ated 
not to be ſuflicient notice to the mortgagee, or his aſhgnee oy 178 
a 
Ambler 285.“ 5 1 brought by 
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If a deed mentions a will, revocation by another deed, or 
other ſuch like fact, notice of the firſt deed ſhall be reputed no- 
tice of all that is contained in the will, the other deed, c. to 
which the firſt refers; for it is his negligence, if he does not in- 
quire after it. 2 Ca. Ch. 246. Eg. Abr. 331 L: 

So, if a purchaſer ſees a deed, which was made with powe 
of revocation by will, he ſhall be preſumed to have notice of all 
that is contained in the will, 2 Ca. Ch. 246. ; | 

So, if a mortgage is excepted in a deed, notice of ſuch deed 

| ſhall be notice of all that could be diſcovered by a fight of the 
mortgage, tho' it was not in his power to have a fight of 
the mortgage. R. Ca. Ch. 291. 5 . . 

So, if a jointure is mentioned, it ſhall be notice of all con- 
tained in the jointure-deed. Eg. R. 7. | 

So, if a ſettlement is mixt with writings delivered to the 
counſel. Eg. Ar. 331. | | 

* In all caſes, where the purchaſer cannot make out a title but 
by a deed, which leads him to another fact; the purchaſer ſhall 
not be a purchaſer without notice of that fact, but ſhall be pre- 
ſumed cognizant of it; for it is craſſa negligeniia, that he ſought 
not after it. Ambler 314.* | . | 

* Thus the mortgagee of a leaſe, which recited the ſurrender 
of a former leaſe, which was on the furrender of a prior one, in 
which the plaintiff's title appeared, was held to have notice of 
the title. 2 Brown 291.“ | 

$9, if counſel had the deeds, for the peruſal of the title, in 
which a truſt, mortgage, Ic. is mentioned, ſuch notice to the 
counſel ſhall be notice to his client. 3 Ca. Ch. 110. Eg. R. 8, 
Vid 5g. (4 C. F.) | 

Tho? he did not obſerve ſuch recital or mention of the truſt, 
Ec. 3 Ca. Ch. 110. 5 . | 

90, if his attorney, ſolicitor, or agent has notice; as, if the 
lame ſcrivener tranſacts mortgages for A. and B. R. 2 Ver. 574. 

80, if A. treats for a purchaſe and has notice of the incum- - 
brance, and purchaſes in the name of B. who pays the money, 
and has no notice. K. 2 Ver. 610. for 4. was agent for B. 

But, if a counſel] has notice upon another occaſion, and not as 
counſel for defendant, it ſhall not be notice to him. 1 Ver. 287. 

Or, if the counſel has notice, but does not finiſh the ſeitle- 
dn, but another counſel is afterwards employed. Dub. £7, 


, ' 4 * 


(4 C. 3.) Lis Pendens. 


80 bis pendens is ſufficient ackice; without actual notice of the C. 2 
7 e ee J | ” (4C.2) 
it 2 Ca. Ch. 116. „ When it 
If 4 bill is brought to cſtabliſn a will, it is /is perdens, ſul be no- 
nt affccs a purchaſer under the will, Garth v. Ward, "<<: 

P1741, 2 Aikyns 174+] | | 
f If an eſtate be purchaſed by private contract after a bill 
ought by creditors for ſale of it, the ſale will be ſet aſide. 
daller 670. N | 

| [A de- 


(4 L. 4. 
When not. 


ſonal eſtate be not ſufficient; if a ſuit be commenced by the heir 
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[A decree is not implied notice to a purchaſer after the cauſe 
is ended, for it is the peadency of the ſuit that is notice; but if 
the decree is only for an account, and does not put an end to the 
queſtion, the ſuit is ſtill notice. Mopſley v. E. Scarbro, M. 1746, 
3 Aikyns 392. | 8 | 5 

A {uit about money ſecured on an eſtate, or other collateri 
matter, but not relating to the eftate, it is not notice to a pur, 
chaſer of che eſtate pending the ſuit. [bid.] ö 

Ib land is dcviſed to be ſold for payment of debts if the per. 


againſt the executor, or truſtees, for an account of the  perſoud 
eſtate, a purchaſer peuclenie lite without actual notice ought u in 
re- gonvey to the heir, it by the event of the ſuit it appears that mer 
the perſonal eſtate wes ſufficient. R. 2 Ca. Ch. 16. PIT 
So, if A. purchaſes and pays his money the ſame day the bil [ 
is filed, he ſhall loſe his money, tho' he had no notice. C. mite 
3 {EN 5 thor 
| So, if a commiſſion iſſues againſt a bankrupt, it ſhall be notice Bai! 
of the bankruptcy, without actual notice. Per 2 Com. Rauli. 8 
ſon cont. 2 Per. 157, 161. | X 5 he t 
If A. lends money to H. and takes a bond for it in the nameof tron 
C. and afterwards brings an action in the name of C. agank h. 8 
who confeſſes judgment, and afterwards pays the money to (. truſt 
(having notice of the truſt) upon which ſatisfaction is acknow- 0 
ledged, by another, who was not the attorney upon the record; () 
it will be a fraud upon A. and the changing of the attorney vil notic 
be notice. Eq. Abr. 332. 2 Ver. 197. | » bY 
I a bill be filed and /u/pena ſerved, it ſhall be proof, again and 
all perſons, of a lis pendens, 1 Ver. 318, 9. mone 
Tho? the ſu/pana be not returnable till the next term. for | 
So, if a bill be filed before purchaſe, tho? no procels is ſeried ino. 
it ſhall be notice. Semb. 2 Ca. Ch. 116. | [/ 
And where a bill is filed, the ſuit is depending. 5 Co. 47. . of a 1 
So, if a man preſent at the hearing pay money to B. att! tice, 
a decree that he thall not receive it. EA. Abr. 331. 1 Ju. 57 Wind 
122. | | 
Nut ſervice of a /ulpana is no proof, before a bil filed, twat li 
-eft pendens. 1 Ver. 319. ER T 
Lis pendens is not notice, if it was colluſive and not real. arent 
2 Ca. Ch. 116. 2 notice 
So, if the ſuit abates, a purchaſer perdente I ile ſhall rot the e 
be affected by the ſuit dependiag, without actual nous: I Ver, 
1 Per. 286. „ | | If, 
So, tho? a judgment, c. be upon record, it is not futf.cin Chaſe 
notice; for expreſs notice of it is neceſſary. Ca. Ch. 37- 10 (. 
So, expreſs notice is neceſſary where land is deviled, ufo himſcl 
condition to the heir; for he takes by deſcent. 8 C.. 9% © — 
r 328; 00 - ND ＋—1 
? Otherwiſe, if 5 3 a ſtranger; for he takes by tit SE 
deviſe, and ſhall take notice at his peril, £9. Abr. 333. * 2 


* 
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| {4 C. 5.) When notice to one affects another. . 


Notice of an agreement to an agent or truſtee ſhall be notice to 
the party himſelf, who purchaſes: as, if the ſcrivener, who 
draws the mortgage, or tranſacts the contract, had notice of a 
prior incumbrance. Eg. Abr. 330. Vide arte, (4 C. 2.) 

[If one perſon 1s employed as counſel or agent for both parties, 
both are affected with notice to him. Lenede v. Leneve, M. 1748. 
3 Atkyns 646. 1 Vezry 64.] * Ambler 436.“ | | 
lf an agent has notice of a prior incumbrance on lands 
in Middleſex, this is a ſufficient equity to poſtpone a ſecond ſettle- 
ment, tho? the laſt is regiſtered, and the firft not. 1bid.] * Vide 
Ambler 626,* | yy | 

If an agent employed to place out money on a ſecurity, ad- 
wits that by former tranſactions he knew of an incumbrance, but 
thought the ſecurity good for both, it is good notice. AMAcy v. 
Bailey, 7. 1751. 2 Vezey 368.] | | | | 

But notice to an agent, in order to affect the principal, muſt 
be to an agent empowered to treat, not barely to carry propoſals 
from one party to another. 1 Brœzun 338.“ | | | 

So, if notice is given to A. who purchaſes in the name of a 
truſtee. Eg. Abr. 330. Ca. Ch. 38. | 

Or, inthe name of his fon. Tl. | 

Or, the conveyance be to the ſon and his heirs, who had not 
notice. [bid, | | | | 

bo, if A. has notice and purchaſes in the name of B. 
and then agrees that B. ſhall be the purchaſer, who pays the 
money not having notice; he ſhall be affected by the notice to . 
or his approbation of the purchaſe by A. makes A. his agent ab 
mito. Eq. Abr. 331. 2 Ver. 609. t N 

[A ſecond mortgagee with notice of firſt, but without notice 
of a truſt· charge prior to both, of which ſirſt mortgagee had no- 
ce, muſt take ſubjeA to that demand. E. Pomfret v. Ld. 
Widjor, T. 1952, 2 Vezey 472.] | 


(4 C. 6.) When not, 


[Tho' a father making ſettlement appears to have notice of 
a tent. charge on the lands, yet this is not ſuificient evidence of 
notice, to affect wife and ſon claiming under ſuch ſettlement as 
tie apparent owner might make. Whitfield v. Fouſſet, Il. 1749. 
I Fezey 387% ts . 
1A. has notice of a prior ſettlement or incumbrance, and pur, 
chaſes, and afterwards ſells to B. who has not notice, who ſells 
10 Cho has; C. ſhall not be charged by the notice to A. or to 
himſelf; for then an innocent purchaſer could never e J. KX. 
uu. fer Maſler of the Rolls, but reverſed per Lord Keeper, 
Hi. 169g. Eq. Alr. 331. _— Ts 
So, the allignee of a mortgage, through aſſignments from 
perſons not having notice of a defect in the title, is not bound to 
bilcover wheti:e; he had perſonal notice. 2 Brown C6.“ cif | 
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[If a man by warriage- articles agrees to ſettle a church lea 
on himſelf, wife, and iſſue, and afterwards ſells. it to a ſtranger, 
who has no notice of the articles, and his executors ſell it io . 


B.'s purchaſe ſhall ſtand good againſt thoſe claiming unde 


the articles. Lowther v. Carleton, H. 9 G. 2. C. T. T. 18, F: 
H. 1741. 2 Athyns 242.) | : | ol 
So, if A. purchaſes having notice, and ſells to B. who has 10 will 0 
notice that the vendor was only tenant for life, tho? a bill by the So, 
ſon againſt B. ſhall be diſmiſſed, yet A. ſhall account for the pu- Cue, 
chaſe- money to the ſon and for intereſt from the death of 80, 
the father. Eg. Ar. 331. 2 Ver. 384. and a 
And tho? J takes an aſſigament of a mortgage to protect hi celling 
purchaſe, he ſhall be allowed only the money due upon the mon. So, 
gage, which was prior to the ſettlement. 16:4. of my 
[If a counſel employed to look over a title, by ſome other Or, 
tranſaction foreign to this huſineſs has notice, it does not aſſed Cb. 30 
the purchaſer, bid. Worſley v. E. Scarhro', M. 1746. 3 4. 80, 
Vn, 392. Lowther v. Carleton, H. 9 G. 2. C. T. 7. 10, charge 
H. 1741. 2 Athyns 242. ; | Or, 
[The court is tender of extending conſtruAive notices, but Or. 
will not lay it down as a general rule that notice to a perſon con- diſchar 
cerned for both parties is not good to a mortgagee, yet will ad- Or, 
here to this rule, that notice ſhould be in the ſame tranſactuo, cipal, 
Warrick v. Warrick, H. 1745. 3 Atkyns 291.] If a 
F that th 
(4 C. 7.) When Notice does not prejudice, w_ 
| | are ſatis 
If a man purchaſes for valuable conſideration, he ſhall on (WH 
be prejudiced by a voluntary ſettlement, tho' he had notice of it Years, | 
F | | Jin pſon 
[A man who purchaſes for a valuable conſideration, with to- far 
tice of a voluntary ſettlement, from a perſon who bought without of antie 
notice, ſhall thelter himſelf under the firſt purchaſcr, but his ſo that i 
intereſt muſt be exactly the fame. Braudlyn v. Ord. M. 173) n Was p 
1 Alhyrs 571. 3 1 compel 
So, if a bill be againſt a purchaſer for valuable conſideration, R. 103, 
which charges that the defendant had notice, and that it v3 If jug 
mentioned ia ſuch a leaſe, and defendant denies notice, ard (Aj 
that it is there mentioned; he need not produce the Jrale, l:1gth. e 
tho? there be a replication to the anſwer, without ſome proof bu recor 
that falſiſies his anſwer; for it tends obliquely to a diſcovery : 
of bis title. Cont. per Maſter of the Rulls, R. fer Lid ? Tho! 
Keeper 1704. Eg. Abr. 334. . : apy 
So, if a putchaſer has notice of a ſettlement, which makes the dec tha 
vendor tcnant for life, but, who before iſſue might bar the co. Hg the 
tingent remainders, he ſhall not be affected, if he had not notict 3 
ghat the vendor had iſſue born five days before. Eg. Ar. 333 ” app 
Cited by Racvlinſon, 2 Ver, 159. © es 3 
(4D) bor that 
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(4 D.) Obligation. 
(4 D. 1.) Shall be cancelled. 


/ 


Fa bond or other ſecurity for money be ſat“ ied, and the (4D. 1.) 

obligee will not cancel or deliver it to the obligor, chancery Being ſatis» 
vill oblige bim to do it. 1 Ch. K. Ear! of Oxford, 8, ge , 

So, if part of the debt be ſatisfied, upon payment of the re- (4D. 11.) 
fidue chancery will compel the delivery of the ſecurity. | 

So, if double fecurity be given for the ſame debt, as a bond 
and a pawn, Cc. if one is ſatisfied, chancery will oblige the can- 
celling of the other. CEE | | 

$0, if the money be paid to my ſerivener, who has the diſpoſal 
of my money. | „ 

Or, to my wife, who uſually receives money for me. K. Cs, 
Ch. 38. | SP 3 
805 if it be ſatisfied by one obligor, the other ſhall be dif 
charged from the bond. | 
Or, if the bond be releaſed, or otherwiſe diſcharged, | 
Or. if it be ſatisfied by the principal the ſurety ſhall be 

diſcharged. I 5 
Or, if the obligee has accepted other ſecurity from the prin- 
cipal. e 1 ay 2 
1 afrer a bond of gool. for payment of 450/. it be agreed, 
that the obligor ſhall pay 804. per ann. till the 450l. and every 
part be paid; if by the 80. per ann. the 450. and iatcreſt 
are ſatisfied, the bond ſhall be cancelled. R. 1 Ver. 352. 

[Where no demand has been made on a bond for twenty 
years, it ſhall be deemed fatisfied even at law. Gratwick v. 
dinffon, H. 1740. 2 Athyns 144.] 

if arecogrizance or bond be for payment of an annuity, £7, 
of antient date, and no annuity paid or demanded for many years, 
ſo that it may be preſumed to be fatisfied, the land out of which 
t was paid being ſold by conſent of all parties, chaxcery will 
compel the cancelling of the recognizance or bond. 1 C4, 
K. 103, 106. Vide foft, (4 D. 17.) os 

If judgment be given upon the bond. 1 Ch. R. 107. 

judgment ſhall not be preſumed ſatisfied merely from 
"gh of time, (as forty-two years) if ſatisfaction is hot cured 
bu record, Kemys v. Ruſcombe, T. 1740. 2 Atkyns 45.] 


| Tho! a bond be forfeited, chancery will compel the cancelling of 4D. 20 
„pon payment of principal, intereſt, and.cofts.; and the ob- After for- 
120 hail not have the penalty. Vide Eq. Ar. 91. feitute. 
If the bond be to ſave harmleſs, the obligor thall be relieved 
Fncrally, on payment of ſo much, as upon a trial at law the ob- 
te appears to be damnified, 1 Ch. R. 199. 5 
; But if the obligee by his anſwer ſwears, that he is damniſied 
e the penalty of the bond, there needs no trial, but the ob- 


bv; Hall be ouſted of his relief without trial. I. * 
| | ' # 


* 
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| Alf a bond be given for goods taken up to raiſe money by the 0 
n ſale of them, it will be ordered to be delivered up on payment of "is 
the money actually raiſed. 1 Brown 149.* | 3 

If a bond, by @ ſubſequent agreement to take 800. per ann. ul en 

the whole is paid, be overpaid, chancery will not oblige the re. mon 

payment of ti ſurplus. 1 Yer. 352: - FI 

But if principal and intereſt exceed the penalty, chancery vil =” 

- compel the payment of theintereſt and coſts, as well as of th [ 

principal, R. Ca. in Parl. 16. Dub. 2 Ca. Ch, 185. Vid. 

ante, (3 A. 4.)—Poft, (4 D. 16.) . | 1 

Vet, if a judgment be obtained for the penalty, upon pay. * 

ment of ſo much as is due upon the judgment, with interelt frun will 

the time of the judgment and coſts at law and equity, the judy. 15 

ment ſhall be ſatisſed and bond delivered up, tho' the principal Sans 

| and intereſt due exceed the ſum for which the judgment is [i 

8 3 obtained. R. Ca. Cb. 24. 1 Ver. 350. . conſu 
But money paid, not exceeding the intereſt due, ſhall be in, two b 

tended to be paid for intereſt. Ca. Ch. 24. Vide ante, (3 8. 6 them 
And, if money be paid the ſame term, but before actual entry 1739 
of the judgment, it ſhall be intended as intereſt upon the bond, (If 
and not to be paid upon the judgment. R. Ca. Ch. 24. or giv 
So, if land be deviſed for payment of debts, and the intereff walua! 
due upon a bond exceeds the penalty, nothing but the penalty was cc 

ſhail be paid; for the deviſe was for ſecurity of the debt, and Jes th 

not to enlarge it. 1 Hal. 154. . 4 8 P 17 
. 10 of 

(4 D. 3.) Or, relieved againſt. chery, 
7 | | randn 
If a bond or other ſecurity be obtained by fraud or pradite, : ſtran 
(4 D. 3.) 3 7 et . "oi . | . f 4 TR 

It the obli- chancery will relieve againſt it; as, if upon the marriage of 4.1 thing 

| gation be ſon to the daughter of B. B. will not conſent, unlels all the death, 
_ obtained by debts of the fon are diſcharged, upon which his brother dif months 
* charges them, but afterwards the ſon, with the conſent of de to be c 
daughter, gives a bond ſor the ſame ſum to his brother; char bond fe 
cery will direct the bond of the ſon to be canceiled, at the fut d tereſt ir 
the wife, or of the obligor himſelf. R. 1 Ver. 348. Vide aut, judome 
* (3 2. 8.) | 8 5 - | pays. J. 
| {If on marriage. articles, A. gives 3000l. with his dzvgntch and thr 
and B. gives up 3ocl. per annum of her jointure to her ſon, ol L dies 

a ſetilement on the marriage, but the intended huſband fects! ecutors 
without the privity of his relations, gives a bond to 1 9 the prin 
r£00!. za perperual injunction ſhall go againſt the bond, 4 pi forackn 

ſeit of the ablipor himſelf. Turton v. Benſon, M. 6 C. J bond is 
Parker, C. on appeal from the rolls. Str. 240.) BR or any | 
If a poor man ſuing for an eſtate gives bond to2 PF" amounts 
alliſting him with ſmall ſums and raking pains in the affair * aß relief, 

this is obtaincd by preſſing for payment of the money advance L nd 
the bond ſhall ſtand as ſecurity only for the money my lee C. 

and intcreſt, and the obligee may bring quantum meruii ſor i kvully, 


pains, Oc. 2 oof v. Hines, , 9 G. . C. ; i - 111.] | 90, 


* 
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80, if a bond be obtained from an heir for 800. to be paid at 
' the death of his father, upon the delivery of goods of 400l. 


value, he ſhall be relieved, upon payment of principal. and inter- 


ett. K. per Finch. . The bargain being managed by an infa- 


mous perſon, aud the father alledged to be then ill, who 


died within eighteen months. Conf. per N:rtb, heſuamer, 


2 Ver. 359. | | 

(If I aged twenty-ſix, but her father being alive, en- 
ters privately into joint bonds with a man for marriage, tho? 
there are no marks of fraud, nor any great inequality of circum- 
ſtances or condition, yet on application of the woman, the court 


will (on. public and general. conſiderations chiefly, and for that 


itis a fraud on the parent) decree the bond to be cancelled. | 


Wodbouſe V. Shepley. H. 143» 3 Atkyns 535. ] — 
[The court will direct an inquiry before a maſter into the 
conſideration of a bond, if there is a ſuſpicion of fraud; as if 
tuo bonds are given the ſame day for different ſumns, and one of 
them juſt double the penalty of the other, Fred v. Reed, M. 
1739. 2 Ailyns 16. | - | 
(If a woman about to marry, parts with ſome of her property, 


or gives ſecurity, or aſſignment, the court will relieve, unleſs for 


valuable conſideration ; and in that caſe, huſband from whom it 
was concealed, tho? his bill is diſmiſſed, ſhall not pay coſts, un- 


lels the concealment was at his wife's requelt, Blanchet v. Foſter, 


P. 1751. 2 Vezey 264.] 
aged thirty, father and mother dead, married, in poſſeſ- 


fon of 7, 500. per annum, naturally ſtrong, but hurt by debau- 


chery, greatly indebted, and having great expectations from his 
g1andmother M. aged ſeventy-eight, but healthy, applies ro A 
a ſtranger for 5oo00/. to pay his debts, which he gives him, 
king a bond conditioned for payment of 10,000/. at M.“'s 
death, if S. ſurvives her, but not otherwiſe. Six years five 
moaths after M. dies, and two months after J. delivers up bond 
to be cancelled, and F. now in great circumitances executes new 
bond for 20,0607. conditioncd for payment of 10,000). and in- 
tereſt in four months, and gives warrant of attorney to enter up 


pays.F. lool. in part, and three months after, 100c/, more, 
ad three months after, that is, twenty months after M.'s death 
d. dies, having never ſought relief againſt the bargain ; his ex- 
tcutors ſhall have relief only againſt the penalty, bur ſhall pay 
tre principal and intereſt on the laſt bond, with coſts at law, and 
for acknowledging ſatisfaRion, (but not in equity) for this firſt 
dond is not ufurious, nor contrary to conſcience, and relievable 
on any principle of equity; and if it had, yet the new bond 
«119unts to a confirmation, and is ſufficient to bar the executors 
of relief Earl Cheſterfield, exccutor of Spencer, v. Fanſſen, bart. 
and HJ. 1750. on great conſideration, per Hardicke C. 
lee C. J. Wilkes C. J., Strange M. K. and Burnet J. unani- 
kouſly, I An. 301, 339. 2 Vexcy 125. 1 Wl. 286, ] | 


ji%2ment which is done; a year after giving the laſt bond S. 


So, | 
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4.4.) So, if a bond be obtained, without a conſideration perfir, 


_— ee ed; as, in conſideration of a debt aſſigned, which cannot be Ri 
not per- Tecovered. £2 | ; Bu 
formed, But if the bond be to pay 20). per ann. to A. for life in c. * 
Fide Pe, ſide ration that he has aſſigned two leaſes to the obligor ; ibo th 5 . 
40.7, 18.) jeaſes were forfeited before aſſignment, yet if the leſſor does un . i 
take advantage of it, the obligor ſhall not be relieved. (3 If 
R. 49 =} 5 viſor 
1 * 85 En 4 it be obtained for a thing illegal ; as upon a fimonizey Lev 
— But a bond to reſign, upon requeſt, ſhall not be avoid 1 x 
Vide Egliſe, (N. z.) | poſta 
Yet, if an ill uſe be made of a bond to reſign, as if he detain the ec 
his tithes, fc. an injunction ſhall be granted upon it. R. 2 0 1740. 
Ch. 186. 1 Ver. 411, 412. Vide Egliſe. (N. 3.) * Vid 4. (If 
Gler 268. * . „ Knows 
ll on bond of reſignation, inftead of requiring it, it is agreed . 
incumbent ſhall - pay 3o/, per annum, and he pays it for fone eres 
years; injunction ſhall be granted to the bond. Peelæ v. Con, death, 
M. 9 C. Si. 534] 3 gebes; 
So, if the conſideration of the bond was for procuring a na- "ON 
riage, tho there does not appear any fraud or other wiseaſance and ſh 
in obtaining it, chancery will give relief. R. Ca. Furl. 11. R Cifs 1 
1 Ch. R. 87. R. 1 Ver. 412. | 
[IF a man gives bond to another, for uſing influence orer hi If a 
grandfather to make a will in his favour, and not alter it, it ſul money, 
be delivered up, but without colts, Dehenhem v. Ox, T. 1749 FR 
1 Vezey 216.] . 80, 
Or, for money borrowed when the obligor was engaged u pincip 
play by the artifice of the obligee. 1 Ch. K. 89. of Tow 
480, if a bond was given for money won at play, and the [But 
; obligor afterwards paid part of the money, yet after ſeveral jan paying, 
the court will order the bond to be delivered up, and the money tion, w. 
paid to be returned. Ambler 269. Vide ft. g Ann. c. 14. brinps 
Or, for payment, if he did not marry his ſervast, J. 1 Few 
2 Ver. 102. | | The 
So, if a bond be by a ſon, upon the ſettlement of a houſe ves ety o 
him by his brother, who had a prejudice againſt their * hymen 
that he ſhould never permit his mother to come to his boat, perhaps 
1 ##.-412; 4. * | ö 7 560 
If a bond * to pay 100. if ſhe married a ſecond dus die 
tho? there be a counter - bond to pay as much to her executer popoſes 
the did not marry. K. 2 Ver. 215,66 1 mortpag 
So-a recognizance, bond, c. by tenant in tail, chat a hs Receives 
not ſuffer a common recovery, ſhall be cancelled. A. wn the firſt 
Cont. If given by a ſon to a father at the time of the ſeruen® And i 
on him in tail. 2 Fer. 233, 5 1 Onveyer 
So, a bond by tenant in tail, that he will not commit * = for 
r, il 


K. 2 V. 251. e 5 85 


© ſure 


So, if a bond was given by an apprentice for money y won at 


gaming by another apprentice. K. 2 Ver. 291. | 

But if A. gives a bond and judgment for money which he bor- 
rows to ſupply perſons, who game, and gives large premiums; 
cuncery will not relieve, without payment of principal, intereſt, 
and coſts. R. 2 Ver. 171. es . 

If a bond is given. for having procured the office of a ſuper- 
viſor of exciſe, and for being to procure the office of colleQor, 
iris within feat. 5 & 6 Ed. 6. and ſhall be cancelled. Law v. 
Law, M. 9 G. 3. C. T 7. 140. 3 P. V. 391.] | 

[If a man on a compoſition with his creditors, gives a bond to 
one to pay him the reſidue of his debt, over and above the com- 

ſition, in order to induce him to conſent, it is void, as within 
the equity of 5 G. 2.c. 30. C 11. Semb. Spurret v. Spiller, M. 
1740. 1 Atkyns 105. | | 45 


If a man living ſeparate from bis wife, marries a woman who 


knows not his wife is living, which ſhe afterwards diſcovers, but 
the man prevails with her to ſtay with him; and five years after 


gives 2 bond to a truſtee for her, to leave her 1000). at his 


death, and dies; this ſhall be (poſtponed to all ſimple contract 
dts; it is worſe than a voluntary one, being on a wicked con- 
ſdetation; had it been given immediately aſter the diſcovery, 
and ſhe had quitted him, it would have been good. Lady Cox's 
Cie, M. 1734. 3 P. W. 339-] | | 


If a man be baund as ſurety? and the principal has paid the 


money, and afterwards the ſurety is ſued, he ſhall be relieved in 
cbancery. | 

80, if the ſurety is damniſied, he ſhall be reheved againſt the 
principal, tho” he has not a counter-ſecurity : fo by the cuſtom 
of London. 1 Ver. 456. | 


(4 D. 6.) 
Obligation 
by a ſurety. 


[But a ſurety has no right to have the bond-affigned to him on 


paying the money; and if he tenders the money on that condi- 


tion, which the obligee refuſes and brings action, and ſurety _ 


brings bill, ſurety ſhall pay coſts. Gammon v. Stone, M. 1749. 
1 Fey 339. : 


[The court will not order an obligee to aſſign a bond to the 


ſurety on payment, for the principal co-obligor might then plead 


payment, on an action in the name of the obligee ; but caſe, or 
* . lies. WWoffington v. Sparks, T. 1754. 2 Ve- 
#7 569. 
[If A. tenant in tail to raiſe money to pay debts on his eſtate, 
hopoſes to his brother B. tenant in tail in remainder to join in 
mortgage for 10007. and in a bond, which is done, and A. only 
ewes the money; the perſonal eſtate of A. ſhall be liable in 
dbe firſt place, Robinſun v. Gee, T. 1749. 1 Vezey 251. | 


And if the land of the principal deſcends 10 his heir, and is | 


emexed by him in truſt, the ſurety ſhall compel a ſale of the 

kan] for his payment, | : 5 
Or, if debts are aſligned by the principe! for ſatisfadion of 
* ſurety, he ſhall compel the payment thereof to himſelf, 1 
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If 4. makes a mortgage and B. is ſurety for him, and afer. unle 
wards it appears that the mortgage was upon a deſective tile 7.1 
but he, who had the title, in compaſſion to A. makes a leaſe u | 
D. in truſt for A. and then B. is ſued by the mortgagee; he St 


ſhall compel D. to aſſign for his ſecurity. R. 2 Ver. 12. 

Tf there be a judgment againſt A. and againſt his bail, and x 
terwards the ſureties of. 4. being ſued, pay the money; they 
ſhall be aided againſt the bail, and the judgment againſt the bal 


ſhall be aſſigned to ſecure to them principal, intereſt, and coſt, I 
without contribution. R. 2 Ver. 608. | : 0 terw: 
Tho' the ſureties by their bill alledge an agreement to py: (1 
proportion, if the bail deny the agreement. 2 Ver. 60g. ment 
If one ſurety pays the whole, he ſhall have contribution agar Hiles 
the other ſurety. Semb. cont. Godb. 243. Acc. Ch. K. iz 
Vide ante, (2 S.) ; i | 80 
[If two perſons are jointly bound, and one dies, equity nil doub 
decree his repreſentative to be Charged pari paſſu with the ſui. Bi 
vor. Primroſe v. Bromley, M. 1739. 1 Aitkyns 89.] 1000. 
So, if three are bound in a bond, recognizance, Cc. and one boun 
only is ſued and pays the whole, and another. is inſolvent, he whic| 
who has paid ſhall have contribution againſt the third for a mo- to be 
iety. N. Ca. Ch. 246. 1 Ch. R. 35, 120. But K. that tie B. 
third ſurety ſhall pay only a third. 1 Ch. R. 150. 
So by the cuſtom of London, one ſurety paying the who| 80 
ſhall make the other ſureties contribute. 1 Ver. 456. wk 
If a ſurety changes himſelf for another not ſufficient, he ſuil yires 
not be charged in equity, upon a ſuggeſtion of covin in ſuch 1 
exchange; for equity will not charge a ſurety further than be i * 
bound by law. I Ver. 196. | bs 
\ (IF A. and B. principals, and C. ſurety are Jointly and fere- er 
rally bound to D. and on C.'s becoming uneaſy, D. agrees with if ſhe 
A. to take four notes, and a draft of A. and B. on a banker, in dann: 
lieu of the bond, but makes 4 give him a note ſigned in the N 
names of A. B. and C. (but without C. 's knowledge, Semb.) u (lr 
make good any deficiency, and D. puts the bond, with a receipt vith | 
for principal and intereſt, into C.'s hands, and A. and B. be- "Ty 
come bankrupt, C. ſhall not be liable. Skip v. Huey, P. 174 fon ; - 
3 Athyns 91. ] | ; he an 
If a bond is burnt or cancclled by accident or miſtake, & 20d ti 
procured by fraud by the principal to be delivered up, this coun ord-; 
will ſet it up againſt a ſurety, tho” extinguiſhed at law. Ibid. tore 
So, if a ſen ig bound in a recognizance with a father toi 5. J. 
the marriage portion of his daughter, but the recognizinc? 
is defective in law ; the ſon ſhall not be charged in equity 
2 Ver. 393. | = . 
Il a father gives bond for money advanced by his . 
his ſon on his marriage, the ſon pays the intereſt, yet it * : 
a debt on the father's eſtate, for it is an advancement of the 10 85 
Hill v. Ballard, 1747. 1 Vezey 77. ] 3 ante, 
[A receiver CR be removed at the requeſt of his aer; 45 
only, nor the ſureties diſcharged that others may be 1 | * Lund 
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unleſs it appears for the good of the eſtate. Griffith v. Griffith, 
7. 1751. 2 Vexey 400. „ 
80 the obligor ſhall be rehieved, where the bond was given 3 
without 2 real confideration; as, if the leſſee of tenant for life no conſi- 
at the rent of tool. per ann. gives a bond for part of the rent deration 
due at Michaelmas, where the tenant for life died before Michael. for it. 
mar, tho” his death was known. R. Ca. Ch. 239. of W 
"If 4. gives bond to ſetile his eſtate upon his brother, and af. (4.4 
terwards marries. R. 2 Ver. 189. | | 
[The expence a man is at in ſtanding for member of parlia- 
ment at the requeſt of another, is not a valuable conſideration. 
Stiles v. Attorney-general, H. 1740. 2 Atkyns 152. 


80 an obligor ſhall be relieved, if there would otherwiſe be a (4 D. 8. 
double charge upon kim. 5 OS If there 
But if there be a decree againſt A. to pay goo!. and he pays 2 be a 
700. and gives a bond for the reſidue, and afterwards becomes —_— by 
bound with B. the obligee, as ſurety for 100/. That bond, the obliga- 
which is accnmulative for the money decreed, ſhall not be taken tion. 

tobe in fatisfaction of the 100). for which A. was ſurety with. 

B. R. Ch. R. 297. | 


80, if the obligee makes an ill uſe of words inſerted in the (,n. 9.) 
condition, the obligor ſhall be aided in equity; as, if a mother If there be 
gires a bond for her ſon, being an apprentice, for his honeſt be- an artful 
hariour, and that ſhe will pay all that her ſon by note under his wv ae, 
hand acknowledges that he has embezzled ; and the maſter ob- Kos 
tains a note of the ſon of his embezzlement, and three years af- 
terwards informs his mother thereof; the obligor ſhail be aided, 
if ſhe pays as much as is proved upon an iſſue to try quantuin 
dannificatus, and the note ſhall not be allowed in evidence at the 
tal, Ch. K. 47. 

{If an unqualified perfon taken poaching gives bond for 1007. 
with his father furety, not to ſhoot, hunt or fiſh again, without 
licence from the gamekeeper, or in company with a qualified per- 
fon ; and three years after, invited by the gamekeeper's brother, 
he angles and catches two flounders in his company, and dies; 
and two y-ars after the father is an evidence againft two of the 
lord s ſcrvants, and then the bond is recovered againſt lum, the 
court will order the penalty and damages to be returned. Roy 
„ D. of Beaufort, T. 1741. 2 Atkyns 190.] | 


(4 D. 10.) So the Obliger ſhall be relieved ; 


59 the condition of a bond ſhall be qualified in equity. Vide (4D. 10.) 
"te, (2 Q. 1.) Ke 7 . Where the 
: 2 if an cxecutor gives a recognizance to the chamberlain of 9 
"din, for payment of an orphan's portion abſolutely, and af- become un- 
| | | terwards reaſonable» 


PY p 


enancrry: 


terwards the aſſets fail; the executor ſhall not be bound to pay 


beyond the extent of the aſſets. R. Ca. Ch. 191, I 
But a bond giyen for money to be paid upon a purchaſe ſh; 8 
not be avoided, becauſe the purchaſe does not anſwer his inten, rang 
2 Ver. 243. | Np | 0 
So, if a bond be to pay 40/. per ann. out of the profits of a 10 
office, and afterwards the office was taken away for ſeveral yezr 5 lh 
by the uſurper, and upon the reſtoration of the king revived ; he 3 
ſhall not pay during the years in which the office was ſuppreſe, Gr. 
. G. . Bp | | 1 
 . Ifa bond be for payment of rent for a wharf, which becomes I os 
ſurrounded by water ; he ſhall be relieved againſt the penalty of will 
the bond, but not againſt the rent. R. Ca. Ch. 84. | hail f. 
If a bond be upon bottomree, in conſideration of 400l, to per. bs 
form a voyage in fix months, and at the end of fis months 1 wil 4 
pay the 4oo/l. with 40l. premium; if the ſhip is detained in the telien 
river, he ſhall pay only legal intereſt. R. 1 Ver. 264. 1941 
[If 4. borrows money of B. on bottomree, and agrees to y <> 
261. per cent. the principal to be diſcharged when the remit 
tances from the ſhip and produce are fold, after the retum of | 
the ſhip till the ſale only 54 per cent. to be paid; proviſo, if the "Ry 
whole goods loſt, the principal to fink ; if part, to abate propor- hs” 
tionably ; B. ſhall have 26/. per cent. for the ſums lent during Tho 
the voyages outward and homeward ; as to the homeward only, 85 
in proportion to the value of the goods remitted ; and 51. r fall be 
cent. for the reſt of the time. Warner v. Watkins, P. 1757. * 
2 Atdyns 4.] | 1 On 
If a bond be by mariners that they will not demand wages til 80. a 
the return of the ſhip from the Fa/t-Indies to London, and the 3 a 
ſhip. in the return is taken by an enemy; the mariners ſhall hate "I ; 
wages to the Jaſt place of delivery. R. 2 Ver. 728. 1 renal 
If a man enter into a bond to build a bridge and ſupport it agg 
for ſeven years, and the penalty of the bond is the ſum actual As 
paid him by the obligees ; he afterwards builds the bridge which i 
is thrown down by a great flood within the ſeven years, and the joint 0 
A . - Ty 8 . : 20 0dl1 
obligor refuſes to build another, yet an injunction will be grant: bars 
to reſtrain an action on the bond and an iſſue directed to ui ul cone 
quantum damnificutus, the ſum contained in the bond being à fe. a 
nals 2 Frown 341.“ | 90. if 
85 SE | 3 dran his 
(J. D. 11.) So, if the condition of the bond be performed by a thing equie celled, an 
Or, is ſatis- valent, the obligor thall be relieved ; as, if the condition be lo telic ved o 
fied by convey $ol. per ann. for a jointur?, and he deviſes 50. t am. tte jointy 
e to her; for it ſhall be intended in diſcharge of the bond, | If 4, 
Vide ame, 1 Ch. R. 46. | | F „ evicted 
(4D. 1.) Or, to leave his wife, if ſhe ſurvives, 500l. and the huſbas and 20% x 
by deviſe gives her Jands for life, and other Jands 1n fee, at Ut 4 
makes his wife executrix ; if the real and perſonal eſtate given 5 80, if , 
the wife amount to 500. the heir ſhall have relief agaioſt de he name 
bond. Ch. R. 43. 80 bol the bo 
= 9. 290. 
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$, if the bond was piven by contrirance. Vide ante, (3. Z. g. 105 D. 12.) 


7 —4 D 3.) | I the obli- 
al do, if a bond be obtained by dureſs, it ſhall be decreed to be given by 
lt, earcelled. _ | NED SENT : contri 

Or, by force or terror, tho there be no actual dureſs. 2 Ver. vance, or 
5 baſk : | | by force, 


we! if a bond, note, Qc. prerended to be given through ter- or terror. 


ror, be afterwards voluntarily confirmed, by judgment, mortgage, 
Ec. it ſhell not be cancelled by a decree. Eg. R. g. Ee 
If A. under criminal profecntion, unable to get bail; employs 

J an attorney, who by A.'s inſtructions in writing, draws his 
will; with a legacy of ooo. to B. who afterwards procures 

bail for 4. and on the very day A. gives bond to B. to be void 

on leaving him a legacy of 10001. A. afterwards revokes this 

vill, and makes another, leaving no legacy to B.; yet equity will 

relieve againſt the bond. Walmſley v. Booth, T. 1739. and R 
1741. 2 Aikyns 25.] 5 „ 


(4D. 13.) So the Obligee ſhall be relieved, © 


of | 5 f 
the Fo an obligee ſhall be relieved, where the deed, or bond is HARE 


22 33 


Tho' the deed, or bond be voluntary. Semb. Ca. Ch. 78. oft. 


So, if a bond be loſt and the principal inſolvent, the obligee 
ſhall be relieved againſt the ſurety. N. Ca. Ch. 78 2 Ca. Cb. 
. | | 5 | 

So, if a ſtatute, recognizance, &r. be loſt. 1 
So, if an annuity be given to a maid ſervant, and the bond for 
ſecuring it is loſt, it ſhall be decreed; g. Ar. 24. 

{If A. and B. give a joint bond, and the condition is joint and 
ſereral, the repreſentatives real and perſonal of one dying, are 
lable, Biſbop v. Church, M. 1750. 2 Vene 100, 371. 


al [An obligee does not loſe his equity againſt a joint-obligor or 
| the bis repreſentatives, by refuſing them liberty to ſue the other 
* hint. obligor in his name; for he is not obliged to do it. 1bid.] 


But there ſhall be no relief upon a motion, without a bill againſt 
il concerned. Ca. Ch. 270. 


do, if huſband gives a bond after marriage to make a jointure (45. 14) 
von his wite, the huſband makes a jointure and the bond is can- If the per- 
(lied, and afterwards the jointure is evicted ;. the wife ſhall be formance 
lere out of the perſonal eſtate of the huſband to the value of wa not 
the 1onture. I Ver. 427. | | effecual, 
a If 4. gives a bond to a leſſee for his quiet enjoyment, and he 
„ ended for non-payment of rent, upon which the bond is ſued 
n« 20, recovered; chancery will compel the leſſee 10 re- pay the 
20 o J. 1 C. R. 95. | 
yaw 1 A. lends 1001. to B. and C. and takes a bond for it, in 
means atruſtee, from B. and C. and afterwards marries B, 
5. 5 nd be extinct at law, A. ſhall have relief in equity. 2 
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If money is lent to two perſons, and either thro fraud « fore, 
Want of ikill the bond is made joint only the court will dec lache 
as if it had been joint and ſeveral. Simpſon v. Vaughan, H. g; if 
2 Athyns 31.) | | , of it 
II huſband previous to marriage gives bond to wife, to {+ the pe 
cure her 170cl. if ſhe ſurvives ; as there is fraud in the huſad, [50 

- equity will carry the agreement into execution according to th tle one 
intention. HWathyns'v. Wathyas, M. 1740. 2 Athyns gb. the co 
IIf A. gives a bond to B. a merchant, as a ſecurity for his. 2 0 
vice in buying goods abroad, where he is to ſtay a limited ting 1 4 
he buys very little, and returns before the time; this court canin — 
decree the penalty, for it is a bond for ſervice only, and lle: bases t 
noi int pane, where it is conſidered as the ſtated damages. ly akute 
this caſe the remedy is action quantum damnificat. Benſon v. bi. F 6 a 


pe Ver. 1 


fon, M. 1746. 3 Athyns 395.] 


(4 D. 15.) But the Obligee ſhall not be relieved, 
(47. 25.) Burt, generally, an obligee ſhould not be relieved in equiy 


If the obli- : ; $0 an 
Du againſt a ſurety, upon a defect in the bond, whereby the ſurety 


all be d 


Eirety, Ofc not chargeable by law. R. 2 Ca. Ch. 23. | | 3a real 
and not Tho? the defect happens by the act of the court itſelf; a, f 85 4 th 


chargeable the court orders a recognizance with ſurety to perform an ord 
by law. upon the hearing of a cauſe, and to pay what ſhall appear due 
the report of ſuch a maſter, and the maſter dies, and the plani 

dies inſolvent, whereupon the obligee procures A. to tale out 
miniſtration and to revive the ſuit, and obtains a report of ur 

ther maſter that 300. is due. Ibid. | 

So an obligee ſhall not be decreed to cancel. a prior ſecunty 

upon an agreement to do it upon giving other ſecurity to us cr 

ditors, if the other ſecurity be not effectually given. Cu. 


hort ga gE 
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302. 
| | Ka Ae | Ned to be 
(4D. 16.) So an obligee ſhall not be relieved beyond the penalty of b en ſevera] 
ee Mall bond; as, if A. covenants with the Eaft-India company, f, Lat whe! 
lever he. @ mul for every piece of cloth exported, and takes Z. tor ec, Cc. d 


yond the mate, who gives bond of 50. penalty, that he will not ex} Mere i: 


penalty of but afterwards exports ſo much, that the mulct amounts te 10 p apred 
the obliga- A. ſhall not have relief for the reſidue beyond the penalty of l e cbligee; 
bond. F. Ca. Ch. 226. Vide ante, (4 D. 2.) | der intere 
If A. upon a ſale of land, gives a ftatnte or bond for 00 NONey in 
enjoyment, and the land was intailed, charcety will not rehieves miſſion of 
purchaſer, beyond the penalty of the bond or ſtatute. K. fr ul gor 

R. 94. Ig. Abr. 288. | £4 We hit rat 

If A. gives a bond of 16001. penalty to pay 77. fel = 1703. 


11000. be fatisſied, and does not pay it; he hall be diſcharge 

payment of the penalty of the bond. 1 Ch. R. 201: 
So, tho“ he has paid divers fums before. 2. 2 Ver. * | 
But if the ohligee has judgment, and does not take we 

'scution, he ſhall have interett after the judgment a5 wen 


I; 
lite othe 
%nd to b 
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liches that he did not take out execution. E. Abr. 288. 


the penalty. K. 2 P. M. 192 5 

[So if a father on marriage of his daughter; gives bond to ſet- 
tle one third of whatever lands come to him on his father's death, 
the court will decree a ſpecific performance. Hapſon v. Trevor, 


1. 9 C. Str. 533. ] | | : 
if 2 ſon is bound with his father to A. for 2007. and the father 


ies to A. for 2001, he ſhall not be allowed to make ule of that 
latute to defeat the mortgage for the 200/, R. 2 Ver. 40. 
If a leſſee agrees to pay 20s. an acre increafe of rent, if he 
lows meadow, Oc. he ſhall not be relieved againſt the penalty. 
b Ver. 119. 


(4 D. 17.) An Obligation ſhall be delivered up, 


do an indenture of apprenticeſhip, and a bond for performance, 
{ll be delivered up after the ſervice is expired, if not ſued with- 
a reafonable time. R. Ca. Ch. 70. | 


jort21pte be conuſant of the purchaſe and does not give notice, 
r make demand for 17 years; for it ſhall be preſumed to have 
en diſcharged. 1 Ch. K. Go. 2 | No 
$9, if a bond be to pay 301. within nine days, and it is put in 
It after two and twenty years, where the defendant was at all 
es reſponſible. 1 Ch. K. 78, 88. 

90, tho' the ſuit be by an executor, where there had been no 
nar of principal or intereſt, and the teſtator died but 8 years 
ore, 1 Ch, R. 78. _ | | 
do a ſtatute, or recognizance, after 40 or 50 years ſhall be pre- 
ted io be diſcharged, where no demand appears, and there have 


of hi *n ſeveral purchaſcs of the eſtate, 1 Ch. R. 106, 137. 
to pa Lut where intereſt has been paid, the antiquity. of the ſtatute, 
for fi rc, Fc. does not prejudice. Ca. Ch. 304. | | 


V here to partners are obligors, and on breaking up the part- 
up agree that all bonds ſhall be diſcharged by one only, and 
Whgce agrees with him to leave the money with him on a 
der intereſt, and receives ſuch intereſt accordingly, and leaves 
Noney in his hands for many years While foivent, and on a 
miſlon of bankrupt comes in and has his dividerd, yet the 
kr cbligor ſhall pay the remainder cf the principal and intereſt 
be NJ rate. Heath v. Percival, M. 7 G. Par Parker L. C. 
A 1 | 


ﬆ the bond was given, chancery will compel the delivery of I. 
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f a bond recites an agreement and is given for the performance 
of it ; the obligor ſhall be decreed to perform, tho” it exceeds . 


pires a ſtaiute to the ſon for his indemnity, and-afterwards mort- 


(4 D. 17.) 
If it be not 
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So a mortgage ſhall be delivered up to the purchaſer, if the able timo. 


If n. | 11 5 | 
ite other party refuſes performance of the agreement for (4 D. 18.) 


tine obli- 


dad to the obligor; as, if A. ſells land, a ſhip, Or. and bse "fuſes 


pertorm 


ia bord for the money ; if A. afterwards refuſes to convey his part. 


de an's, 
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If money is lent to two perſons, and either thro” frand or 
want of ikill the bond is made joint only the court will decree 
as if it had been joint and ſeveral. Simpſon v. Vaughan, Hi. 1739. 
2 Atkyns 31.) | . 5 
If huſband previous to marriage gives bond to wife, to ſe. 
cure her 170cl. if the ſurvives; as there is fraud in the huſbaod, 
equity will carry the agreement into execution according to the 
intention. Watkyzs v. Maiſyns, M. 1740. 2 Athyns 90. 
{IF A. gives a bond to B. a merchant, as a ſecurity for his ſer. 
vice in buying goods abroad, where he is to ſtay a limited time, 
he buys very little, and returns before the time; this court cannot 
decree the penalty, for it is a bond for ſervice only, and like a 
no in int pane, where it is conſidered as the ſtated damages. In 
this caſe the remedy is action quantum damnificat, Benſon v. Gib- 


fon, M. 1746. 3 Athyns 395.] 


(4 D. 15.) But the Obligee ſhall not be relieved,” 


(47. 35.) But, -gercrally, an obligee ſhould not be relieved in equity 
: : — againſt a ſurety, upon a defect in the bond, whereby the ſurety is 
furety, Ge. not chargeable by law. R. 2 Ca. Ch. 23. = 
and not Tho? the defect happens by the act of the count itſelf; as, if 
chargeable the court orders a recognizance with ſurety to perform an order 
by law. upon the hearing of a cauſe, and to pay what hall appear due of 

the report of ſuch a maſter, and the maſter dies, and the plaintif 
dies inſolvent, whereupon the obligee procures 4. to take out at- 

miniſtration and to revive the ſuit, and obtains a report of ao. 

ther maſter that 300. is due. 7b:d. : 

So an obligee ſhall not be decreed to cancel a prior ſecurity 
upon an agreement to do it upon giving other ſecurity to his cre 
ditors, if the other ſecurity be not effectually given. Cu 6 
302. fv 3 


(4 D. 16.) So an obligee ſhall not be relieved beyond che penalty of bn 
Nor ſhall bond; as, if A. covenants with the Eafl-India company 10 fe 


eg a mulct for every piece of cloth exported, and takes Z. for his 
yond the mate, who gives bond of g5o/. penalty, that he will not expo" | 
penalty of but afterwards exports ſo much, that the mulct amounts i? he dip ag 


the obliga- H. ſhall not have rehef for the reſidue beyond the penalty of 11: oblip 
28 bond. R. Ca. Ch. 226. Vide ante, (4 D. 2.) | rin 
If A. upon a ſale of land, gives a ſtatute or bond ey © none) 
enjoyment, and the land was intailed, charcery will not relieves miſſoL 
purchaſer, beyond the penalty of the bond or ſtatute. R. | r chlic 

R. 94. Ig. Alr. 288. | : ; CF wm hit 

If A. gives a bond of 1600/.-penalty to pay 77h per = *. 403.) 

1100. be fatisfied, and does not pay it; he ſhall de diſcharge 4 

payment of the penalty of the bond. 1 Ch. R. 2010 * the c 

So, tho' he has paid divers fums before. 2. 2 Ver. 4 oy the | 

But if the ohligee has judgment, and does not take * und t 

ecution, he ſhall lia ve intereſt after the judgment as e for ia bog 
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fre, thoꝰ it exceeds the penalty of the bond, and it was his own | 


d or liches that he did not take out execution. Eq. Abr. 288. 
* f a bond recites an agreement and is given for the performance 
139 of it; the obligor ſhall be decreed to perform, tho” it exceeds 


the penalty. R. 2 P. W. 192. i 
So if a father on marriage of his daughter; gives bond to ſet- 


ge one third of whatever lands come to him on his father's death, 
the court will decree a ſpecific performance. Hopſon v. Trevor, 


M.gG. Str. 533+] 


xr F 2 ſon is bound with his father to A. for 2007. and the father 
hs tires a ſtaiute to the ſon for his indemnity, anJ-afterwards mort- 
e rages to A. for 2001. he ſhall not be allowed to make uſe of that 
_ lauie to defeat the mortgage for the 2000. R. 2 Ver. 40. 


If a leſſee agrees to pay 20s. an acre increafe of rent, if he 
lows meadow, Ec. he ſhall not be relieved againſt the penalty. 
J. 119. | Ws. 
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equity do an indenture of apprenticeſhip, and a bond for performance, (4 P. 17.) 
ety is ſill be delivered up after the ſervice is expired, if not ſued with- © = CHIP 


na reaſonable time. R. Ca. Ch. 70. 5 ar 


as, If So a mortgage ſhall be delivered up to the purchaſer, if the able timo. 
| order nongagee be conuſant of the purchaſe and does not give notice, 

due of tor make demand for 17 years; for it ſhall be preſumed to have 

Jainif been diſcharged. 1 Ch, R. o. : | | 

out al- $9, if a bond be to pay 3ol. within nine days, and it is put in 

of ao · lut after two and twenty years, where the defendant was at all 


ines reſponſible. 1 Ch. K. 78, 88. | 

do, tho' the ſuit be by an executor, where there had been no 
(nand of principal or intereſt, and the teſtator died but 8 years 
lte. 1 Ch, R. 78. | | 

do a ſtatute, or recognizance, after 40 or 50 years ſhall be pre- 
[ned to be diſcharged, where no demand appears, and there have 


ecurity, 
his cte 
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7 of hi hen ſeveral purchaſcs of the eſtate, 1 Ch. R. 106, 137. 

, do pa Lut where intereſt has been paid, the antiquity of the ſtatute, 
for hu lud, c. does not prejudice. Ca. Ch. 304. | 

| ex[oft Vhere two partners are obligors, and on breaking up the part- 
s to 7G np apree that all bonds ſhall be diſcharged by one only, and 
ty of le e obligce agrees with him to leave the money with him on a 


Wir intere(t, and receives ſuch intereſt accordingly, and leaves 


for que = Noney in his hands for many years while ſoivent, and on a 
my miſſon of bankrupt comes in and has his dividend, yet the 
R. | K coligor ſhall pay the remainder of the principal and intereſt 
oo the 5; rate. Heath v. Percival, M. 7 C. Per: Parker L. C. 
Ann. . 403. „„ | | = 
darged * „ | | £2 
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2 * - the bond was given, chancery will compel the delivery of I. tae obli- 
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(4 D. 19.) 
If the pe- 
nalty goes 


not appear K cein 
excethve, prejudice another in his trade, and he ſays, that his wares are 


they are not malum in ſe but fimilar to the bonds directed to guard 


(4 D. 20.) So he ſhall not be relieved upon pretence of 


If there 


n ing ſequeſtred in the time of Oliver Cromevell, and had an 5 
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the vendee ſhall have his bond delivered up, tho” the vendor 
afterwards is willing to convey. R. 2 Ca. Ch, 5. Vide an: 
(2 C. 16.) 5 5 f 

If A. puts his fon apprentice to B. and gives a bond for hi 
fidelity, and B. covenants, that he will ſettle the caſh-book every 
month; if B. neglects to do it, and the ſoa imbezils 800% 4 
ſhall be relieved for ſo much as was imbeziled after the fri 


month. R. 2 Ver. 518, 9. 
(4 D. 19.) When there ſhall be no Relief upon an Obligation. 


- An obligor ſhall not be relieved againſt the penalty of a bond, 
wherc there is no meaſure, which will ſhew the penalty to be 
exceſſive; as, where a man is bound in 207. that he will nat 


not good, whereby he loſes a cuſtomer for a ſmall matter ; the 
obligor ſhall not be relieved, for the coſts at law and equity are 
equal to the penalty. R. Ca. Ch. 184. | 

If an unqualified perfon is carried before a juſtice for carry- 
ing a gun enters into bond with his father for ſurety of 100/. no 
to ſhoot, hunt, fiſh, Efc. again, unleſs with the game-keeyer”s li 
cence, or in company with a qualified perſon ; it ſhall not be ſet 
aſide ; for ſuch bonds are beneficial, even to the obligor and 


againſt offences in the cuſtoms, and againſt deer-ſtealing. K. 
v. D. of Beaufort, T. 1741. 2 Alkyns 190.] 

[Such bond ſhall not be deemed a bare ſecurity that the oblige 
ſhall not offend again, but is by way of ſtated damages berwee 
the parties. /bid.} SS | 

[If A. aged twenty-four, gives bond for payment of 500! t 
B. fix months after his father C. 's death, then ſeventy, if he u 
vives him ; if not the bond void ; B. dies, two years after his ex 
ecutor aſſigns to D. C. dies, D. dies, application to A. who doe 

not deny the bond, but knows nothing of D. s executor, A. a1 

application to his widow, then action brought and verdict at 
judgment, and before judgment a bill for relief fifteen years af 
C.'s death, this court will only relieve againſt the penalij. H 
v. Ca:llovel, M. 1748. 1 Yezey 122.] 


payment, wi 


there was no real ſatisfaction ; as, where A. was bound to J. 
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[d not relieve him again 
B. tho? the act of oblivion diſcharged it upon payment, 


Bridg. Ld. K. Ca. Ch. 59. | . 
So he ſhall not be relieved, upon the preſumption 111 

from the antient date, when there is a reaſonable caule 
delay. 1 C. R. 117. Vide ante, (4 D. 17.) 
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Tho! it is recited as given, for money borrowed. 1 Ver. 483. 


Or, for ſecret ſervice. 2 Ver. 242. 
Tho” the defendant was proved to be a common ſtrumpet, 
where that was not expreſsly charged by the bill. 1 Ver. 484. 
If A. becomes acquainted with an orange-wench at the play- 


\ houſe, gives her a bond for 1000. to marry her in a twelve- 


month, or pay her 5oo/. and afterwards gets the bond from her 
ad deſtroys it, but offers to execute a new one, which he after- 
wards refuſes, and ſhe brings bill for the 500. and dies, and her 


mother and adminiſtratrix revives ; A. ſhall pay her 'the 500l. 


f 


ad intereſt from filing the original bill, and coſts. Atrtins v. 


lar, H. 1738. 1 Athyns 287,] 


So, if the bond cannot be recovered at law, upon proof that 


there was ſuch a bond, the woman ſhall be aided. 2 P. W. 432. 


So a bond or a grant to a woman debauched, defective through 
f2ud, ſhall be aided by the court. Fg. Ar. 31, 2 P. W. 432. 


do a bond to a maid- ſervant ſhall: not be preſumed to be ex 
tzrp1 canſei, if it be not proved. Eg. Abr. 24. Fs ; 

But a bond obtained by a common ſtrumper by impoſition ſhall 
be relieved againſt, at the ſuit of the executor of the party. E. 
2 Ver. 188, : 

*But the court will not relieve againſt a voluntary bond giyen 
to one who had been a common ſtrumpet before the obligor be- 
dime acquainted with her, after he had kept her ſeveral years. 
Anbler 641.“ | | 6 | 

{If a bill be brought to have ſatisfaQtion for a bond alledged 


to be given as premium pudicitie, and a croſs-bill to be relieved 


2anſt it, on a ſuggeſtion that the obligee was a lewd woman 
en infamous character; under this general charge, evidence 
of particular facts may be given, but it muſt be pointed and ap- 
pd 10 the general charge; and if it is proved that ſhe was 

| . guiliy 
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Periam, T. 1742. 2 Athyns 333, 337-] 

[If a bond is given by A. upon articles importing a gireg 
aſſignaient by a huſband of his wife (who is alſo a party) to the 
uſe of A. with covenant for quiet enjoyment, and further af. 
Trance, and an aſſignment and bill of {ale are given by 4, in truſt, 
for the beneſit of the wife, they ſhall both be ſet aſide ; 26 pro 
turpi cauſa. Robinſon v. Gee, T. 1749. 1 Vexey 251, 254. 
[But if A. by will deviſes the ſame goods to the wite, 1). 
Whether it ſhall be ſet aſide? Id..) | 

[If a young woman of good character comes to live in a mat. 
ried man's family, is ſeduced by him, and is the occaſion of ſe- 
paration between him and his wife, the court will not give relief 
on a bill for payment of 100/. and an annuity granted by him to 
the woman. Prieſt v. Parrot, H. 1750. 2 Vezey 160.] 

Tho? not charged by the bill to be given ex turpi cauſa, if the 
defendant by her anſwer inſiſts, that it was for a debt, 2 /r. 
188. N | 


(4D. 22.) So he ſhall not be relieved, becauſe it was given without con- 
—— ate ſideration, where it was given of his free will. 1 Ch. K. 157. 
given ? Semb. 2 Ver. 497. | X | 
without So, if an accountant, diſcharged by an act of indemnity of an 
impoſition, account, afterwards makes up his account, and gives a bond for 
or ſurprize. the balance; he ſhall not be relieved againſt his bond to the king, 


without the king's conſent. Semb, Hard. 204. 
(4 E.) Partition; 


O chancery will make partition of land by commiſſion. 2 F. 
V. 519. | _— 5 
Tho' hs be in truſt for 4. and B. in tail, and 4. be 
an infant; but the conveyance from the truſtees ſhall be reſpited, 
till the full age of A. that he may join, and mutual conveyances 
—— a2, F,c1g- ' * 3 
A bill for partition is a matter of right, and there 15 00 17” 
ſtance of not ſucceeding in it, but where there is not proof c 
title in the plaintiff, Ambler 2364. 3 
So a partition ſhall be made of a large waſte, tho it ma) 
inconventent. 2 Ca. Ch. 237. : 3 
The ſtrongeſt arguments of inconveniency will not Pferen. 
tho' the plaintiff was intitled to three or four hundred acres, . 
the defendant to four or five only, and though the defen 7 
would rather have given up his part than be at the expence oh 
partition, yet it was decreed, and'that it ſhould be at the equal 
pence of both parties. Ambler 237.“ . 5 
And the difficulty, however great, of making 3 b 
no objection to making a decree for one. 1d. 589. ad 
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guilty of acts of lewdneſs before her acquaintance with the obli. 
gor, the court will order the bond to be delivered up. Clarke r. 
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And it may be decreed, tho? either party be an infant, or feme 
covert. 1 Ch. R. 235. | | SIE FOR 

But where an infant is one of the parties, whether plaintiff. 
or defendant, he has time to ſhew ea 4 againit the decree, and 
therefore the court will order the other party's conveyance to be 
reſpited till the ſame time. . | 

So, if a partition is agreed between tenants in tail, it ſhall be 
decreed againſt the iſſue. 2 Ver. 233. 

Tho? the agreement was by parol. 2 Ver. 233. LS 

But if the land lies in Treland, the court does not decree a 
partition; for a bill for partition is in the nature of a writ of par- 
tition, which lies not for land in another kingdom. 2 Ca. Ch. 
189, 214. 1 Ver. 421. Vide ante, (3 X.) 
[A commiſſion to ſet out lands ſhall not be granted, if defen- 
dant denies plaintiff's title, and ſays he has no lands in his poſ- 

ſcion belonging to plaintiff, B/ſbop Ely v. Kenrict, M. 1732. 

Bunb. 322+] | ; 

If there is a miſtake (as if the date of a year when a thing 
was done) in the return of a commiſhon, it may be amended by 
the commiſſioners, on motion. Rouſe v. Barker, P. 1728. Bunb. 


251. ] 1 = 
(4 F.) Payment; That ſhall be. 


F a man upon a purchaſe gives ſecurity for the money, this 
amounts to payment. Ca. Ch. gg. | a : 
So, if an executor, &c. gives ſecurity for a legacy. R. Ch, 
R. 27. 1 2 
If a mortgage is proved, in which there is a receipt for the mo- 
ney, and a condition to be void on re- payment, with the oath of 
the party that it was paid; after ten years, it ſhall be ſufficient 
proof of the payment againſt all perſons. Semb. Ca. Ch. 119. 

If upon a note or bill by A. for 100. to B. the money is pro- 
duced, and B. counts 5ol. and puts it in a bag, and throws it 
upon the counter; it ſhall be payment, and if the money is taken 
away, B. ſhall loſe it. R. Sal. 507, R. 5 Mod. 398, 9. 

If a man truſts a ſcrivener, &c. with taking a ſecurity for mo- 
ney, and the cuſtody of the ſecurity ; payment to the ſcrivener 
is ſufficient. Ca. Ch. 93. 1 Sal. 157. 

So payment, after a decree, to the ſolicitor in the cauſe, ſhall 
be good againſt the plaintiff. 2 Ca, Ch, 38. . 

So, if the ſecurity be only by bond, and the ſcrivener is in- 
truſted with the bond; payment of the principal to him as well 
4 * the intereſt, upon delivery of the bond ſhall be good. 1 
nn + | 

So, if the mortgagee agrees, that the mortgagor ſhall pay to 
the ſcrivener, payment of intereſt to him, during the liſe of the 
mortg2gee, ſhall be good tho' he has not the cuſtody of the ſe- 
curuy. 1 Cal. 157. 5 


And 
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And if his executor accepts of the ſcrivener money due * the 


| mortgage, after the death of his teſtator ; this warrants the paß. 


ment by him to the ſcrivener. R. 1 Sal. 157. 

Otherwiſe, if a man employ a ſerivener to put out his Money, 
but has the ſecurity in his own cuſtody ; payment to the ſerive. 
ner, without cancelling the ſecurity, does not diſcharge the bor. 
rower. R. Ca. Ch. 93, 111. 1 Ver. 150. | 

So payment of the money to one, who uſually receives the ob- 


ligee's money, without taking up- the bond, does not diſchage 


the obligor, R. Ca. Ch. 94. | 

So, if a ſcrivener be intruſted with a martgage, payment of 
the principal to him upon delivery of the mortgage deed does not 
diſcharge the mortgagor ; for tho? the cuſtody of the deed givey 
him authority ta receive the intereſt, yet there ought to be an 
aſſignment of the mortgage to warrant the payment of the princi- 


pal. R. 1 Sal. 157. 


80 a compoſition for a debt with a ſerivener, who uſually te- 
ceived the intereſt, and made the loan of the money, and declared 
that the obligee would be guided by him in the compoſition, 


binds the ſcrivener, tho? not the obligee, he not being privy. R. 


2 Ver. 128. | 
86, if payment be made to a ſcrivener, where the debt was 
ſecured by bond and judgment, and the ſcrivener delivers up the 
bond only. Dub. 2 Ver. 265. | ED, 

If a man be indebted to A. upon bond and by contract, and 
pays money to him generally, A. may apply it to which debt he 
pleaſes. 2 Ca. Ch. 84. | | 

If a debtor pays generally a ſum, which does not exceed the 
Intereſt due, it ſhall be intended only for intereſt, Vide ane, 
(38. 6.— 4 D. 2.) | | 

If he be indebted upon a judgment and bond too, and the pur- 

chaſer of his eſtate pays part generally ; it ſhall be applied tothe 
judgment, if the creditor does not give notice, that he takes i 
for the bond debt. 1 Yer. 468. 3 | 

80, if A. indebted upon bond and ſimple contract, pays gebe. 


rally, it ſhall be applied to the ſimple contract debt, which does 


not carry intereſt ; tho“ A. in his account places it to the bond. 
R. 2 Ver. 607. EE. 
Bur if the debtor expreſsly pays for ſatisfaQion of one debt, 


it ſhall be payment for that. bid. 
and ſo 


So, if a debtor has accounted with A. for both debts, 
much remains for the balance of the account, and he afterwards 
pays to A. generally; it ſhall be applied to both debts pro ratd. 


K. 2 Ca. Ch. 84. 1 Ver. 34. 


If A. pays generally a ſum, which may be for the intereſt of a 
bond, it ſhall be intended for that, tho? there was a judgment 5 
the ſame term upon the bond, if it was not actually entered up: 
and not a payment upon the judgment. R. Ca. Ch. 24. 6 

If a man pays part to an executor, and gives his note, Oc % 
the reſidue, it ſhall be payment; and if the debtor afternar 


fails, it ſhall be a deveſtavit. 1 Ver. 474. if 


hd — at "_— ads 
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If a devifee de bound, by a condition annexed to the deviſe, 


to pay 3ool. to B. and pays it into court, B. may take it, and 


the deviſee ſhall be diſcharged of the condition and penalty. R. 
Ch. R. 61. 8 „ 

But if A. takes a bond in the name of B. and recovers againſt 
the obligor, who, knowing B. to be only a truſtee, without or- 
der pays the money to him, and he fails ; the payment does not 
diſcharge the obligor. R. 2 Yer, 198. „„ . 

So, if truſtees for A. make a loan, and a bond is gives to them, 
which takes notice of the truſt, and the bond is in the cuſtody 
of A. and afterwards an account is ſettled with one of the 
truſtees, who gives a receipt for ſo much received for A. the pay- 
ment does not diſcharge the obligor. R. 2 Ver, 539. 

80 payment by the obligor io the obligee, after notice that he 
had aſſigned the bond, is no diſcharge to him. 2 Ver. 540, 


(4 6.) Perpetuity. 
(4 G. 1.) In Chattels Perſonal, 


CHANCERY will not allow a perpetuity, vix. an intereſt in 


tail, which cannot be barred. D. of Norf. 35. Vide 3 Ca. Ch. 


And therefore, if a man gives 600/. to three daughters, to be 


equally divided, and if one dies without iſſue, her part to go to the 
ſurvivors : if one marries, and afterwards dies without iſſue, the 
huſband ſhall recover the part of his wife; for it cannot be in- 


tailed. K. 2 Vent. 349. 


So, if a man deviſes the ſurplus of his perſonal eſtate to one in 


truſt for his ſon, and if he dies during his minority without iſſue, 
in truſt for others, and makes A. executor during the minority 


of his ſon, and afterwards his fon executor, who at the age of 


eighteen years dies without iſſue; R. that the adminiſtrator of 


the ſon ſhall have it; for it was veſted in him when he attained 
the age of 17 years, and could not be deviſed over. 2 Vent. 368. 
9. per me, R. 1 Ver. 327, 347. 

So, if a man deviſes money to . for life, and if he has iſſue; 


| to his children, and if he has no iſſue at the time of his death to 


B. the limitation to B. is void. R. Pol, 37. 


If he deviſes to A, his daughter and executrix the ſurplus of 


his perſonal eſtate, but if ſhe dies without ifſuc, then to go over 


10 B. and directs that ſhe ſhall give a bond, that in ſuch caſe it 


ſhall go to B. the limitation to B. ſhall be void. 1 Ver. 478. 

If a man deviſes money to his daughter, and the heirs of her 
body, and then to another perſon, it has not been ſolemnly deter- 
mined that the whole ſhall go to the ſirſt taker, D. per Hard- 
wicke C. Phipps v. Steward, Il. 1737. 1 Athyns 285. 25 

A limitation over of perſonal eſtate after the death of the firſt 
taker, cvithout iſſue, genera , is void, as being too remote. Beau-' 
cherk v. Dormer, 7. 1742, 2 Athyns 308.] „ 
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[Equity admits like limitations in perſonal, as in chattels real, 


but will carry the limitation of a perſonal chattel, or the truſt 


of it, no further than the judges do legal limitations of terms for 
years. 1bid.} | 


[The court will not admit of a diſtinction between chattels per. 


ſonal and chattels real, for it would introduce confuſion. Ibid 

[If a man makes his will, and directs his executors to intall 
his perſonal eftate on his daughter, and her iſſue, and, on failure 
thereof, to divide it moietively between his two nephews ; his 
intention being it be made good to his daughter for life, and her 
lawful heirs for ever, and on their failure, to go to his ſaid ne- 
phews moietirely ; it is too remote, and the nephews take no- 
thing. Q. as to the flue, E. Stafford v. Bulkley, H. 1)50. 2 
Fezey 170.] | 

80, if . deviſe be of houſhold ſtuff, plate, c. to A. for life, 
and afterwards to his firſt, ſecond, and other children and the 
heirs of their bodies as an heir-loom, and afterwards to B. and 
his children in the ſame manner; B. ſhall not compel A. to give 
ſecurity that they ſhall go accordingly. 1 Ch. R. 260. . 

So, if a man deviſes his real and perſonal eſtate to 4. and the 
children of his body, and if he has no iſſue, Ec. this deviſe 
giving an eſtate-tail in the lands to A. ſhall be an abſolute diſpol 
tian of the perſonal eſtate to him. F, g. 320. 


Sa, if it be to A. and the heirs of his body, and if he dies not 


having heirs of his body living, then as to that, which he does 
not diſpoſe of in his life, to B. for charitable uſes ; the deviſe 
to B. is void, for A. had the abſolute power over the whole. F. 
5 E. 2. J, g. 315. DUE | 


Or, one moiety to A. and the heirs of his body, and after his 


death to his ſiſter, for default of ſuch heirs, and the other moicty | 


to the ſiſter for life, and afterwards to the heirs of her body, and 
for default of ſuch heirs, after her death to A. tho' the moiety to 
the ſiſter goes over after her death, yet the deviſe of the moicij 
of the perſonal eſtate to A. ſhall be abſolute. N. Þ, g. 321 
So a chattel perſonal as a horſe, cannot be granted to 4; during 
his life, for the grant is abſolute. D. 2 Rol. 49. J. 30. 

It cannot be deviſed to A. for life, remainder to another. I. 
1 Rol. G10. J. 27. = | | | 

So, if a devile be to H. of perſonal eftate, and if he die nt 
having heirs male of his body, then of /o much as be all b 
actually pofſefſed of at his death to a charitable uſe ; the deviſe owt! 


is void, for it was an abſolute deviſe, with a power of diſpoling io 


A. Per King, 5 G. 2. 15. | 
*So, where the inter:/? of a ſum of money was given to 4 for 
life, and at bis death to devolve to the heir of his body, and, i 
default of iſſue, remainder over, the remainder was held to be 
void, and the principal to veſt abſolutely in J. 2 Brown 127 
| k x Put 


Or * 
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But if rarities are deviſed to his wife for life, and if ſhe ſhall 


have a fon, to ſuch ſon, and if ſhe has not a ſon, or ſuch ſon dies 
without iſſue, to B. for life, and that he leave them to C. his ſon ; 


if the wife has not a ſon z and B. dies in the life of the teſtator, 


C. has an intereſt after the death of the wife, and ſhe ſhall be a 


truſtee for C. R. Ca. Ch. 130. 2 Ver. 60. Videpoll, (4 W. 5.) 


So, if intereſt be deviſed, a moiety to 4. a moiety to B. and 


if 4. dies, B. ſhall have the whole for his life, and B. dies with- 


out iſſue of his body, the principal ſhall be divided between C. 
and D. the deviſe of the principal upon ſuch contingency ſhall 


be good. R. 2 Ver. 38, 60. e | 
So, if money be deviſed to 4. and if ſhe dies under the age 


of 21 years, without iſſue, to B. it ſhall be a good deviſe to B. 


if A. dies without iſſue, before her age of 21 years. R. 2 Ver. 


87 


Or, to his niece, upon trult that ſhe ſhall take the intereſt for 
her uſe, and after her death that the intereſt ſhall be for the 
maintenance of her children till age, and then the money to be 


divided between the children, and for default of ſuch iſſue, to A. 
If the niece has no iſſue, it ſhall be a truſt for 4, R. and off. in 
Farl. Fg. 318. : | . 


»In general, the words,“ dying without iſſue,” are taken in 


4 general ſenſe, ' dying without ever having had ifſue ;” and then 
they are words of entail, Vide Ambler 72, 123, 2 Brown 558, 


78.* | : | | 
*And then a limitation over is void, the firſt taker having an 
abſolute intereſt ; as, if a teſtator gives perſonal eſtate to A. for 
life, and if he die without iſſue then to B.; here the intention 


of the teſtator was plainly that no beneſit ſhould accrue to B. if 


A. had iſſue, and the intermediate eſtate not being expreſsly diſ- 


S poſed of, it is neceſſarily implied that the teſtator meant to give 
0 A. an intereſt which might be tranſmitted to his iſſue: but 


the law allowing no entail of a perſonal eſtate, A. takes ablolute- 


ly, and the limitation over to B. is void. 2 Brown 578. 


But theſe words may from the context of a will be ſo taken 
as to mean dying without iſſue living at the death of the deviſee, 


and then they will mean only a contingency, on the happening 


or not happening of which the deviſee over is to take, and ſuch 
limitation will be good. Ambler 63, 123.“ 


As, where perſonal property was bequeathed to teſtator's two 


daughters; and in caſe either ſhould die without iſſue, the whole 


to the ſurvivor ; and in caſe one of them, by name, ſhould die 
withyut i ue after teſtator's deceaſe, then her ſhare to S. B. it was 
3 that the latter words meant evithout iſſue at her death. Am- 
er 72. | ; 
: *So, where bank ſtock was bequeathed to teſtator's daughter for 
life, remainder to ſuch child or children of the daughter as 
ſhould be living at her death; and if ſhe ſhould not leave any, or if 
all ſhould die without iJue, then to J. S. the daughter had a ſon 


born at the time of making the will; it was held that the words 


* dying 


Or, to A. for life, and if he dies without children to B. it 
- ſhall be a truſt for B. Fg. 318. S 2 cy 
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& dying without iſſue,” meant without leaving iſſue,” and the 
limitation to F. S. good. Ambler 122, 123. Vid. (4 G. 2.) 
And an intereſt derived out of à freehold may be limited 
otherwiſe than a chattel merely perſonal : and therefore, à next 
avoidance may be granted to A. and his aſſigns during the life of 
A. in which caſe the aſſignee ſhall not preſent, if the avoidance 
does not happen in the life of J. R. 2 Rol. 49. J. 20. 


(4 G. 2.) In Chattels Real. 


Vide peft, So a term for years ſhall not be limited to create a perpetuity. 

(4 W.19.) And the truſt of a term ſhall not be limited, nor the limitation 
allowed in equity, further than the term may be limited by lay, 
Fer Ld. Nott. 3 Ca. Ch. 28, 48. | 


G 8 


And therefore, a limitation of the truſt of a term, after the : 
dying of any one without iſſue, is void. R. D. of Norf. 3 Ca, \ 
Cb. 28. 2 Ver. 684. R. Jon. 15. | | 
If a man deviſes chattels real to his ſon A and the iſſue of his = 
body, then to his ſon B. and the iſſue, &c. then to C. c.; the 
whole intereſt veſts in J. and the limitations over are void. E. t 
reyes v. Roberi ſon, P. 1731. Bunb. zoꝛ.] | 2 
(If A. deviſes his full and whole eſtate, bank- ſtock, &. to his 
nephew B. and his legitimate heirs, and if he dies without them t 
to C.; legiumate heirs are heirs of his body lawfully begotten, fl 
and the contingent limitation is too remote, and void, unlels "6 
ſomething confines it to the time of his death. Barret v. Bil- ſ 
ford, T. 1750. 1 Vezey 519.] | h bw 
As, if the limitation be to a man till B. dies without iſſue, and 5 i 
then to C. the limitation to C. is void, Agr. 3 Ca. Ch. 32. / Bl 
Or, to A. and the heirs of his body, and afterwards to B. R. 8 
per two F. Dy. 7. its, | | ti 
So, if a term be limited to one and his iſſue, and if the iſſue 10 
die without iſſue, remainder to B. Tho' the limitation to the if 
iſſue is void, yet the remainder is alſo void, being after the [ini- li 
tation of a dying without iſſue. Aer. 3 Ca. Ch. 29. 
So, if a term be limited in truſt for him for life, and afterwars 1 
for the iſt, 2d and 3d ſons ſucceſſively in tail, and if be hu n 
no ſon, then to the daughter; the limitation to the daughter 1 
void, tho? he never had a ſon ; for it depends upon a remote con- fc 
tingency, the death of the fon without iſſue. R. 1 Mod. 113. kc 
Agr. 3 Ca. Ch. 29. x t. 
{If a man ſeiſed and poſſeſſed of real and perſonal eſtate, de- 
viſes to truſtees to pay the profits to A. for life, and if ſhe nut. li 
ries B. then after her death to B. for life, after both their deaths th 
to their firſt and other ſons in tail-male, then to their daughters, 0¹ 
to be equally divided, for want of ſuch iſſue, to the iſſue wale c | 
female of the ſurvivor, if neither leave iſſue then to C. for lift 9 
and then to the children H. ſhould at his death leave living, or bi 1. 
wife be enſcint with, that ſhall attain twenty-one, their heit, If 


executors, c.; this limitation of the perſonal eſtate of reflats 
to the children of D. cannot be maintained; for A. and ee 
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made tenants in tail, and the limitations after that are void. . Sab- 
 Larton v. Salberton, NI. 8 G. 2. C. T. T. 55. N. B. This 

deciſion is contrary to the opinion of B. R. on a caſe ſtated for 

| their opinion in this cauſe by the chancellor; where it is deter- 
mined by the four judges, that if a term for years had been be- 
queathed in the ſame manner, the limitation had been good. And 
a decree was made accordingly, per Hardwicke C. in M. 1739. 
B. R. H. 413. Andr. 333. C. T. T. 245. 2 P. N. 699;] 

So a limitation of the truſt of a term to A. for life, then to 
ſuch perſon as A. by deed or will ſhall nominate, and after the 
death of the nominee, to the right heirs of A. the limitation to 
the right heirs is void; for no limitation can be aſter a life nor 
in eſſe. R. Ca. Ch. 8. . 7 

Or, if it be to A. for life, remainder to his firſt ſon for life, 
and if he dies without iſſue, to his ſecond ſon; the remainder is 
void. R. 1 Lev. 290. 1 Sid. 450. | 


But the words, “ if he die without iſſue,” may from the con- 


text of the will be fo conſtrued as to mean children; in which 
caſe the deviſee has an intereſt only for lite, the children are to 
take as purchaſers, and a limitation over will not be too remote. 
2 Brown 353. | 


4 


„Thus, where a term was given to truſtees, in truſt to permit 
teſtator's brother to enjoy the rents and profits for 99 years, if he 
ſhould ſo long live, remainder to the firft fon of the brother, Es. 


and in default of ſuch iſſue, then over; /«ch iſſue means the firſt 


ſon, c. the brother takes only an eſtate for life, the firſt, Oc. 


ſons by purchaſe; and if the brother has no children, the limi- 
tation over is good. 2 Brown 558.“ 


80, where teſtator gave the accumulation of rents and profits, 


till A. ſhould attain 21, tobe laid out, and the truſtees to permit A. 
to receive the intereſt during his life ; then he gave ine money 10 
the iſſue male of A. and in default of ſuch iſſue, then over, The 
iſſue male of A. would have taken as purchaſers, therefore the 
limitation is not too remote. Id. 570.“ 8 

So, the limitation of the truſt of a term to one, and if he dies 
during the term, then to another, is a good limitation of the re- 
mainder. Dy. 277. 3. | | | 

So a limitation to one for life, and afterwards to twenty others 


for life ſucceſſively, when all are in ee at the ſame time, is good 


for all the remainders; tho? there be a poſlibility after a poſſibili- 

ty. Azr. 3 Ca. Ch. 29 Ca. Ch. 8. be | 
So a limitation to one for years, and afterwards to his ſon for 

life, and afterwards to the firſt iſſue male of the fon for life, tho" 


the fon had not then any iſſue, is good ; for the limitation depends 


only upon the contingency of one life in g. R. 3 Ca: Ch. 29. 
So, if a limitation be to B. and the heirs of his body, quamdliu 


Tho, has iſſue of his body, and if 70. dies without iſſue (his 


wife not being privemert enſcint) in the life of B. then to C. The 


limitation to C. is good upon ſuch a contingency, which expires 
: Ctr within 
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within the ſpace of one life. R. per Finch, 3 J. cont. per North 
but affirmed in Parl, Duke of Norfolk”s Cafe, 3 Ca. Ch. zz, Ec. 
R. cont. 2 Cro. 459. Ton. 15. ES. | 

So, if a limitation be for life, and afterwards to A. if he he 
living at the time of the death of the tenant for life, but if he 
be dead, then to the eldeſt ſon of A. then living, and if A. die 
without iſſue in the life of the tenant for life, then to B. the re. 
mainder to B. is good. R. Ca. Ch. 132. 


[If a man deviſe a term to A. for life, remainder to the chil. 


dren 4. ſhall leave at his death, and if they die without iſſue, then 
to B.; this is a good deviſe over to B. Atkinſon v. Hutchinſon, p: 
r 1 
[If a leaſe for years is ſettled in truſt, to permit A. to receive 
for life, then B. for life, theo to truſtees to aſſign to the eldeſt fon 
of A. on B. and for want of ſuch iſſue of ſuch ſon, to their 
daughters equally ; if no iſſue, to A. his heirs, executors, Cc; 
this ſhall be conſtrued as dying without fuch ſon living at the 
time of his death, and the remainder over to the daughters is 
good. Exel v. Wallace, H. 1750. 2 Vezry 117. Affirmed by 
Ld. Hardwicke, on appeal. T. 1751. 2 Vezey 318.) 
So a limitation to A. his executors, adminiſtrators and aſſigns 
for ever, but if he die without iſſue before 21, to B. ſhall be good 
to B. 2 Ver. 151, 2. | | 
So, if a limitation be to A. for life, and afterwards to his fiſt 
ſon for the reſidue of the term, and in default of his iſſue, to the 
ſecond and other ſons, and in default of iſſue male to his daugh- 
ter; if there never be a ſon, the limitation to the daughter ſhall 
take effect. R. 2 Ver. 600. 1 Sal, 156. Fig. 320. K. 2 
ECT. | VID | 
[If a man by his will gives his (leaſehold) houſe, pictures and 
Natues, to his wife for life, and if ſhe marry again to his eldeft 
ſon, and his iſſue, Sc. and if teſtator leave no lawful iſſue then 


to A. and his iſſue ; and by another clauſe declares that his eldeſt 


ſon and his iſſue, if he leave none, his eldeſt daughter, and her 
iſſue, ſhall have his whole eſtate, real and perſonal, except what 
he has given to his wife, or to other uſes ; and by another clauſe, 
that if no ſon or daughter ſhall leave a child behind them, then 
the ſaid A. and his iſſue ſhall have all his eſtate, real and per. 
ſonal, juſt in the ſame manner, and with the ſame reſtrictions and 
exceptions, as to his wife; the limitation to A. is not too re. 
mote, and he ſhall have the houſe, pictures and ſtatues. Sheffield 
v. E. of Orrery, M. 1745. 3 Atkyns 282.] 
If a limitation be of the truſt of a term, to one and the heir 


of his body, this gives the whole term to him, his executors and 


adminiſtrators. | 
So, if the remainder of a term be limited to ſuch perſon as 4. 


ſhall nominate, the nominee has the whole term to him, his 


executors and adminiſtrators, tho' his executors are not names. 
Ca. Ch. 8. ; 2 2 
| (4G. 


CHANCERY. 
- 6 G. 3.) In an Eſtate of Inheritance. 


So an eſtate of inheritance cannot be limited in ſuch manner as 
may introduce a perpetuity. | 


And therefore, if a man by deed or will limits his eſtate in 


uſe, or by way of truſt to A. in tail, and afterwards to B. in tail, 
with divers remainders over, and annexes a condition or proviſo, 
that if A. attempts to alien, his eſtate ſhall ceaſe, as if he was 
dead, &c. ſuch condition is void. Co. Lit. 377. K. 1 C. * 
Corbet. D. 1 C9. 130. R. Mo. 470, 601. R. 6 Co. 40. X. 
10 Co. 41. K. 2 Cro. 697. R. Mo. 592. Cro. El. 378, 9. 


So, if he obliges every ceſtuy que uſe to give a ſtatute, that he 


will not alien, chancery will decree ſuch ſtatutes to be cancelled ; 


for by ſuch means a perpetuity would be introduced. R. Me. 


£10. - 
So, in any cafe, if the limitation be in ſuch a manner, that all, 


who have intereſt, by joining in a conveyance cannot paſs or bar 


their intereſt, it will be a perpetuity. Ca. Ch. 213. 

If a deviſe be to A. for life, and afterwards to his ſon for life 
only, and in default of ſuch iſſue, io B. for life, and ſo to twenty 
others for life, without diſpoſing of the inheritance ; after all the 
lives in M , the limitation ſhall be to the firſt fon of A. and the 


heirs of his body, Sc. otherwiſe a perpctuity would be intro- 


by 


duced. R. L. Ca. 128. 
[If a man makes his will,“ I make A. my fole heir and execu- 
« trix, if ſhe dies without iſſue, en to B. he to pay C. 500ck. 
and to D. and her daughter 1oo/. each, and A. to keep D.;“ 
and A. levies fine, and ſuffers recovery; the limitation over is 
void, and cannot be confined to A. 's dying without leaving iſſue 


at her deceaſe. Beauclerk v. Dormer, 7. 1742. 2 Athyns 308.] 
[If by marriage-articles 4. covenants to ſettle 200. on his 


wife for life, then to truſtees to preſerve, c. for his firſt ſon, then 


to the firſt ſon of ſuch firſt ſon, with remainders over; the firſt - 


ſon takes an eſtate-tail, for one not in being cannot take leſs. 
Hucks v. Huch, T. 1754. 2 Vezey 568.) | 3 
[Whether a ſettlement, impowering truſtees from time to time, 


at the requeſt of tenant for life in poſſcſiion on the birth of a ſon, 


io reduce the eſtate-tail of ſuch ſon to an eſtate for life, was ag 
tated on the duke of Marlborough's will, but never determined. 
Ibid. 1 8 | 


(4 G. 4.) Or Frechold. 


Fo if a man covenants to ſtand ſeiſed ro the uſe of A, for life, 
and «fr:rwards to the firſt fon of A. for life, and afterwards to 
tde firſt fon of the body of ſuch firſt ſon for life, then to ſe- 
veral others for life ſucceilively ;- all the remainders, which are 

18 not 
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not fettled in ſome perſon during the life of A. are void. Seng, 


Mo. 371. 1 5 \ 
80 a deviſe to A, and his eldeſt heir male, and fo from heir 
male to heir male for life for ever, ſhall be void to all who dons 
come in efſe during the continuance of the eſtate in poſſeſſion, pg, 
Mo. 371. | | 
So a deviſe to A. and afterwards to every one who ſhall be 
his heir, is good to the next heir in remainder only, R. J. 
372. 8 | . | | 

But an eſtate may be limited to ceaſe upon a contingency, 


which, expires within the compaſs of a life, tho? ſuch contingency 


cannot be barred ; as if an eſtate be deviſed to A. and his hein, 
with a proviſo that if A. dies without iſſue, in the life of B. the 


_ eſtate ſhall go to B. and his heirs; the contingent deviſe to B. is 


good, tho? it cannot be barred by a common recovery. KR. Cy, 


592. Pell and Brown. i | 
So if land be limited in truſt for A. for life, and afterwards 


for B. for life, and afterwards for their iſſue, and afterwards for 


the heirs of A. with a proviſo, that if A. and B. die, not having 
iſſue living at the time of the death of the ſurvivor, and the heirs 
of B. pay 4000l. to the heirs of A. within a year after the death 
of the ſurvivor not having iſſue living, then the eſtate in fee to 
A. ſhall ceaſe, and the fee ſhall be to the heirs of B. the limita- 
tion ſhall be good, for it does not make a perpetuity. R. en. 
in Chanc. by Lord Chanc. Somers, between Sir Evan Lloyd and Co- 
dolphin and wife againſt Sir Richard Carew and Tremain, and the 
bill diſmiſſed ; but the diſmiſſion wvas reverſed upon an appeul in pur. 
liament, 14 Fan. 1697. ( Reported Comyns's Reports 20. Ca, at. 
137.) | | | 


(4G. 5.) A Term that attends an Inheritance. 


A term for years may be intailed, if it be limited to attend the 
inheritance. 1 Vent. 194. Vide foſt, (4 W. 19, 20, 22. 

Tho? it be by ſeveral deeds, and executed at leveral times. . 
1 Vent. 195. 55 

So if a term be created for a. particular purpoſe, when that 
purpoſe is anſwered, the term ſhall be decreed to attend the obe 
ritance : As if the term be for raiſing portions ; when they 4 
raiſed the term ſhall attend the inheritance. 1 Sal. 154- 

So if a termor purchaſe the inheritance, his term ſhall be a. 
tendant. I Sal. 154. | | 5 
If a term be created by a woman ſeiſed in fee, for 3 proviſicn 
for the children of a firſt marriage, and afterwards in truſt for hel, 
her executors or adminiſtrators, and her huſband dies without 


iſſue, and ſhe takes a ſecond huſband ; he ſhall not have the tern» 
but it ſhall be attendant upon the inheritance. R. 1 Sal. 15+ 
Vide ante, (2 M. g.) a „ 
If a woman recovers dower, and a purchaſer with notice has 
term prior to the marriage aſſigned to attend the inheritan A 
ſhall not have relief in equity. R. and aff. in Parkament, 1. 
357. Ca. Farl. 69. Eg. Abr. 219. if 
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If a purchaſer of the inheritance of ce/fuy que truſt in tail, has 
1 recovery by ceſtay que truft in tail, and 2 prior term aſſigned for 
his protection; the term ſhall be a ſecurity to the purchaſer 
againſt him in remainder after the eſlate-taik _ 1 Ch. R. 245. 


(4 H.) Power. 
(4 H. 13 When aided, tho” not purſued. 


F a man has a power to make leaſes; and he for valuable con- (4 H. 1.) 
1 ſideration makes a leaſe, but not purſuant to his power, chan- If it be for 
ci will relieve. 1 Ch. R. 185. . 

cery will re 5 - | debts. 

So where a man having a power to make a leaſe in poſſeſſion, de puar, 
made a leaſe to commence at a future day (which is void by law) (A. 1) 
for payment of debts, for which the leſſee was engaged with the 
leſſor, which was enjoyed by the leſſee for many years, and then 
the leſſee died without other aſſets, the leſſor was decreed to make 
the leaſe good to a creditor of the leſſee, for money which came 
to the uſe of the leſſor ; though the leſſor pleaded, that the leſſee 
was alſo indebted to him, R. Ca. Ch, 10. 1 Ch. R. 185. 

So if a man has a power to make a jointure, but the execution 
thereof is deficient in any circumſtances, it ſhall be aided in chany 
try. 2 Ca. Ch. 30. = Oe | | 

So if a man has a power to make a leaſe for ten years, and 
makes it for twenty, it ſhall be good in equity for ten years. Ca. 

Ch. 23. 3 Ch. R. 11. | SE] | 

So if a man, in any caſe, has a power to create an eſtate, Cc. 
and does it for payment of debts, but the power is not purſued, 
it ſhall be aided in equity. Per Trehy, 3 Ga. Ch. 89. 


So if a man for proviſion for younger children (having a power (4 H. 2.) 
to charge land with 5001.) gives inſtructions for a conveyance of For provi- 
ther land to raiſe portions, and if this was not ſufficient, to raiſe ſion for 
the reſidue upon that land, but dies before the conveyance made; Je 


that land ſhall be charged with the reſidue, under 5000. againſt — 


the heir, tho' the circumſtances of the power were not purſued, (3 Z. 4 
K. Ca. Ch. 264. : | 


So if a man who has a power to charge land, &. charges it 
for a proviſion of younger children ; though the power be not 
purſued, it ſhall be helped in equity. Per Treby, 3 Ca. Ch. 89, 
91.92. 2 P. V. 4c0ĩciꝗ 2 

So where a power was given by will to the wife, to diſpoſe of 
real and perſonal eſtate, to her children as ſhe ſhould think pro- 
per, and of ſeveral children the eldeſt was provided with an eſtate, 
and the others had ſcanty proviſions ; ſhe appointed only a guinea 
tv the eldeſt, and it was held good. Ambler 660. | 

Vito the: - 5; Un Where 
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Where there is a power to diſpoſe among children, and there 
is oaly one child, the property veſts in ſuch child without appoint 
ment. 2 Brown 588.* 5 
So if a termor limits the term to truſtees for ſuch perſons as he 
ſhall nominate, and he names 4. to receive the profits for payment 
of legacies ; if his power does not extend to give an intereſt to 
the executor or adminiſtrator of A. it ſhall be ſupplied out of his 
eſtate, otherwife the Jegatees, e. upon the death of A. would be 
defeated. R. Ca. Ch. 9. | 


———_ — 0 1 


So if a term to raiſe portions for younger ſons by way of uſe 5 
be void, it ſhall be aided. 3 Ca. Ch. 91. R. cont. Ca. Ch. 160. f 
So a power for the benefit of younger children ſhall be aided, c 
tho* the ſettlement was voluntary. Ca. Ch. 183. Cont. Ca. Ch. I 
160. oj OS Fd 
*But under a power to appoint among younger children, one e 
who becomes an eldeſt before the time when the appointment by 
takes place, cannot take a ſhare appointed- to him by name. + er 
Brown 77.“ | 1 | | | 
[If A has a power to diſpoſe of an intereſt in ſuch ſhares as he ſy 
thinks fit among his children, and for want of appointment, to an 
his right heirs, and he by will delegates it to his wife, to diſpoſe no 
in ſuch ſhares as fhe thinks fit, between his ſon and daughter, 
and for want of appointment, in equal ſhares to them; this is a 
good appointment to the two children, in equal ſhares; for A. 
could not delegate his power. Ingram v. Ingram, M. 1740. | 
2 Atkyns 88.] | 8 | | all 
1 [Where there is a power to charge an eſtate with a groſs ſum, has 
it implies a power to charge it with intereſt, Boycot v. Cotton, har 
M. 1738. 1 Athyns 552.] 25 _ but 
| | Os Cer 
(4H.4.) So if a power be not purſued, there ſhall be relief in equny, 2 
For the aid in behalf of a purchaſer. Per Treby, 3 Ca. Ch. 89. wri 
of apur- Or in aid of the wife upon marriage articles. Semb. 2 Ca, wit 
chaſer. Ch. 28. | | dey 
33 | the 
(4H.4) © So there ſhall be relief in equity, when the power is not purſued 0 
If it be not by. reaſon of any fraud, or accident; as if a man be prevented cute 
3 Oy from purſuing ſome circumſtances by ſickneſs, c. Per Trab, to 1 
fraud, or 3 Ca. Ch. 89. Per Holt ibidem 109. 1 } 
accident. : AED 7 | L 
(4 H. 5.) When the Execution of a Power ſhall be made by de 
wo Court. . by 
So if a man covenants to make a jointure on his marriage, and land 
has not any eſtate, which can be ſettled, but only a power, _ by \ 
the execution whereof he dies; the ſettlement ſhall be decre ecut 
out of his power, if the bill be proper. Semb. 2 Ca. Ch. 28, 30. him 
Per Maſter of the Rollt, Earl of Cov. Caſe 12 x Cley 
$0 if land be deviſed to an executor, to ſell for payment © 3 
before ſale; der 


portions to younger children, and the executor dies 
the heir ſhaſl be decreed to ſell, R. upon Demurrer, Ca. Cb. 35: 
Vide aute, (3 A. 6, 7.) : ö 3 


CHANCERY. 


80 if A. has a power to make a jointure, and by articles on his 
marriage, and on payment of a portion, covenants to make a ſet- 
tlement of 500. per ann: for a jointure purſuant to his power, 
and dies before the ſettlement made; he in remainder ſhall be 


| decreed to execute his power. R. 1724. Earl of Coventry's 


Caſe, Fra. 20. Eg. Ca. 160, Fide Bg. Abr. 348. : 
So if a truſtee covenants to execute his power and does not do 
it; it ſhall be decreed. 2 Fer. 465. | | 


So if a father, after marriage, ſettles his eſtate, part for a join- 
ture, and the reſidue upon his iſſue male, with a power to charge 


5ool. for younger children, and covenants to do it, but dies be · 
fore he has charged it; it ſhall be decreed by the court; for the 


| covenant amounts to an execution of the power. Per Ld. Somers, 
Eg. Ca. 167. | 


So if an infant having a power to ſettle a moiety of his eſtate 


for a jointure, and upon his marriage, he and his mother covenant 


by articles to ſettle 100. per ann. for a jointure ; it ſhall be de- 
creed. Per Cowper, Eq. Ca. 167. iy Ms 

So if B. in remainder, after the death of A. without iſſue, has 
ſuch a power, and covenants, upon his marriage, to execute it, 
and A. afterwards dies without iſſue, and B. ſurvives and does 
not do it. R. Eq. Ca. 167, 


(4 H. 6.) When a defective Execution ſhall be aided, 


959 


So if an intent to make execution of a power be evident, tho? Vide pf, 
all circumſtances are not obſerved, it ſhall be aided; as if a man (4 H. 7.) 


has a power to charge land with 500. by deed or will under his 


hand and ſeal, and he by his will under his hand deviſes 5oo/. 
but there is no ſeal, it ſhall be aided. R. Ca. Ch. 263. Earl of 
Cov. Caſe 5. | 


If a man has a power to limit an eſtate to his children, by | 
writing before two witneſſes, and by will, executed before two 


witneſſes, deviſes a rent to his children; tho? it is not a good 
deviſe for want of three witneſſes, it ſhall be a good execution of 
the power in equity. 3 Ca. Ch, 69. : ; | 
So if he has a power to raiſe portions by deed, or will, exe- 
cuted 1n the preſence of three witneſſes, and he does it by a will, 


to which there are only two witneſſes, Eg. Ca. 168. / ide 


1 Brown 363, 368.“ OE. 
*50 a power to appoint a real and perſonal eſtate by will ſhall 


be duly executed, as to the perſonalty by a will tho” not atteſted 


by three witneſſes. 1 Brown 147. . 
[If father tenant for life, and his ſon in tail agree to charge 
land with a ſum for younger children after father's death, as he 


by will duly executed ſhall appoint, and he appoints by will, ex- 


ecuted before two witneſſes, it is good, for nothing paſſed from 
him; otherwiſe had it been the owner of the eſtate. Jonts v. 

(dag b, 7. 1751. 2 Vetzey 365. | 
So if he has a power to make a jointure by deed un- 
der his hand and ſeal, and he by his will under his hand 
| 2 Uu 2 | and 
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and ſeal gives the eſtate to his wife for life, R. 2 P. jw 


*So if he has a power to make proviſion for younger children, 


by deed, and he makes it by will for children before provided for. 


Ambler 64.* 


*So if a married woman having a power to diſpoſe of 300, 


by will fgned and ſealed by her, make a teſtamentary paper ny 
ſealed, but famped ; this is equivalent to ſealing, and is a good 
execution of the power. 2 Brown 585.“ 


If having a power to make a jointure to the amount of 1200, 


r ann. he covenants to do it, and afterwards makes a jointure of 


lands ſuppoſed to be of that value, but which are not; it ſhall be 


ſupplied. R. Eg. Ca. 167. *Vid. Ambler 3. 

[If one has a power to ſettle a jointure of 40col. per annum, 
without deduction or abatement for any taxes, charges or impoſi. 
tions, impoſed or to be impoſed, parliamentary or otherwiſe ; and 
articles are made, that he will ſettle 3ool. per annum over and 
above reprizes, purſuant to the power, and a ſettlement is made 
of lands, with covenant that the lands ſhall produce 3ooo!. clear 
of all taxes and prizes, and there appears afterwards a deficiency 
the jointreſs ſhall have the deficiency made good, and is intitled 


to ſuch a jointure as at executing the articles was worth 30000. 


per annum, free from all incumbrances, rent-charges, rents-ſeck, 
fee-farms, quit-rents, annuities, ſtipends to miniſters, penſions 
and procurations, and from all parliamentary taxes or impoſuions, 
of ſuch nature and kind as were in being at the time of executing 
the ſaid poer, and particularly from the land- tax then in being, 


Marchioneſs Blandford v. Dutcheſs Marlborough, P. 1743. 2 4. 


Dao | 
(If J. has a power to ſettle a jointure, Ci. e. to convey a legal 
eſtate) on any after wife during her life, not exceeding 6000. per 
annum, and he in execution of it conveys the lands to truflecs, (not 
to the wife) to raiſe clear 300l. and by another deed zool. more 
clear of taxes, c. this execution is void in law and equity; but 
the court will decree the truſtees to convey to the wife a jointure 
not exceeding 600/. per annum, liable to taxes, Cc. Hervey v. 
Herwey, M. 1739. 1 Aikyns 561. N 
[Equity will ſupply a defective execution of powers, in caſe of 


younger children, and proviſion for a wife, as well as in favour of 


urchaſers or creditors. Bid. | 
[And it will aid, if intended for proviſion, whether voluntary 
or not. Ibid:] | | | 
[It is not neceſſary that the wife or child applying be totally 
unprovided for. [bid.] _ . OE 
IA perſon who has not the proviſion ſtipulated for, muſt be 
conſidered as abſolutely unprovided for. id.] | 
So if A. has power to charge a term with portions, and he 


raiſes a new term for thoſe portions, which is void in law; tbe 


prior term ſhall be charged againſt a purchaſer ; tho? the portions 
were voluntary. R. Ca, Ch, 290. 25 : if 
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If he has a power to charge 2000l. upon land, and makes a 
mortgage for 20007. generally; it ſhall be taken as an execution 
of che power, Semb. Ca. Ch. 104. 5 | 

If a ſettlement be with a power, that if there be a daughter, 
and he in remainder does not pay 2000!. to the daughter, at her 
age of ſixteen years, at one payment, the truſtees may diſtrain 


for the portion with damages; the truſtees ſhall be decreed to ſell, - 


though no power of entry, or ſale is given. R. 2 Ver. 2. 

If a man ſufficiently deſcribes the eſtate he has a power to 
charge, it is bound, though he does not refer to the deed out of 
which the power riſes. Propert v. Morgan, P. 1739. 1 Athyns 
449] EY | | 


(4 H. 9.) When it ſhall not be aided, 


6 


But when the intent of the power is not purſued, it ſhall not (4 H. 7. 


be aided in equity; as if a feme ſole makes a ſettlement upon her- 
ſelf for life, remainder over, with power to make leaſes for three 


If the in⸗ 
tent of the 
power is 


lives, while ſhe is ſole ; if ſhe marries, and the huſband and wife not purſued. 


make a leaſe for three lives, it ſhall not be aided in equity. K. 


Ca. Ch. 18. | | 
[If for providing for ſuch younger children as father and mother 
ſhall leave unmarried or unprovided for, truſtees are to raiſe 1000]. 
to be paid ſuch younger children, in ſuch manner and proportion 
as they ſhall appoint, and in default to ſaid younger children, or 
/-:e of them as ſurvivor ſhall appoint, and in default, equally ; 
and father ſurviving, and very old, appoints 50%. to A to pay a 
deli <vhich he owes, 1251. to B. 82 5. to C. and nothing 10 D. it 
is void z as contrary to the intent of the power, which is to pro- 
vide for all unprovided for, and annexing a condition he had no 


power to annex. Burliegh v. Pearſon, T. 1749. 1 Ver 


281. 

So where a man having power to jointure, executed it to the 
ſull extent; but it was agreed that the wife ſhould have only 204. 
a year, and the reſt of the rents ſhould go to pay his debts, and 
then as he ſhould appoint; this was held fraudulent againſt the 
remainder-man, except as to 200. a year. Ambler 233. 


»So where an eſtate was ſettled after the death of the father | 


and mother, on ſuch child as the father, with conſent of trultees, 
ſaoulch appoint; and in default, on the firſt, Qc. ſons ; the father, 
by miſrepreſentation, prevailed on the truſtees to conſent to his 
2"v1ating to the younger ſon; the appointment was let aſide. 
Aribler 272.“ | AY 
So where a power in a marriage ſettlement was given to the 
bu\and to appoint the ſertled eſtate among the children, in ſuch 
ſhares as he ſhould think proper, not exceeding eltates-tail. He 
A bointed to 1; of the children one acre for their /zves, and the 
lie of the ſurvivor, then to fall into the reſidue, which he ap- 
pointed to his /econd fon for life, with remainder over ; This 
| | | Vas 
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was held an eluſory execution of the power, and thereſore bad. 6⁰ 
1 Brown 450. * | Re „ 
If A. has a power to make a limitation of lands to ſuch a pur- I. 
poſe by his will, a draught of a will not executed, ſince the ta. 
an 


tute of 29 Car. 2. 3. {hall not be aided, Per Gilbert, E. of Crs, 


- Caſe, Fra. 5. NOT. 5 9 5 x 
If a man gives the reſidue of his eftate to his wife, with poyer 46 

to diſpoſe thereof with the concurrence of his truſtees ; if ſhe by | 
her will makes a diſpoſition without his truſtees, it ſhall not be de- do, 
creed. R. 2 Ver. 723. £ ON ten 
lf a widow have power by her huſband's will to appoint a fun 0 

of money in ſuch proportions as ſhe ſhall think fit among the 

fiſters, nephews, and nieces of teſtator, and ſhe appoint to gre 
nephews ; this is not a good appointment, and if the reſidue vis IN 26s 
properly appointed, this ſhall lapſe into the reſidue and paſs with dar) 
it. Ambler 514.“ | GL mal 
[If a widow by her huſband's will has power to appoint Go the 
among her children, ſhe cannot give to grandchildren, nor givea afte 
diſcretionary power to another io appoint, Alexander v. Alxandr, Ch. 
T. 1755. 2 Vezey 640.] | „ ol 
[If the gives part to C. for life, and then to her children; C. aide 

has it for life, and then it falls into the reſidue, 1bid.] the 
[If ſhe gives part to truſtees to apply it as they think fit, for the (4 1 
ſupport of her fon F. his wife and children, but not to pay his 
4 debts; F. is intitled to the whole, and it muſt be ſubje& to his (whe 


debts. Lid. | 
If the power be to diſpoſe by deed or will, it muſt bean effec 
tual will, ſigned by three witneſſes, &c. R. 1 f. M. 141. 25. 
W. 259. | = | 
— the deviſe be of an eſtate to a charity. 2 P. . 
260. 8 | | | 
Dr of the truſt, or equity of redemption of a copybold ellat?, 
DT Yo po ants go Sram analy comet 


ont. | <4 | 
r H. 8.) So jf tenant in tail, with a power to make a charge upon land 
Nor where for 20001. by deed or by his will, makes a mortgage for 29% 
Ow _ by leaſe and releaſe, and dies; the iſſue in tail, who claims d 
| purpoſe to Marriage ſettlement, ſhall not be compelled in equity to cot 
Execute his the mortgage, Or to execute ſuch an eſtate to the mortgagee * 
power. might have been executed by his anceſtor, according to his pont. 
R. Ca. Ch. 104. 1 Ch, R. 275. 3 1 
So where teſtator having a power over 30001. originally ! i 
property of his wife, gave ſeveral legacies, and then, after le 
deceaſe of his wiſe, gave the reſidue over; his eſtate was u uk 
ficient to pay the legacies ; yet it was held that the will was be 
an execution of the power, no reference being made to It, © 
there being nothing, by which an intention appeared in the tt 

_ for to execute it. 2 Brown 297.“ 
If a man, having a power * revocation, in 4 paſſion bat 


* 


i 
tis ſeal, but afterwards delivers the decd to che if fare 
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preſerved to the ſame uſes; it is no revocation. R. 3 Ca. Ch. 


1 70. . 

. * 2 non- execution of his power ſhall never be aided. 2 P. 
; 490. . 
4 So if the power be, that 4. may raiſe ſo much money, &c. 
5 and A. does nothing towards executing it; the court will not 
£ execute it, though it ſeems reaſonable in aid of creditors. 2 Ver. 

465. £ | 
Nor if he directs a deed to be prepared for ſuch purpoſe, but 


le. does nothing more, and neither ſigns, or executes it; for his in- 
| tention does not appear to be compleat, and it was at his election 
to raiſe it or not. E. of Cow. Caſe 16. - 


So if a power, created by a voluntary conveyance, be not well (4 H. 9.) 
purſued, it ſhall not be aided in equity; as if a man by a volun- Een 
" ury ſettlement gives an eſtate to his ſon for life, with a power to 2 
make an appointment to a younger ſon, ſo that it commence after voluntary 
the death of his wife, and he makes an appointment to commence ſettlement, 
_ the death of himſelf and wife, R. upon Demurrer, Ca. pare yin 
Ch. 160. | | 1 You 

Yet a power to raiſe portions for younger children has been Fae pot 
aided in equity, when the circumſtances were not purſued, tho' (4 O. 7. 
3 was voluntary. Ca. Ch. 161, 263. Vide ame, 1 
(4 H. 2. 1 5 1 

So a power, created by a voluntary ſettlement, has been aided, 

(when it was not purſued) againſt a perſon, who claimed under 
cke ſame ſettlement, Ca. Ch. 263, 4. 


Prerogative. 
| Vide Title 1 
Preſentation to a Church. 
Vide Eſgliſe, (H. I, &c.) 
Privilege. 
Vide Title Privil.ge, 
Proceſs, 
Vide Ante, (D. 1. il Title Proceſs, 


(41, 


* 


(4 1. 1.) What ſhall be a Purchaſe, 
Vide ante, F there are articles for a purchaſe, the vendor ſtands ſeiſed in 


(2 C. . J uaſt for the purchaſer, before a conveya | 
2 | ler, betore a conveyance executed. Cy 
27:5 4 Ch. 39. 2 P. V. (629.) „„ 


And if the purchaſer deviſes the land, it ſhall be decreed in 
equity. R. Ca. Ch. 39. D. Fra. Earl of Cov. + 2 Ver. 680, 


*2d Part of Eg. Ca. 78. 2 P. V. (631. | 
2 Ma. ca. 8o if a man purchaſes a copybold and has a ſurrender, but the 


yendor dies before the admittance of the ſurrenderee. Ca, Ch. 390. 


3 Ch. R. 4. 5 

Ss if a man agrees to {ell or make a mortgage for money ; he 
ſtands ſeiſed in truſt for the vendee. Ca, Ch. 171. 5 
If a man agrees ta pay 800. for four houſes in A. which be- 
fore a conveyance are deſtroyed by an earthquake; payment ſhall 
be decreed. R. 2 Ver. 280 : 

Tho' 4. covenants for B. to pay, and has not aſſets of B. in 
— mo. GG | 7 
So if by marriage-articles, money is agreed to be veſted in the 


| pufchaſe of lands; it ſhall be conſidered as a purchaſe, and decreed 


to him who will be intitled to the land. R. 2 Ver. toi. K. Eg. 
8 Vß! „ 
| So if 4, gives a bond to ſurrender a copyhold to B. he ſhall be 

® 2d Part of deemed a truſtee for B. R. Eg. Ca. 62.% © 
2 Mad. Ca. If A. agrees for a purchaſe with B. it ſhall be decreed, if 2, 


can make a title at the time of the decree or the report, though 


he had not a title at the time of the contract. 2 P. . (630.) 
[If A. mortgages an eſtate to B. who mortgages it to C. for 
' 2001. charity- money directed to be laid out in purchaſe of lands 
in fee, and C. leaſes the eſtate to A. s heir for five thouſand years, 
for 121, per ann. the three firſt years, and 100. fer annum for the 
remainder of the term, and if the 2000. repaid in the three fit 
years, the premiſſes to be re-conveyed if it is not yg” e it ſhall 
be deemed an abſolute purchaſe, Miller v. Lee, H. 1742. 3 
Athyus 494. EE F * yy : 


(4 1. 2.) Who ſhall be a Purchaſer, 


Every one who comes to an eſtate in land for a valuable conſi- 
deration bord fide paid, thall be a purchaſer ; as, if land is ſertled 
upon A perſon, for money paid, in fee, in tail, for life, 
ears. | 
And this, though the conſideration was much leſs than de 
cal value. Ambley. 764. „„ PE, 
Or in conſideration of a marriage to be had. 8 


CHANCERY. 8 


or for 


Ambler 
If x 
valuahl 


lab 
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go if a leaſe be, rendering full rent, without fine; the leſſee 
fhall be a purchaſer, and ſhall avoid à voluntary ſettlement. 2 

er. 327. : ES, 
£ 6 ay who has an agreement for a jointure, ſhall be a 
purchaſer, if the portion is paid, N. Ca. Ch. 100. 

So if the father covenants to pay it, tho? it does not appear to 
be paid; for ſecurity is payment. R. Ca. Ch. 99. Vide ante, 
oo = an agreement for a jointure, the iſſue of -the marriage, 
chiming lands by ſuch agreement, ſhall be purchaſers. N. Ca. 
Ch. 255. g ; 1 

80 75 a tenant in fee agrees with A. and B. to take them part. 
ners for 21 years in mines, which they are to ſearch for and work, 
and he to have a tenth of the proſit; A. and B. having laid ont 
120l. in the ſearch of a mine, are in the nature of purchaſers, 
and ſhall avoid a voluntary ſettlement. 2 Ver. 327. 5 

If the huſband makes a jointare, and it is agreed, that he ſhall 
have the portion of his wife, but he dies before any aſſignment, 
Ec. to him; it ſhall be decreed to the repreſentative of the 
huſband ; for he is in the nature of a purchaſer. F. g. 211. 

So, if tenant for life, with power to make a jointure, marries 
and dies before the jointure is compleated ; the wife ſhall have 
the privilege of a purchaſer. Jbid. - 

But if a woman, having land conveyed to her, takes a huſ- 
band, who makes a jointure, but no ſettlement is made or agreed 
to be made of the wite's land; the huſband ſhall not be relieved, 
as a purchaſer of thoſe lands. F,g. 212, 217, 


—_—_— — 


(4 J. 3.) When a Purchaſer ſhall be relieved againſt Incum- 


brances, 


A purchaſer bong fide may by an old mortgage, ſtatute or judg- Ve Coin, 
ment, c. protect himſelf againſt a meſne incumbrance. R. Cz. (B. 3.) 
Ch. 36. Vide ante, (I. 5.)—(4 A. 4, 10.) Ca. Ch, 267. Vide 
55%, (4 I. 11.) | | „ | 

And if he is a purchaſer without notice, he may plead that to 
a bill for diſcovery of his title. Vide ante, (I. I.) | | 

And if he has deeds in his hands, which ſhew a title in ano- 
ther, he need not diſcover them, R. Ca. Ch. 69. Jo 

Tho? obtained by artiſice. 2 Yer. 159. 3 5 
| 80 he _ not diſcover where his land lies, or who is the te- 

þ pant, in order to have execution of a judgment, ſtatute, c. 
d K. 2 Ca. Ch, 47, 48. N | 8 15 
5 50 a purchaſer ſhall have the benefit of an old mortgage, Qc. 
| aligned for him, tho? nothing is due upon it. R. 2 Ver. 159. 
0 And he may protect himſelf againſt dower, by having got an 
alignment of it, if it exiſted before the wife's right to dower, 
Ambler 6,* | a 
7 If the vendor was ſeiſed in truſt for another; a purchaſer for a 
valuable conſideration, without notice of the truſt, ſhall not be 


te ie i. 3 Gas (. 123. Vide Uſes, (D. 2.) 


„ . i... i nn og 


pes 


2 Rol. 78 1. l. 15. | 
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of the covenant, but pays his money to A. who dies inſolvent, B. 


rei memoriam ; it ſhall not be decreed againſt a purchaſer with 
out notice. Eg. Abr, 333. | 
from his ſecurity for the payment. R. 2 Ca. Ch. 19. 


. claiming under the vendor, and the eviction was by a title pare: 


of his own title, ſuffers the purchaſe to proceed, without giving 
nad Part of notice to the purchaſer. R. q. Ca. 37.“ Vide pot, (4 W. 25.) 
2 Mod, Ca. 
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So, if a truſtee, in conſideration of a marriage with his daugh. 


ter, covenants to ſtand ſeiſed to the huſband for his life, and after. n 


wards to his daughter, not having notice of the ruſt ; neither 2 
the huſband, nor the wife ſhall be ſubje& to the truſt, Sen, 


If a man articles for making a marriage-ſettlement, and after. 
wards mortgages the eſtate to B. The mortgagee without no- 
tice ſhall enjoy againſt a ſettlement ſubſequent. Semb. 2 Ven. 


A. by ſettlement after marriage (not being indebted) conveys 
to truſtees to family uſes reſerving a power to ſell, © but cove. 
* nanting that the purchaſe money ſhould be paid to the truſtees 
to be laid out to the ſame uſes.“ He ſells to B. who has notice 


ſhall not be obliged to repay the money; the ſettlement being vo- 
Juntary and fraudulent as againſt purchaſers. 2 Brown 148.* 

If a ſettlement is for payment of debts, where no debt is 
expreſſed, nor creditor a party; à purchaſer without notice ſhall 
not be ſubje&, nor ſhall a creditor have relief againſt him. (. 
Ch. 249. | _ 

If A. purchaſes, having notice of an incumbrance, and after- 
wards ſells to B. without notice; B. ſhall have relief, but 4. ſhall 
make ſatisfaction out of his purchaſe-money. R. 2 Ver. 384. 

If a purchaſer of a term erects new buildings, he ſhall hare 
relief againſt a dormant title, of which he had no notice, jro 
tanto as he expended, R. Lev. 152. | 

If a bill is for the examination of witneſſes to a will in perpetuan 


So, if a purchaſer gives ſecurity for the purchaſe-money, and 
before payment the land is evicted ; the purchaſer ſhall be reliered 


Tho' the covenant in the deed of purchaſe was only againſtal 


mount. R. 2 Ca. Ch, 19, . 
But where a purchaſer of a ſettled eſtate (without notice of 
a rent charge granted by tenant for life) transfers ſtock to te 
truſtee under the ſettlement for payment; the tenant for lit 
afterwards grants an annuity. to one who had no notice of the 
tranſaction ; if the purchaſer of the eſtate be evicted by the 
grantee of the rent charge, he has no lien on the ſtock transferred, 
$ Brown 3o1l.* | 
So a purchaſer ſhall be aided againſt him, who, having notte 


If a mortgagee preſent at a treaty for marriage of mortgagor 
ſon, conceals his mortgage, and aſſures the father that * 
truſt his perlonal ſecurity, the fon, wife and iſſue, ſhall bo lad 
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lands againft the mortgagee. Berrisford v. Mikvard, T. 1 749, 


2 Athyns 49.] — | Fs 
[A purchaſer for a ful! conſideration ſhall not be prejudiced by 


the miſtake or ignorance of ſome of the parties to the conveyancey 
of their claim under a marriage-ſettlement, Malden v. Menil, - 


P. 1737. 2 Aikyns 8.] 
| (4 I. 4.) When not. 
But if a purchaſer has notice of a truſt, he ſhall be charged 


with it in equity. R. 2 Ver. 384. Fide Uſes, (D. 2.) 


So, if A. articles for the granting of a leaſe, and afterwards 


ſells the land to B. for a valuable conſideration, who has notice 
ol the agreement; B. ſhall be decreed to grant the leaſe. K. 


2 Rol. 78 1. J. 10. Lare 60. 


[If tenant for life covenants to renew a leaſe, and his ſon 
tenant in tail, and intitled to his eftate, afterwards covenants - 


alſo, and then ſells the eſtate to 4. who. has notice of ſuch co- 
venant, and an allowance for it in the purchaſe A. is bound to 
renew. E. Brook v. Bulkelty, T. 1754. 2 Vezey 498. 

So, if land is deviſed to be ſold for payment of debts; a pur- 


chaſer, with notice that the debts were before paid, or that the 


perſonal eſtate was ſufficient for the payment, ought to re-convey 
to the heir. N. 2 Ca. Ch. 116. 1 Ver. 487. 

If A. has a debt due to him by ſtatute from B. and upon a 
mortgage by B. engroſſes the mortgage - deed, without diſcovering 
his ſtatute; he ſhall not extend his ſtatute againſt the mortgagee. 
3 Ca. Ch. 85. | | 8 N 

If the deviſee of a college leaſe, in truſt forchis ſon, renews 
in his own name. and afterwards mortgages to B. who had 
notice of the will; B. ſhall take it, ſubject to the truſt. 1 Ver. 


If the lord of a manor leaſes a tenement to his daughter for 


99 years, and afterwards ſells the manor to B. who has notice 


and takes a bond that the daughter ſhall ſurrender at her full age ; 
B. ſhall take, ſubject to the Jeale, which was an advancement for 


the daughter. 1 Ver. 467. | | : 
If, to a bill, the defendant pleads, that he is a purchaſer for a 
valuable conſideration 3 the plaintiff may by a new bill charge, 
that he was a purchaſer with notice, and require an anſwer of 
the defendant, to that. Ca. Ch, 252: | 
TA man cannot defend himſelf in equity as a purchaſer for a 
valuable conſideration, under articles only: but if injured, muſt 


ſue at law on the covenants. Brandlyn v. Ord, M. 1238. 


Athyns 571, ]. 


(The court will not decree a voluntary conveyance to be de- 
livered up to a purchaſer on valuable conſideration, unleſs fraud 
appears. Oxley v. Lee, H. 1736. 1 Alkyns 625.] | 


If the purchaſer of lands in Middleſex knows they are charged 


wich an annuity, he ſhall pay it, though the grant was not re- 


= giltered 


% 
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2 WEE. 98. Cheval v. Nichols, in ſe, M 7 


lf a man after marriage, in conſideration of loo paid charity 


his wife's mother, ſettles 100/. per annum on himſelf tor lie, * 
remainder to his ſoh, Oc. and his mother joins in the conveyance, vendei 
and thirteen years after he mortgages ; mortgagee ſhall not fore. fore, a 


cloſe. Jones v. Marſh, H. 8 G. 2. C. T. T. 64. | io prop 
What ſhalt be ſufficient notice. Vide ante, (I. 1.—4 C. 2.) 


(4 I. 5.) When a Purchaſer may take io prior Incumbrances (4 


.So, if a purchaſer of lands incumbered takes an aſſignment of WB. 

the incumbrances paid with his money ; it will be well, tho' al in prop 

the incumbrances are not diſcharged. R. 2 Ca. Ch. 20x. th 
| So, if a purchaſer of a reverſian upon an eſtate for life, under terward 


a decree of chancery, pays his money, and then the life falls; he diſcovei 
ſhall not be compelled to take his money back again with inteteſ. 
1 Ch. R. 75, 76. . Ep gn | 


2 


(4 J. 6.) When he ought to diſcharge prior Incumbraxes on 
* of the Purchaſe Money. 


If there is a truſt for payment of debts, generally ; a purchaſer chims a 


ſhall not be affected, tho? he has notice. 1 Ver. 260. poſleſſior 

Tho' more is fold than is ſufficient to pay the debts. 1 /. be had a 

303. Semb. cont. 1 Ver. 487. Vide ante, (4 I. 4.) | 
But, if the truſt is for payment of debts mentioned in a (41. g.) 


ſchedule; a purchaſer ought to apply the whole money paid by 
him to the debts, otherwiſe he ſhall be affected by the debts not 


diſcharged. 1 Ver. 303, 260, 1. Lloyd v. Baldwin, M. 1748. If a f. 
1 Vezey 173. id Ambler 188, 189. 1 Brown 186.“ Ka 

So, if an act of parliament enables a tenant for life to raiſe | hildren 
money for re- building and ſtocking a printing-office, burnt down ement. 


by fire; the mortgagec, who advances money upon this ſecurity, 
ſhall be affected, if the monies advanced are not applied to tus 
particular purpoſe. R. 2 Ver. 6. | 
So, if a termor deviſes 2000/. for his daughter's portions out BY 
of the profits, and his executor mortgages to A. who has notice Hake 
of the deviſe ; 4. ſhall take, ſubje& to the deviſe, tho' the age ſer] 
executor had full power to ſell the term. R. in Parkanen, Others 
2 Ver. 445. | ; þ nue 
So, en executor ſells a term to 4. who has notice of a bond _ 
debt due from the teftator to B. and pays the purchile-mone? 
to the executor, who commits a dewaſtavit A. ſhall be ſubject 
to the demand of B. for the term was aſſets, and A. a panty i9 
the dewva/evwit. R. 2 Ver. 616. Do $f 
If a man ſurrenders a copyhold to. the uſe of himſelf for 
life, and afterwards to A. (a relation of his wife's) in fee, who 
is admitted, and afterwards, upon a ſecond marriage, * 
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the ſame copyhold to-the uſe of the ſecond wife and her childrens 
ſhe ſhall not be relieved againſt 4. R. 1 Ver. 365. 

If tenant in tail of lands by deviſe, charged with 5oo!. to a 
charity, levies a fine to the uſe of himſelf in i fee, and afterwards 
makes a mortgage, or ſale ; a purchaſer by fine and non-claim 
ſhall not be excuſed from paying the 500. for the title of the 
venderhas the ſame commencement with the charity; and there- 
fore, all purchaſers, having notice of the will, ought to contribute 
in proportion. R. 2 Ver. 662, 


(4 J. 7.) Incumbrances are to be diſcharged in * 


If, upon a purchaſe, land is ſettled upon A. for life, and aſter- 
wards to B. in fee; prior incumbrances ought to be diſcharged 
in proportion. Vide ante, (2 J.) 

So, if a ſettlement is made upon a wife for jointure, and af- 
terwards to the iſſues of the marriage; incumbrances afterwards 
diſcovered ſhall be divided in proportion; _=_ the wife ought not 
to be exculed in toto. 1 Ver. 440. 


(41. 8. 0 The Purchaſer of a Reverſion ſhall not controvert the 
Title of the particular Eſtate. 


If a man dt a reverſion after the death of B. oho 
| ckims an eſtate for life; B. ſhall be eſtabliſhed for his life in his 
plicſhon againſt the purchaſer, without an examination, — 

be had a good title. 2 Ver. 279. 


a (41. 90 What Eſtates are within the conſideration of a Par- 
1 chaſe. | 
t 


If a father, or other anceſlor lineal, makes a ſettlement upon 
the marriage of his ſon, grandchild, 22 all limitations to his 


ſe hildren or their poſterity are within the conſideration of the ſet- 

n ement, Per Gays: „ Lg. Ca. 132.“ | *2d Part of 
7 | 2. Ca. 

* (4 I. 10.) What not. 

But all limitations, after failure of ſuch iſſue, to a 

* ndred, are voluntary, and out of the conſideration of the mar- 

. age ſettlement. Eg. Cu. 132.“ P. W. 256. e» dd bunte 


Otherwile, if the father and ſon, who make the ſettlement, 2 M. Ce. 
ne both any intereſt. 2 H M. 256, | 


(4 I. 11.) Purchaſer without Notice. 


A purchaſer, without notice of a prior incumbrance, ſhall not 
impeached, or prejudiced by it in _— Hg. Ar. 3 33. Vide 
5 (41. 3.) Vide nolice, ante, (4 C. 1, &c.) 

Nor 
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Nor diſcover his title, nor loſe any advantage which he kw b | 
law. Ag. Ar. 333. | | 


1 3 
(4 K). Recovery, Common. w 
(4 K. 1.) Of what Effect it is in Equity, : 
| | | | * 
Common recovery by a cefluy que truſt ſhall have the ſang arc 
A operation upon the truſt, as it ſhall have by law, being H. 
uffered of an eſtate at law. Ca. Ch. 49. Vide ante, (3 N. 8. — 
5, (4 S. 3, 4+) 292 
A recovery will bar equitable as well as legal remainders, but on 
the eſtates muſt be completely legal or completely equitable; bee 
therefore where there is an equitable eſtate for life, with a legal 2 
eſtate tail, the recovery will not operate. 1 Brown 72, 75. 8 
Ambler 545, 699.“ 5 | ſhal 
lf there be a limitation in a will to C. and his heirs, to the of a 
uſe of him and his heirs, in truſt to pay debts, and then in truſt of h 
for D. and the heirs of his body, and in default remainder to C. and 
and his heirs, provided he marry M. and D. ſuffer a recovery, it be b 
bars the remainder to C. which was of an intereſt diſtinct, either If 
from the legal eſtate or the uſe. Robinſon v. Cuming, J 1739. ſubm 
1 thyns 473+] | _ 
(4 K. 2.) When a Defe& of it ſhall be aided, _ 
Tf a common recovery is ſuffered purſuant to an agreement Ks 
with him, who had power to ſuffer a recovery, it ſhall be aided in NA 
chancery, tho? it was ſuffered by a tenant for life, the agreement 8 | 
being with tenant in tail, who was dead at the time of ſuffering % 
the recovery. R. Ca. Ch. 49. 5 i gs 
Tho? the agreement was voluntary, without a valuable conbde- = * 
ration. Ca. Cb. 49. | * us 
| 3 tho' ch. 
0 
(4 L.) Beleaſe. the ma 
pu If 4 
(4 L. 1.) When it ſhall be avoided. and aft 
| 1 N ; à new c 
(4 L. 1.) CH ANCERY will relieve againſt a releaſe obtained by fraud; A fo 
— = 5 as, if it be upon a ſuggeſtion of a falſity, or a ſuppreſſoo a of te 
franc. the truth; as, if a man obtains a releaſe, upon a ſuggeition d CIF tl 
Vide ante, will was revoked. 1 Fer. 20. | others, 
(2 C. 12.) If a man releaſes the arrears of a legacy (being 100.) 0p"! releaſe, 
f = 1e, ſuggeſtion that he will pay coſts, if he joins with the other ar leaſce, a 
3 . » e tees in a ſuit. 1 Ver. 32 ä being a t 
If a man gets a bond for 200/. to be delivered up, and a ly 294.] 


| leaſe of all demands upon payment of 20/. where the obligee va 
ſuperannuated, tho? the obligor inſiſts that he was a relation, 
does not prove any mention thereof at the time of payment. 
* 2d Part of Eg. Ca. I 19.7 ; | , | | i 
2 Med, Cas : ; . 4 
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tf 4. pays 2000. to the wife executrix of B. in ſatisfaction of 
zool. and the wife releaſes the 3ool. and the children of B. for 
whom the 30ol. were aſſigned in truſt, do not conſent ; A. ſhall 
pay the other 100/. R. Ag. R. 89. : f 

{A releaſe procured from a perſon immediately on his coming 
of age, always gives a ſuſpicion of fraud, eſpecially if no accounts 
are ſettled, or account in writing produced. Steadman v. Falling, 
H. 1746. 3 Athyns 423.) | | : 

[But after a long acquieſcence, the court will not ſet it aſide 
againſt the repreſentative, againſt whom no fraud is charged; till, 
on an account taken before the maſter, it ſhall appear to have 
been unfair. {b:d.] 2 - 


So, if a releaſe extends beyond the intent of the parties, it (4 L. 2.) 
ſhall be avoided in equity ; as, if a widow, who had a ſettlement 8 1 
of an eſtate for her jointure, releaſes all demands to the executor ; N. "_m 
of her huſband, and then the inheritance of the huſband is evicted, Vd. ante, 
and he appears to have had only a term for years; ſhe ſhall not (2 T. 3.) 
be barred of the term by this releaſe. R. Ca. Ch. 47. | 

If A. releaſes all demands to B. upon an award made upon a 
ſubmiſſion concerning legacies, or other different matter; it does 
not bar him as to a truſt of the land. R. 2 Ca. Ch. 126. . 

So a general releaſe does not bar, when made upon another 
occalion. 2 Ca. Ch. 126. | 

So a releaſe by will to A. of all debts, accounts and demands 
2painſt him, does not diſcharge A. of a cheſt of jewels of the 
teſtator, in his cuſtody, Dub. 2 Ver. 114. 


So, if a releaſe is clandeſtinely obtained to defeat a prior agree- (41. 3.) 
ment, it ſhall be avoided in equity ; as, if B. agrees by articles on Or obtained 
the marriage of C. to ſettle 100). per ann. after his death upon C. ng Rag 
and his heirs, and afterwards B. upon pretence of a greater ad- hs 
vantage, obtains a releaſe from C. The releaſe ſhall be avoided, ment. © 
tho the eſtate was to be ſettled in fee, and not upon the iſſue of 
the marriage. R. 1 Ver. 241. | | 

If A. agrees to ſell an eſtate to B. which was mortgaged to D. 
and afterwards releaſes his equity of redemption to D. without 
a new conſideration. &. Hard. 320. - 

A fortiori, if he releaſes to D. pending a bill for a performance 
of the purchaſe. Hard. 320. . 

If there is an aſſignment of a bond in truſt for the benefit of 

others, whether with or without conſideration, precedent to a 


002 releaſe, the obligee cannot releaſe ; nor can it operate to the re- 

legs leaſce, as he muſt be preſumed to have notice of the aflignment, 
being a truſtee in it. Bower v. Swadlin, M. 17 38. 1 Ailyns 

a 294.] | 

e vB 
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L. 40 When! it ſhall not be avoided. 


But a releaſe ſhall not be avoided, Fr that it was 


fraudulent, where there is a ſubſequent rele eto the ſame intent, 
which is not prayed to be avoided by the bill. 1 Ver. 86. 
So, if there be a bill by H. and B. for an account of the pro- 


fits of an office in which they are joint-tenants, and one releaſes. 


to the defendant pendente lite, the releaſe ſhall not be avoided; 
and if A. brings a new bill againſt B. and the other defendant, 
which ſuggeſts combination between them, the prior defendant 
may plead the releaſe to the ſecond bill; for, being a bar in law, 
| It ſhall not be avoided by a bare ſuggeſtion. R. Hard. 168, 


[A releaſe to one obligor, is a releaſe to both, in equity as in 


law. Bower v. Swadlin, M. 1738. 1 Athyns 294-] 
(4 M.) Rettitution. 
F a perſon is tortiouſly ouſted of his office, without proceſs at 
law, equity will direct that he be reſtored to his office, and 


that the. wrong doer ſhall account to him for the profits, till the 
title can be tried or determined by law. Ch. R. 50. 


(4 N. 1.) When recovered in Equity, tho“ there is no Remedy 


by Law. 


ENT 8 fhall be recovered in equity, when there is no te- 


medy for it at law; as, a rent-ſeck ſhall be decreed, tho 
the grantee never had ſeiſin. Ca. Ch. 79, 147. 

So, if rent was copſtantly paid, till the laſt twelve years; the 
arrears and the accruing rent ſhall be decreed, tho” the deed by 
which it was created be loſt. R. Ca. Ch. 120. 1 Ver. 359. 

[If thro' proceſs of time the remedy at law is loſt, or become 
difficult, equity will give relief on the foundation only of the 
payment of the rent for a long time, or where the nature of the 
rent is not known, ſo as to be ſet forth, but then all the terre · 
tenants muſt be brought before the court. Benſon v. Baldwyn. 
P. 1739. 1 Athyns 598.] | 
| $0, 115 there — to the grant, the rent ſhall be 
decreed, Ca. Ch. 147. | | a 

So, if a fine for raiſing of a rent is defective, it ſhall be aided. 
3 Ca. Ch. gz. | "4 | | 

So, if A. grants ſeveral annuities out of a term, and then aſ⸗ 
ſigus the term to B. tho” the grants are void for uncertainty in the 
habendum, they ſhall be decreed againſt all claiming through B. 
1 Ch. R. 8. | | g Oy 


© 
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$o, if A: grants an annuity in truſt is B. and afterwards ſells 
to C. having notice, who afterwards obtains a releaſe from the 
truſtees, without the conſent of B. tho' the term for which the 
annuity was granted be expired, B. ſhall be aided againſt the re- 
leaſe, and the land ſhall be charged with all arrears, tho” the term 
be expired. R. Ch. R. 411, 2. 
If A. ſurrenders a copyhold to B. in fee, reading a rent of 
| 5l. fer ann. to A. and his heirs, and afligns the rent to P. who 
is admitted to it; equity will inforce payment of the rent to 
D. tho' an admittance is not a proper title to the rent; R. 4 
Ver. 16. 

If a leſſor, in conſideration of an improvement, covenants to 
grant a ſubſequent leaſe at the prior rent ; an aſſignee of the re- 
verſion ſhall be decreed to do it. R. 2 Ver. 447 

So, if a rent is deviſed out of a rectory to B. for which he 
cannot have any remedy by diſtreſs ; a court of equity will de- 

cree not only the rent in futuro; but all arrears, tho? there was 
no remedy for them at law. R. Ca. Ch. 79. 

So, if there is a leaſe for years, rendering 40ʃ. ber ann. rent, 
and the leſſor ſettles the land upon B. and his heirs male upon 
his marriage with A. and it is agreed that 4. ſhall, have the 4o/. 
fer ann, for life; it ſhall be decreed, tho“ A. has no —_— by 
diſtreſs. R. 1 Ch. R. 5. | 

So, if the lands, out of which the rent ider are mixt whit 
others, whereby no diſtreſs can be taken for ir. 1 Ch. K. 61, 67. 

If a leaſe of an incorporeal thing is aſſigned, and the aſſignee 
enjoys, he ſhall be decreed to pay the rent, tho? not bound by 
law. R. 2 Per. 423. 

[A mere grantee of the crown, without aid of parliament, of 
rents of a manor where there are no demeſne lands to diſtrain on, 
may have relief in equity. D. Leeds v. Powell, M. 1745; I 
Fezey 171. ] 

So, if there be a deviſe to A. paying a rent-charge to B. who 
dies ; his executor ſhall have relief in equity for the arrears, tho? 
he does not alledge want of diſtreſs R. per 125 of the Rolls, 
2 Ver. 386, Semb. cont- per Ld. K. Wright, 2 Ver. 382. 

So, if the aſſignee of a term rendering rent es over, the 
leſſor ſhall have remedy. againſt him in equity for the rent, for fo 

long as he held the land. F. 1 Ver. wy: [Valliaut v. Dodemede; 
R 1943. 2 An. 546. 

[Bur the aſſignee is not liable to the tent incurred after the af. 
ſenment by him to another. lid.] 

If 4. makes a leaſe off a coal · mine, reſerving rent, to J. who 
declares a truſt of this leaſe, that he is truſtee for fire perſons, 

they enter and take the benefit, then B. becomes infolvent, the 

mine unprofitable, and the patrners abandon it; the cut ge 
rruſts ſhall pay the arrears during the time they concerned them- 
ſelves in taking the profits. Per Tolbat C. on appeal from the 
rolls. Clawering v. 3 7. 1736. 3 P. W. 402. 

Vor. 1 5 5 XX 80, 
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So, if the leſſee aſſigns to B. equity will oblige him to admit an 
attornment. R. 2 Ver. 113. Vide poſt, (4 N. 4.) 


So a penſion may be recovered in equity as well as in the ſpi- 


ritual court, or in a writ of annuity. R. Hard. 230. 
Tho' payable out of a vicarage, which has only caſual profits, 
R. Hard. 230. 1 . FS. | 


(4 N. 2.) Or, the Remedy by Law is not ſufficient. 


4 


So, if the remedy at law be not ſufficient ; as, if a man deviſes 


a rent out of a rectory, and there is not glebe ſufficient for a diſ- 
trefs; the deviſee ſhall be decreed to be paid out of the whole 
rectory. R. Ca. Ch. 79. 5 


So an executor fhall be decreed to pay the arrears due in the 


time of the teſtator terre-tenant. Vide ante, (3 G. 2. 
So, if a terre-tenant aſſigns his eſtate to prevent a diſtreſs for 


rent, the grantee ſhall be aided. 3 Ca. Ch. gi. 


Or, permits the land to lie freſh, or to be depaſtured in the 


night only, to avoid a diſtreſs. 2 Ver. 382. 


(4 N. 3.) When it ſhall not be recovered in Equity. 


% 


when he has a remedy by law, tho” it be not ſo beneficial ; as, 
if land ſubject to a rent be under fequeſtration, the court will 


not oblige the ſequeltrators to pay it out of the money received 


by them. 2 Ver. 713. Vide infra. 
So, if land ſubje& to a rent be aliened by parcels to ſeveral 
perſons, equity will not allow the recovery of the whole againſt 


one. Fg. Abr. 33. 


The grantee of a rent ſhall not bave a remedy in equity for the | 


rent, merely for the want of a diſtreſs, if the want of a diſtreſs 

be not cauſed by fraud or other default in the terre-tenant. R. 

Ca Co.:147.R..2 Fee, 382. | 
So, where the leſſee was ouſted by the uſurpers and the eſtate 

ſold, the leflee was relieved againſt the leſſor, after the reſtora- 

ion; Rc 43 C0. R. 36. -. | | 

So, if rent be recoverable by diſtreſs at Jaw, the party ſhall 

not have aid in equity to have poſſeſſion, or a receiver appointed. 

2 Ver, 613, 382. 489 

So rent ſhall not be decreed in equity, where it has not been 

paid for 30 years. Ca. Ch. 184. | 


So rent ſhall not be decreed to. the executor, where the leſſor 


dies on the laſt day of payment before ſun-ſet. R. Sal. 578. 
So equity will not charge land with payment of rent to ſach a 


manor. X. Ray. 221. | ; 
So, generally, the perſon ſhall not Be ſubje& to the rent, where 


the land only was charged. Ca. Ch. 145, 185. 4 
So, if Blackacre and Whiteacre are ſubject to a rent, an! 
Bluckacre is purchaſed by 4. and the vendor covenants 2 Ul 


a 


But equity does not extend relief to the owner of a rent, 
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ſhall be diſcharged of the rent ; it ſhall not be decreed that Jhite- 
acre, afterwards purchaſed by another perſon, hall ſtand charged 
with the whole ; for 4, has remedy upon the covenant only. R. 


Hard. 87. | . 


80 a rent ſhall not be decreed againſt the aſſignee of a wine - (4 N. 4.) 
licence leaſe, who purchaſed without notice of the rent; for the Againſt an 
rent does not run with the licence, but is due upon the contract an 
only. R. Hard. 88. | . . 

So an aſſignee ſhall not be prevented of a benefit, allowed by 
law, for the avoiding of a rent. 2 Ver. 423. 

An aſſignee ſhall not be relieved againſt a rent, or covenants, 
recovered againſt him at Jaw, tho? he took the aſſignment by way 
of mortgage, and never was in poſſeſſion; for it was his folly to 
take an aſſignment of the whole term, and not an under-leaſe. R. 

2 Ver. 275, 374. TN | | „„ 

80 a leſſee ſhall not be compelled to ſurrender to the leſſor, to 
enable him to renew a college leaſe, if there be no agreement for 
it; tho'ꝰ the leſſor offers to grant a leaſe de novo, to the ſame ef- 


fect. R. 2 Ver. 383. 
(4 N. 5.) When apportioned in Equity. 


A rent may be apportioned by a decree in equity, where it 7jde ante, 
ſhall not be apportioned at law, Ca. Ch. 32. - | ( E.) 
As, if a right of common is evicted; tho” it be not an evicſ- 
tion of the land. Ca. Ch. 32. 3 Ch. R. 11. d 
So, if by antient compoſition between two abbies, the lands of 
one are diſcharged of tithes; by payment of 26. per ann. and the 
lands come into the hands of divers patentees ; the compoſition 
ſhall be apportioned. R. in Excheq. Sav. 5. AA. 
But if, for non-payment of rent, the leaſe is avoided in law, 
and an aſſignee of part prays to be relieved, he ought to pay all 
arrears, and repair; for the rent ſhall not be apportioned. 
So, if a common be evicted, bur the land is ſtill equal in va- 
lue to to the rent, the rent ſhall not be apportioned. 3 Ch. R. 12. 
[Where money is ſettled to be laid out in land, and in the 
mean time inveſted in government-ſecurities, and tenant for life 
dies in the middle of the half-year, the dividend ſhall not be ap- 
portioned, but paid to the reverfioner ; in caſe of a mortgage it is 
otherwiſe. Sherrard v. Sherrard, P. 1747. 3 Alkyns 502.] 
*Where rent has been paid to receivers by tenants holding by 
demiſe determinable on- the deceaſe of tenant in tail, who dicd 
without iſſue, the rent ſhall be apportioned between the repreſen- 
tative of tenant in tail, and the remainder-man. 2 Brown 659.“ 


- 


| (4 N. 6.) When an Extinguiſhment prevented. 


So an extinguiſhment, or ſuſpenſion of a rent, contrary to the 
intent of the parties, may be prevented in equity; as, if the pur- 
| NS 41 | x: 
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Whom it is payable. K. 2. P. W. (604.) 


chaſer of Jands prevails with him, who had a rent excepted ont 
of the purchaſe, to join in a fine, in which two or three acres, 
out of which the rent iſſued, are contained; there ſhall be relief 
in equity. R. Ca. Ch. 273. | | 
What will be an extinguiſhment, or a ſuſpenſion in law. Vide 
Suſpenſion. l £ OO 
What in equity. Vide poft, (4 N. 8, g.) F: | 
So, if a rent-charge be iſſuing out of lands deviſed for payment 
of debts, of which part are fold for ſuch intent; the whole rent 


; ſhall iſſue out of the reſidue of the lands. Ca. Ch. 295. 


80, if rent is augmented by encroachment, equity does not aid 
againſt the encroacher. 1 Ver. 517, 


(4 N. 7.) When a Stranger ſhall be aided againſt a Diſtreſs for 


Rent. 


If the cattle of B. eſcape into land adjacent, whereupon the 
grantee of a rent-charge, out of the ſame land, which was in ar- 
rear for twenty years, diſtrains, B. ſhall be aided in equity. R. 
Pr. Ch. 8. | 

So, if cattle are lodged at an inn, for which rent is due, with 
the privity of the leſſor; in caſe he diſtrains them for rent in ar- 
rear, the owner of the cattle ſhall be aided in equity. R. Pr, 


| Ch. 7. 9 


(4 N. 8.) When Rent, or other Charge upon Land ſhall be ex- 
| - +> + panes. >> | 


If a rent, or other charge would be extinguiſhed, or ſuſpended 
by law, it ſhall be alſo in equity; if there be no fraud or covin. 
Vide ante, (4 N. 6.) Vide Suſpenſion. . | 

As, if 100/. be charged by will upon land, payable to B. and 
the land afterwards deſcends to B. in fee; the 100. ſhall be 
merged. 2 P. JW (604:) ; 

So, if 100. or other legacy be ſecured by a term, and the te- 
verſion deſcends or comes to B. in fee, or in tail, to whom it was 
payable, and B. levies a fine or ſuffers a recovery, before aſſgn- 


ment of the 100. to another, it ſhall be extinct. 2 P. M. (605.) 
Tres 1 
(4 N. 9.) When not. 
But there ſhall be no merger, if only an eftate-tail comes to B, 


So, if an eſtate in fee, or for years be veſted in truſtees for. 
ſecuring 100. legacy, and the eſtate afterwards comes to B. to 
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(4 O.) Revocation, 
(4 O. 1.) When good, tho! all Circumſtances are not purſued. 


HEN a power of revocation is good, and when extin- Vile ante, 
guiſhed, and when purſued. Yide Uſes, (L. 2, &c.) Gfl. , S) 

If a man makes a ſettlement, with power of revocation in the 
preſence of three witneſſes, and he revokes by a will ſubſcribed 


only by two witneſſes ; this ſhall be ſufficient in chancery. R. 2 
Vent. 350. LR 


So, if a power of revocation be reſerved upon tender of 124. 


in one place, and the 129. is tendered and accepted of in another 
place. R. Ca. Ch. 68. y: 


In all caſes, where a man has a power of revocation, and he (4 0. 2.) 
makes. a revocation, but by the fraud of any one' is prevented Wherepre- 
from purſuing all the circumſtances in the power; it ſhall be al- bans by 
lowed in equity. 3 Ca. Ch. 89, 108, 122. | raud. 


So, if he be prevented by accident, or the act of God; as, if (4+ O0. 3.) 
a deed is directed by the party to make a revocation, and in- On 
groſſed, and he dies, before execution. 3 Ca. Ch. 69, 93. . 

If a man by ſickneſs, or other accident, be diſabled to make a 
tender in perſon, he ſhall be aided, if the tender is made by an- 
other. 3 Ca. Ch. 89, 109, 126. 


So, if he be prevented by neceſſity; as, if a man has power (4 0. 4.) 
to revoke by deed executed before fix witneſſes of whom three Or neceſſi- 
are to be peers, and he executes his power in a foreign kingdom ty. 
before ſix witneſſes ; it ſhall be aided, tho' neither of them was 
a peer, for it was not in his power. K. 3 Ca. Ch. 68, go. Eg. 
Ca. 14.* a ; | * 2d Part of 

If there be a power to revoke with the aſſent of three ſubſidy- 2 Mad. Ce. 
men, it ſhall be aided, if it be done by the aſſent of three ſub- 
ſtantial men, who were of ability to be aſſeſſed to a ſubſidy, if 


there had been ſuch a manner of taxation. 3 Ca. Ch. 90. 


So, if he be prevented by the default of him who has a benefit (4 0. 5) 
by the ſettlement to which the power is annext ; as, if A. makes 2 
a ſettlement upon B. and his children, with a power of revocati- . O 
on, and ſuffers the deed to remain in his cultody, and, being in- 
clined to revoke, ſends to B. who refuſes delivery of the deed, 
by which means the circumſtances of the power are miitaken. 3 
Cz. Ch. 67, 84. a | . 

So, if B. does any thing to prevent the knowledge of the cir- 
cumſtances of his power. 3 Ca. Ch. 84. 


So, a defective execution of a power ſhall be aided in equi- 1 
ty, for the relief of a purchaſer, Sc. as, if che power be to eee, 2 
teroke upon tender of 12d. to 4, in Vier, and he of a power 
| | | tenders, of revoca- 
tion aided, 
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tenders, and it is accepted by 4. in another place. 3 Ca. Ch. 68, | 


Ch. R. 38. | | 
Tho' he be a purchaſer with notice. Per Treby, 3 Ca. Ch. 
or, where the ſettlement is for payment of debts. 18d. 
Or, for proviſion for younger children. Bid. 
If the power be to revoke by writing under hand and ſeal for 
a proviſion for younger children, and the party, being ſick, gives 
inſtructions to counſel under his hand to be drawn up in form, 
which is drawn and ipgroſſed, but before execution the party 
dies; it will be a good revocation in equity. 3 Ca. Ch. 6g. 
If a power be given to A. to make a jointure, and A. by articles 
covenants upon his marriage to make a jointure of ſuch value, 
and afterwards direQs a jointure to be made of ſuch lands to that 
value, and after the deed is drawn, dies before execution; it ſhall 
* 2d Part of be decreed in equity. £9. Ca. 20.* 1 A 
2 Med. Ca. Tf there be a power of revocation, and a ſubſequent ſettlement 
is made with all the circumſtances required ; it ſhall be a reyoca- 
tion, tho' there is no reference to the power, R. F,g. 218. Vid 
Poiar, Vide ante, (4 H. 1, &c.) 2 els | 


(4 O. 7.) When not good. 


(4 0. 7.) But a voluntary ſettlement by him, who has a power of-revo- 
In aid of a cation ſhall never be aided in equity, if it be not made purſuant to 
— — all the circumſtances of the power. 3 Ca. Ch. 17. 
Vide ante, And therefore, if there be a voluntary ſettlement with a power 
(2 C. 8— to revoke by writing with ſix witneſſes ; a will, by which the 
5 LE 9-—* ſame eſtate is deviſed to others, executed in the preſence of three 
4H,9.) witneſſes, ſhall not be a reyocation. R. inter Bath and Montague, 

3 Ca Ch. 86, 93. 107, 1279. | 
' 'Tho? the prior ſettlement does not appear to have been in the 
cuſtody, or memory of the teſtator. 3 Ca. Ch. 64, 86. 
Tho? the prior ſettlement was for confirmation of a prior will, 
which is revocable in its nature. KR. 3 Ca. Ch. 64, 86, 99. 
So, if the power be to revoke upon tender of a guinea, an. 
the party executes a deed to other uſes, without any tender; it 
ſhall not be aided in equity. Adm. 3 Ca. Ch. 70, 108. R. If 
the intent to revoke is not proved. 2 Ver. 6g. 5 
If a wife has power to revoke in favour of her huſband, and 
ſhe ſends ſeveral letters to counſel, to make a deed of reyocation, 
2 24. Co, buf nothing is done, it ſhall not be aided, K. Eg. Ca. 15 * 


(40. 8.) Who may make a Revocation, 


The revocation ought to be made hy thoſe, who have ability 
to make it by the ſettlement. | 
If two huſbands and their wiyes make a conveyance, un 
power to revoke with the conſent of their wives, to wit, if / 9 
pr either of them be living then to revoke, if one of the wives ** 


with 
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Alleyn v. Alleyn, M. 1750. 2 Vezey 37.] 


- 409; ] | | | | | | | 
If A. has an eſtate in ſtrict ſettlement, his firſt ſon tenant in 
tail, and afterwards on ſon's marriage they agree, that A. ſhall 


\ 
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| the huſband ſurviying and the other wiſe may revoke. R. 2 Rol. 


178. 


% 


(4 P.) Satisfattion, | 


IF a covenant, bond, Qc. be ſatisfied, though not cancelled, 
equity will relieve the covenantor, obligor, &c. Vide ante, 
. BE 7 | 
Tho? farisfied by matter collateral, Yide ante, (2 X. 5.) 
280 ſatisfaction may be preſumed from length of time; as 


where a bill of exchange has not been demanded of the acceptor _ 


for 20 years, after his death, payment ſhall be preſumed, unleſs 
the contrary appear. Ambler 231.* 

[If a man leaves 520/. to five grandaughters, and makes their 
mother executrix, and her huſhand poſſeſſes himſelf of the perſa- 
nal eſtate, and prefers all his daughters in marriage, giving them 
greater portions than their ſhares amounted to, and they acquieſce 


therein, they ſhall pot come after his death to demand ſuch ſhares. 


Seed v. Bradford, T. 1750. 1 Vezey 501.] 
(IF A. who by the will of E. to whom he is executar is to pay 


his aunt C. 3oo!. per annum, deviſes the reſidue of his eſtate to 
bis mother and his aunt C.; this is not a ſatis faction of the 3000. 


annuity, tho' the moiety of the reſidue is of greater value, for 
the 5 4 was uncertain. Barret v. Beckford, T. 1750. 1Vezey 


19. 
e of reſidue of real and perſonal eſtate for life is not a 
ſatisfaction for a ſum to be laid out in lands in fee by articles. 
If A. by marriage. articles covenants that lands ſettled on his 
wife are of 1600. value, and makes his will, ratifying the articles, 
and leaving his wife lands in B. for life, this deviſe is not a ſatis- 
faction of the articles. Prime v. Stebbing, T. 1752. 2 Vezey 


have 800/. of wife's portion, and convey to truſtees lands to ſe- 


cure 5o/. per annum to the ſon, and 8ooy. to his younger chil- 


dren; and A. afterwards makes his will, and lea ves 700. per an- 
num to his ſon, provided he ſettles the whole family eſtate to 


ſecure to B. 100). 2 annum out of ſaid lands, and makes great 


proviſion for the ſon's children at twenty · ſive or marriage, and 
afterwards by deed, fine and recovery, A. and ſon ſeitle the eſtate 
ſtrictly, making ſon tenant for life; the condition in the will be- 
ing thus impoſhble, the 700). annuity is a ſatisfaction for the 5 0/. 3 
had it not been for the laſt deed it would not have been a fatis- 
faction, and the proviſion for the children being on a contingen- 
cy, is not ſatisfaction for the Bool. Matile aut v. Datthews, T. 
1755. 2 Ven 635.] Wide Dower, . 

5 | | 4 por- 
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A portion given by a father by will, is ſatisfied by a portion 
advanced in his life-time. Ambler 325. 1 Brown 65. n. But 


the deviſe of a re/idu? of perſonalty, or of a real eſtate, is not ſa- 


tisfied by the portion. Id. Ibid.* | . | 
But a portion given by /e!tlement may be ſatisfied by a reſidue; 
as where there is a proviſion by marriage-ſettlement,. with proviſo 
that ſums advanced ſhould go in ſatisfation unleſs otherwiſe d-. 
clared, 4000. left by will, ſubject to the life,of the mother, and 


the reſidue of the perſonal eſtate being given by the will to a child 


entitled to the proviſion under a ſettlement, muſt go in ſatisfaction 
of that proviſion. 1 Brown 63. 2 Brown 388.“ 3 
Where it is declared in a deed of ſettlement, providing por. 
tions for a daughter, that if any lands ſhould come from the father, 
they ſhould be taken as part of the portion: an eſtate-tail being 
deviſed by the father, was conſidered. as part ſatisfaction accord- 
ing to the value of it. Ambler 325. | 
*Where part of the wife's fortune was ſeuled (after the deceaſ- 
of the huſband and wife) on the children, according to her ap- 


 pointment, and the huſband left a larger proviſion to truſtees, to 


the uſe of the wife for life, remainder to the children, as ſhe ſhould 


appoint ; this was held to be a ſatisfafion for the portions. 1 


Brown 82.* 
*So where by marriage ſettlement 10,0001. were to be raiſed 
for younger children; and the ſettler, by will, gave the younger 


children 2000. each; this was held to be in part ſatisfaction. 1d, 


305.* | a 
But where the legacy does not come from the ſame perſon, or 


is not payable from the ſame fund as the portion by the ſeitle- 
ment, it is otherwiſe, *. 0” 


*Thus, where by ſettlement on the grandfather's marriage, his 
eldeſt ſon (the father) had a power of raiſing 2ooo!. to each of 


his daughters, and in purſuance of that power, on his own mar- 


riage, ſettled the 2000. and in his will gave 20,000). out of his 
>erſonal eſtate ; this was held a cumulative proviſion, and not a 
Harislacton of the ſettlement. 2 Brown 352, 529.“ 
80 where the deviſe differs in circumſtances from the ſettle- 
ment, it ſhall not be taken in ſatisfaction. * 55 
Thus where a bond was given by the huſband on marriage, to 
leave the wife 300“. to be paid to her iin one month after his 
death; and he by will gave her 500/. payable fix months after his 
deceaſe ; this was held not to be in ſatisfaction. 1 Brown 129.* 
So where money was'to be raiſed by a truſt term, which de- 
ſcended, agd the owners made no appointment, legacies to the 


heir at lau Were held not to be a ſatisfaction. Id. 133. n. 


* So where teſtator gave a bond to truſtees, conditioned that his 
executors ſhould pay 5000. to a natural ſon at tzventy-one ; and by 
will he gave 15,000/. to truſtees, to pay to the ſon a maintenance 
till 72venty-five, and then to pay the whole to him with contingen- 

ies on marriage; this was held to be no ſatisfaction of the 
Lead, Id. 295. „„ 
| Sr, i Where 


_——_ P 1 4 


ut 


re 


Or a urit of error, or an appeal, F. N. B. 239. B. E. 
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Where it was covenanted in a ſettlement, that the wife ſhould 
not be barred of any thing the huſband ſhould give or leave by 
deed or will or otherwiſe, and he died inteſtate, a freeman of 
London, it was held that her- ſharey, by the ſtatute and cuſtom, 
were not a ſatisfaction of the covenant. 2 Brown g5.* 


Where a parent has made a will, in which he gives a legacy 


to a child, and afterwards pays a portion with that child, the por- 
tion will be preſumed to have been meant in ſatisfaction of the 
legacy, unleſs there be ſufficient evidence to repel the preſumpti- 
on. 2 Brown 397.* x: 

But the father of a putative daughter paying a portion on her 


marriage, accompanying ir with a declaration, that ſhe ſhall haye 
more at his death, is not a ſatisfaction. 7d. 165, 519.* 


*So neither is the value of a beneficial leaſe granted to a natu- 
ral ſon a ſatisfaction of a legacy given by a prior vill of the puta- 


tive father. 1 Brown 425. | 


*So where a flranger gives a legacy in a prior will, and after- 


Wards gives a portion with the ſame child, this is not a ſatisfaction 


of the legacy. 2 Brown 499.* 


1 


elf a father having by his will given his ſon 500!. afterwards 
take him into partnerſhip, the ſtock amounting to 3000. this 


| {hall not be taken as a ſatisfaction of the legacy. 1 Brown 555.* 


PE Statute, 
Vide bee 0. 2, Kc.) 
(4 Q.) Superſedeas, 
When granted by Chancery, | 


N vacation, a ſuperſedeas may be ſued in chancery, to proceſs 
out of another court; as to a capias or exigent out of C. B. di- 
rected to the ſheriff to take ſurety for the appearance of the party, 


F. N. B. 236. A. 


Or, if he finds ſurety in chaucery, there ſhall be a ſuperſedeas to 
the ſheriff to ſet him at large, if he has taken him; if he has not 
taken him, not to arreſt him. F. V. B. 236. A. 237. . 

So, upon an audita querela upon a ſtatute merchant, Cc. which 


is forged, &c. there ſhall be a ſuper/edeas to the ſheriff, that, upon 
| ſurety to appear and to pay the debt if he be condemned, he do 


not moleſt him. F. M. B. 236. B. 240. A. 


So it ſhall be granted to diſcharge one out of execution, where 


the execution is ſued by an executor, upon a judgment by his teſ- 
tator, without a ſcire facias. R. 1 Ch. R. go. | 


Or, to prevent execution, where the party has ſued an attaint. 
F. M. B. 237. F. | 
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So if a man be taken upon the ſtatutes of proviſors, for ſuing a 
citation of appeal to Rome. F. N. B. 236. Cc. 
Or upon the ſtatute of labourers, for retaining the ſervant of 
another. F. M. B. 236. D). . 5 
Or if a ſervant be ſued for departing without licence. F . 
B. 236. E. | . | | 
Or, an action be brought againſt ſureties. F. N. B. 231. B. 
Or, in any perſonal action. F. N. B. 237. DP). 
(If plaintiff in an action on the calico act, 7 G. 1. c. 3. J. 4. 
ſerves defendant with a copy of a writ, inſtead of ſummons and 
Fpone, or ſpecial capias, and afterwards gets the curſitor to alter the 
return of the original; the alteration is erroneous, and the writ 
ſhall be ſuperſeded. Weavers Company v. Hayward, T. 1746. 3 
Athyns 362.] | py LO f 
So if ſurety be found in chancery, a ſuperſedeas goes to proceſs 
upon an indictment before juſtices of the peace. F. N. B. 237.C. 
So it goes to a capias pro fine; if the plaintiff ſues an elegy, or 
the defendant ſues an attaint. F. N. B. 238, A. C. | 
In an appeal of rape. F. V. B. 238. DP). 
Upon an attachment, ſupplicavit of the peace, &c. out of chan- 
cery. F. N. B. 238. E. Vide poſt, (4 R.) | 
If an inferior court entertain a ſuit where it has not juriſdicti- 
on. E. NM. B. 239. D. H. | by 85 
Or if an eccleſiaſtical court proceeds after a prohibition. F, 
N. B. 239. 8. 5 
But a ſuperſedeas ſhall not be allowed in chancery upon an exigent 
after a capias ad ſatisfaciendum. F. M. B. 237. A. B. 
Nor ſhall it be allowed to a prohibition to an inferior court, for 
that it was granted after plea there, (tho' in ſuch caſe it ought not 
to be granted,) without an affidavit that the cauſe ariſes within 
the juriſdiction. 1 Ver. 301, | + 
[The court will not on motion ſuperſede a writ of replevin out 


of this court, unleſs a fraudulent uſe is made of it. Anon. M. 7 

1741. 2 Athyns 237. | | | x 
{This court cannot grant a ſuper/edeas, nor quaſh a writ dt ex- : 
communicato capiendo, after the return, but it can before ; the ap- p 
plication after, muſt be to the king's bench. Ex parte Little, P. Rs 
1747. 3 Athyng 479] | Ot 4 
{The court will not ſuperſede ſpecial original, becauſe it has 1 
been altered and amended by plaintiff's attorney with leave of the C 
curſitor, and afterwards reſealed; for it is the courſe of the of- | 
fice, and even if it be after Oyer, and copies delivered. Sig v, of 
Wilmer, M. 1747. 3 Atkyns 59g.] _ | | 1 
| | de 
; Eg J. 

(4 R.) Supplicavit. 

| | of 
C/ 


Vide Fercible N ſurety of the peace or good behaviour demanded, the chan- 
Emry. O cery or B. R. will award a ſupplicavit to the ſheriff, or ju = 


(D. 16, 17.) gices of the peace, or both, or to one juſtice of the peace, com · 
7 Hd 0 N peace, n, 9 77 | Fad in 
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manding him to take of ſuch a one ſurety for the peace, c. F. 


N. B. 79. G. | | | 
And upon that he ſhall have an alias and pluriis, and after 


wards an attachment againſt the ſheriff, if there be any default in 


But before a ſupplicavit granted, the party, who demands it, 


muſt make an affidavit before a maſter in chancery, that he does 

not pray it out of malice. F. N. B. 79. H. | 
And upon ſuch affidavit, the maſter will make his warrant, up- 

on which one of the clerks of the office may immediately have a 


ſupplicavit, : 


[The court will not grant it on a Quakers affirmation ; for if 


the party complained of is not in court on exhibiting articles of 
the peace, an attachment goes on ihe oath of the complainant. Ex 


parte Gumbleton, M. 1740. 2 Athyns Jo.] 


Or upon information to the court of ill behaviour, the court 


will grant a ſupplicuvit. 2 Vent. 345. | | 
[Supplicawit (and ſo a rule for ſurety of the peace in B. R.) is 
never diſcharged, but on a ſtrong caſe to ſhew falſity or contri- 
vance. King v. King, T. 1754. 2 Vezey 578.] 7 
[If one taken on a ſupplicuwit continues in priſon a year and 
a day, without freſh threatning or miſbehaviour, he ſhall be diſ- 


charged on ſmall bail. Grofvener's Caſe, P. 1731. 3 f . 


103. e | _— 
(4 8.) Tenant in Tail, 
(4 8. 1.) When his Eſtate is bound by his Agreement. 


F tenant in tail agrees to make a ſettlement of lands intailed, 


he ſhall be boun 


Ch. 171... | = | 
So if the iſſue in tail accepts of the recompence agreed to be 


by his agreement. R. 22 Car. 2, Ca. 


paid to his father for ſuch ſetilement, he ſhall be bound by it; for 


that makes it his own agreement. R. Ca. Ch. 172. 

So if tenant in tail covenants, upon valuable conſideration, ta 
levy a fine, and is decreed ſo to do, but dies before the fine is le- 
vied; the iſſue in tail ſhall be bound by it. Per Lord Chanc, 28 
Car. 2. Ca. Ch. 294. | „„ . 

So if tenant for life, with power to make a jointure to the value 
of loool. per ann. ſettles lands, which are only 600. and cove- 
nants to make it up 1000. his ſon, being tenant in tail in remain- 
der, ſhall be decreed to make the jointure up 1000!. per ann. 2 
Ver. 379 


But generally, the iſſue in tail is not bound by the agreement 


of his father, to make a conveyance of the eſtate intailed. R. Ca. 


Ch. 172. D. Ca. Ch. 236. Fra. E. of Cov. 4, 5, 13. . 
Nor by his covenant to ſuffer a recovery, where the tenant in 


tail was decreed to do it, and died in execution for not perform- 
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ing the decree, 2 Ver. 306. R. £4, Alr. 205, 6. 
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So if tenant in tail, with power to make a jointure, by articles 
before marriage agrees to ſettle a jointure upon the wife, without 


ſaying, of what lands in particular, and dies before the jointure 
made, without iſſue; the jointure ſhall not be decreed againſt the 
wife of him in remainder, who had ſettled the ſame lands upon 
his wife for her joiature after notice. 1 Ver. 406, 7. 7 
So where a father ſertled lands for jointure of a ſecond wife by 


leaſe and releaſe, and covenanted for further aſſurance, and a fine 
was taken of the father, but he died before the fine was perſect- 


ed; the maſter of the rolls would not decree, that the heir by the 
firſt marriage, who claimed by virtue of an intail, ſhould perfect 
the fine. 2 Ver. 3. | ry 8 
So if land be ſettled, or deviſed to truſtees in truſt for 4. for 
his life, afterwards to B. in tail, &c. a recovery by B. without the 
truſtees, does not bar the remainder. Eg. Abr. 256. 


(4 S. 2.) When his defective Conveyance ſhall be aided. 


If tenant in tail makes a defective conveyance, it ſhall be ſup- 
plied in chancery; as if upon marriage he makes a ſettlement by 
teoffment, and afterwards levies a fine, and deviſes to his younger 
ſon; the elder ſon of the marriage ſhall be aided againſt the 
younger. Semb. Ca. Ch. 240. | 


of debts, it will be good. 1 Ver. 41. 

So if a copyholder in tail purchaſes the freehold of his cepy- 
hold, to him and his heirs, and afterwards for money ſells to A. 
and his heirs, and conveys to him by a conveyance at common 
law ; 4. ſhall be aided againſt the iſſue in tail; for it being ſe- 


vered from the manor, there can be no recovery there. Semb. 2 


Ca. Cb. 174. | 5 | 
(4 8. 3.) Ceftuy gue Truſt in Tail. | 


A truſt is a creature of chancery, and cannot be intailed within 


the /f. M. 2. 13. De Donis Cond. 2 Ca. Ch. 64. 


(45. 4) 
How his 
eſtate 
1thall be 
barred. 


*:d Part of 


2 Med. Ca. 


And therefore, an eſtate to truſtees in truſt for another in tail 


is not favoured. 2 Ca. Ch. 30. 


If ceftuy que truft in tail ſuffers a common recovery, this bars 


the remainders over, tho' there was no legal tenant to the precife 3 
for a conveyance by ce/uy que truſt hall have the ſame operation 
upon the truſt, as his conveyance at common law, if the truſt had 
been executed. R. 2 Ca. Ch. 64, 78. » Brown 72.*. Dub. 
Ca. Ch. 68, 213. R. 1 Ver. 13, 440. R. where it was upon a 
conſideration. Ca. Ch: 49. 2 Ver. 132. Eg. Ca. 144. £7: 
Aor. 255, 258. id. 4K 1.) | 
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If he makes a deviſe to charitable ale, ie with be good. R. 
249. VideUſes, (N. 11, &c.) | 
If tenant in tail of an equity of redemption deviſes for payment 
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So if tenant in tail in equity levies a fine, it ſhall be 0 
his eſtate, as a fine at law, if his eſtate was executed. Ca. Ch. 


5 „213. | 
4 br” he levies a fine, and five years paſs after his death without 


ifſue, it ſhall be 8 to him in remainder. 1 Ver. 226. Eg. 
Ca. 144. Eg. Abr. 256. | "as 
| | So his feoffment, or bargain and ſale bars the iſſue in tail. Did. 2 Med. Ca. | 
N 2 Ca. Ch. 64. I Ver. 440. 2 Ver. 133. Cont. per Cowper,. 2 
: Ver. 55 2. | 5 | | N 
p If the truſtees join in a feoffment, which will not be a breach of 
; truſt, R. 2 Ver. 345. | 4 
. So a deviſe by cefluy que tru? in tail, in truſt for a good uſe, 


bars the intail. Pr. Ch. 228. | | 
So his agreement, upon marriage, to make a ſettlement binds 
the iſſue. Semb. Ca. Ch. 236. Fra. E. of Cov. 57. | 
So if a voluntary agreement be made with a ſon tenant for life, 
to make him tenant in tail, and then the father dies, and tenant 
for life ſuffers a recovery ; it ſhall be aided in equity. R. Ca. 
Ch. a9. - et 
85 i. A. upon his marriage, covenants to ſurrender a copyhold 
eſtate to the uſe of him and his wife, and the heirs male of their 
bodies, and afterwards to the uſe of the heirs female of their 
bodies, and afterwards dies before a ſurrender, having a ſon and 
a daughter; a ſurrender by the ſon bars the intail to the daugh- 
ter, where a cuſtom 10 bar by recovery does not appear, and then 
a ſurrender is ſufficient. R. 2 Ver. 704. 
So if a ſurrender be refuſed by the lord of the manor, a deviſe 
without a-ſurrender ſhall be a bar to the truſt in tail. R. 2 Ver. 
I. | | 
: Pa if an eſtate be in truſt for A. for liſe, and afterwards in 
truſt for B. in tail, remainder over; a recovery by B. is not a 
bar; for it would not be a bar, if the eſtate had been executed. 
D. 2 Ca. Ch, 64. £9. Abr. 256. | | 
So, if a fine be decreed for a particular purpoſe, it does not 
operate in equity to another intent. R. 2 Ca. Ch. 49. 2 Ver. 56. 
So if a father covenants to levy a fine to the uſe of himſelf in 
tail male, and afterwards to the uſe of the heirs female by the 
wife, whom he intends to marry, and dies before a fine levied, 
having a ſon and daughter by his wife, and the ſon covenants to 
levy a fine for payment of debts ; the daughter ſhall not be 
barred of the equity of the eſtate- tail by the covenant of the ſon, 
without a fine levied by him. K. per Cowper, 2 Ver. 704. 
So if tenant in tail, for a galuable conlideration, covenants to 
afer a common recovery, and dies in execution for non-per- 
furmance of a decree to do it; the iſſue in tail ſhall not be bound 
to do it. 1 Ver. 306. | | 
A decree againſt a tenant in tail to forecloſe his equity of re- 
demption, binds the iſlue ig tail; for it being a right only ia 
| | | equity, 


Fa: 8 
(X.) 


2 Ca. Ch. roy. 


2 Athyns 424.) 
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equity, may be there extinguiſhed. Ca. Ch. 220. Vide ante 


(V. 2.) 

If tenant in tail n that he will not danke the intail, 8 
but afterwards ſuffers a recovery; a ſpecifick performance of * 4 
covenant ſhall not be decreed, but the party ſhall be left to law No 
* damages. R. 2 Ver. 635. 6 

ITS | ri 
(4 T.) Tares. . 5 
Fa ca be ſurrendered to A. provided, that if B. pays 2 


him 200. per annum without deduction, 4. ſhall n 
B. ſhall not deduct taxes. Dub. 2 Ver. 306. 


(4 V.) Trial by Common Law, 
When it ſhall be direQed. 


HIS court will grant a new trial, where a court of law 
[ | will not; tho? the judge certifies he is ſatisfied with the 
verdict: It will grant it to introduce new evidence, or anſwers 
to evidence ; in matters of inheritance, in perſonal demands of 
value, in forgeries ; wherever the conſcience of the court is not 
farisfied with the grounds on which the determination is made at 
law, or an objection is made and ſupported by proof. Stace v. 
Mabbot, 2 Vezey 552.) © 

Chancery will direct a new trial, after a verdict, when it could 
not be by the rule of law: As after a verdict for an avowant in 
replevin, (which is concluſive) upon the ſeiſin of the grantor of a 
rent charge, the court will direct another trial. R. upon an on. 
ginal Bill. 2 Vent. 351, 2. 

80 if on iſſue directed, the judge certify that the weight of 
evidence was againſt the verdict, a new trial will be granted, tho 
it would not at law. Ambler 210.“ 

If evidence was concealed at a former trial. CB. K. 41. 

If a verdict, upon a non eff fadtum, is obtained by ſurpriſe, when 
the witnefles are dead. 2 Ver. 240. 

Or a diſcovery is afterwards made of an alteration in a regil 
ter, Cc. 2 Ver. 285. 5 

So, where a queſtion remains at law, it ſhall be ſent to a trial: 
as, where a ſettlement is by way of uſe, and not a truſt, and 2 
queſtion ariſes, whether the condition be broken, without notice. 


| {The court will not determine à fraud in procuring a vil 
without directing a trial at law. Webb v. Claverden, M. 1742 


So, where D. has deeds in his cuſtody, and will not reſtore 2 
em. Cb. R. 41, 42 by la t 
. oy law, 


And D. ſhall be : obliged to na ſuch deeds. Ch. R. 4? 
| I 
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If former trials upon the ſame iſſue have gone a contrary way. 
2 Ver. 378, 419. 


*A new trial will be ordered for miſdireQion of the judge. | 


Ambler 323.“ - | 
[ After trial in ejectment, neither party ought to bring a new 


ejectment without leave of the court; yet if there have been two 


trials by order and leave of the court, and verdict againſt verdict, 


and the cauſe ſer down to be heard, and one party brings new 
ejectment, the court will excuſe the irregularity, as it will not 
occaſion delay. Sands v. Sands, T. 1750. 1 Vezey 495.] 
[he court for the more ſolemn determination, will ſometimes 
direct a new trial, without ſetting aſide the firſt verdict, and then 
the firſt verdict may be given in evidence. Baker v. Hart, 7. 
1747. 3 Athyns 542. 1 Vexey 28. N 5 
So a court of equity may direct the trial, in what county it 
pleaſes. R. 2 Lev. 33. | | pu 
If a trial be directed, the parties muſt admit all that by the 
decree is directed to be admitted, otherwiſe they may be com- 
mitted, Ca. Ch. 267. SD 


But after a trial at law, no cauſe ſhall be allowed for a new 
trial, which would not be ſufficient for a bill of review; as ne- 


glect of having his witneſſes. R. Ca. Ch. 43. 
Want of evidence known at the time. iel. 


»The abſence of a witneſs, whoſe teſtimony would only cor- 


roborate that of ſeveral others on a fact, is not, even in equity, 
a reaſon for granting a new trial. D. Ambler 323.* 

[The court will not grant à new trial, on a ſuggeſtion that the 
party was not apprized of a particular evidence, and therefore 


not prepared to give an anſwer ; as if one ſwears that a material 


witneſs was not in Ergland at the time he ſwore to a fact. Ri- 
cards v. Symes, T. 1742. 2 Atkyns 319. ] | | 

That the defendant himſelf knew of a matter written by him. 
in a letter before the trial, which if it had been proved, the ver- 
a ought to have been for plaintiff. R. Ca. Ch. 65. 

That the trial was not in an indifferent county. 2 Ver. 437. 

So, if a trial be upon a point directed by the court, which was 
not directly in iſſue, there ſhall not be a new trial for that cauſe. 
a | ; 

The oi will not dire& a new trial after a verdi found for 
a dus, becauſe the judge would not admit as evidence an old. 
deed in the chapter-houſe at Weſtminſter, ſaid to be the record of 
a cauſe determined before the pope's delegate. Colegave v. Fuſon, 
M. 744. 3 Athyns 197.] | ER 

Or, if a trial was, whether a conveyance was fraudulent againſt 
A. who claimed by articles, and by order was to be admitted a 
purchaſer; 'tho? a ſettlement purſuant to the articles was not or- 
dered to be admitted, without which A. could not be a purchaſer 


. by law,” Ca, Ch, 217. | 
BE | 36 (4 W. 


(4 W. 2. 
Expreſs. ) 


There ſhall be gie fratris of a truſt. Hard. 488, 491. 


ſtands ſeiſed in truſt for the purchaſer. Vide ante, (4 I. 1.) 


tell. Ca. Ch. 177. | — 


C H A NC E R F. 


(4 W. 1.) The Nature of it. | NG x 


CHANCERY only will compel the performance of a truſt. A 
truſt is a mere confidence, collateral to the land, and diſtin 
from it. | | 
To which there are two incidents inſeparable ; vs. privity in 
eſtate, and confidence in the perſon. Hard. 469, 488. 
An uſe at commen law was a truſt, and executed only by the 
chancery. | | 5 
So now, all uſes, which are not executed by the .. 2 U. 8, c 


10. | 
A truſt may be aſſigned or transferred by grant, &c. 


Ceſtuy gue truſt ſhall be impannelled upon a jury. 

So a truſt ſhall be forfeited. Vide Forfeiture, (B. 1, 2.) Ut 
lagary, (D. 2.) | 

[If A. being in poſſeſſion of office of clerk of the crown in 
B. R. procures B. who has allo a life in it to ſurrender, and ſo- 
licits a patent for himſelf and C. and takes a note from C. pro- 
miſing to declare a truſt .for A. and the patent is afterwards ob- 
tained, and A. dies without calling for a declaration of truſt, and 
refuſing to have any thing concerning it inſerted in his will, of 
which he makes C. one of the executors, yet the note ſhall be 2 
ſufficient declaration of truſt, Per Talbot C. reverſing a decree 
of Jekyll M. R. Bellamy v. Burrow, T. 9 G. 2. C. T. T. 97 


(4 W. 2.) Troſt of Land; What ſhall be. 
If a man articles with another for the ſale of land, the vendot 


So a.deviſe to A. to be given to his children as he ſhall think con. 
wenient, I ſolely truſting to bis honour and diſcretion to give what will 
be neceſſary for them, ſhall be a truſt for his children. Mod. Ca. 
111. | | L 

So, if the deviſe be to diſpoſe and employ upon himſelf und his ſon, 
it ſhall be a truſt to diſpoſe to his ſon, and not to a ſtranger. Fe 
2 J. Mo. 57. Dal. 5 8. | 

Or, to Yee of at his pleaſure, and give to one of his ſors. R, 
Jon. 137. Lat. 9, 39. | | NE ; 

If a man deviſe to his executor, during the minority of his 
heir, for payment of portions and legacies, and to be accountable 
to the heir for the ſurplus ; it ſhall be a truſt as to the ſurplus 
for the heir. 1 Ch. N. 251. OE og: 

So, if land be deviſed to the heir, on condition to be fold; 
tho” the condition be void, yet it ſhall be a truſt in the heir 40 


CEANGER Y, 
Tf a deviſe be to 4. and B. in truſt for a feme covert, and her 
heirs, and that A. and B. diſpoſe of the rents and alſo of the in- 
heritance, as ſhe ſhall appoint ; this ſhall be a truſt, and not an 
uſe executed by the /. 27 H. 8. 10. 1/er. 415. LE 
[If A. deviſes to truſtees and their heirs, on truſt by rents or 
| fale to pay debts," and then to B. for life without waſte, to truſ- 
A tees, to ſupport, c. to the heirs of his body, to A.“ right 
heirs ; this is a truſt in equity, and not an uſe executed by the 
| ſtatute. Bag. ſbaav v. Spencer, M. 1748. 1 Vezey 142.] 

If A. purchaſes a copyhold for himſelf, his wife and daughter 
it ſhall be a truſt for them, and the huſband cannot ſurrender. 
R. Pr. Ch. 1. 5175 | Eg 

So, if a conveyance be void, being upon a truſt, it ſhall be 
ſupported in equity: as, if tenant pur auter wie, conveys to A. 
and B. and their heirs,. habend. for years, upon truſt for payment 
of debts. Ca. Ch. 249. | 55 | 

If a bargain and fale be to A. and his heirs to the uſe of B. 
Sc. tho? there cannot be an uſe upon an uſe, yet it ſhall be a truſt 
for B. Dub. Ca. Gb. 1. „ 

If A. deviſes tithes io all, who ſerve the cure in the pariſh ; it 
ſhall be a truſt for them. 2 Vent. 349. 3 

Truſt in tail how barred. Vide ante, (4 S. 4.) 


So, if a teſtator deviſes to A. who confeſſes that the teſtator (4 W. 3.) 
ſaid, that he might do ſo and ſo to his heir, and explains, that by Implied. 
thoſe words the teſtator intended, that he ſhould pay him 40ʃ. 
if he behaved well; it ſhall be a truſt to pay it. R. 2 Ver. 5 59. 
So, if a mortgage be aſſigned to A. without any truſt declared, 
and A. confeſſes that the truſt was for B. it ſhall be in cruſt for 
him, and not reſult to 4. 2 Ver. 294. Ee | 
If money be delivered to A. and at the time the deliverer ſays, 
I give you this to be a father to my child paying her the intereſt du- 
ring her life, and after to her children, and if ſbe hade none, the 
principal and intereſt to your wife ; and after the death of the donor, 
A. makes a writing declaring the truſt to the ſame effect; it ſhall 
be a good declaration of the truſt ſince the /.. 29 Car. 2. 3. R. 
in the Exch. Mich. 6 Geo. 2. es 
So, if. A. articles for a purchaſe and to pay the purchaſe mo- 
ncy, but the conveyance is made to B. who borrows and pays the 
purchaſe money, and gives a mortgage for it, but afterwards the 
mortgage is diſcharged by C. and then A. agrees to indemnify | 
him, and afterwards B. deviſes this land for payment of debts ; 
it ſhall be a truſt for A. tho' the creditors of B. are thereby de- 
feated, and there was no expreſs declaration of the truſt for A. 
K. 2 Ver. 167. 5, | 1 eng: 
If a rent-charge or annuity is granted out of the eſtate of B. 
to 4. to be paid in the firſt place, and 4. never demands it for 


torty years ; it thall be preſumed to be in truſt for B. 2Ch. R. 
220, b 


ven-. „„ 


1 
q 0 


CHANCERY. | 
Ik debtor to the king purchaſes in the name of his ſon, and 


enjoys during his life ; it ſhall be a truſt for the father. R. Hard, 


120. 


for life, the truſtees of the terms being to pay ſcheduled debts of 
A. and B. and to make them an allowance, after payment of the 
debts, the truſts reſult to A. and B. 2 Brown 203.* 

So, if a man purchaſes land in the name of another, the other 
ſhall be a truſtee for the purchaſer. 1 


If a man purchaſes lands in the name of another, it is a re- 


ſulting traſt. Lade v. Lade, T. 16 G. 2. Wilſ. 217 
Tho' there is no expreſs truſt in a deed, yet if it can be col. 


lected from circumſtances ariſing out of the aſſignment itſelf, the 


court will permit parol evidence to explain it; for tho' there can 
be no parol declaration of a truſt, yet parol evidence may be ad- 


mitted in avoidance of a fraud. Huichins v. Lee, H. 1737. 1 


Atkyns 447. | 6-6 Rs 

[He who pays the purchaſe money, clearly proving it, has a 
reſulting truſt ; or if it can be ſhewn by parol evidence, that the 
pretended owner was in ſuch circumſtances that it was impoffble 
he ſhould be the purchaſer. Willis v. Willis, M. 1740. 2 4t 
Ans 71.] | | 

And that, fince the ft. 29 Car. 2. 3. R. 2 Vent. 361. K. ia 
ſcac. Mich. 4 Ann. inter Freeman and Allen. Semb. 1 Ver. 366, 7. 

Tho' the purchaſe be in the name of his ſon, if he was before 
advanced by his father. R. 2 Ca. Ch. 232. 

[A father advances his ſon in marriage, has other children un- 
provided, ſells an eſtate, receives part, takes ſecurity for the reſt in 


his own and ſon's name, receives intereſt and part of principal 


without ſon's oppoſing, dies, executor receives intereſt, the ſon 
writing receipts for it; the ſon is a truſtee for the father. Hie. 
Pole, H. 1747. 1 Vexey.76.] | be 

So, if money is lent by A. and a bond taken in the name of his 
ſon an infant, to whom A. deviſed a moiety of his eſtate; the 
bond ſhall be raken as his perſonal eſtate. 1 Ch. R. 86. 
If the truſtee of a college Jeaſe renews the term in his own 
name; this ſhall be for the benefit of the ceſuy que truff. Ci. 
Ch. 191. Mod. Ca. 67. 1 Ver. 276, 484. 7 

A. the laſt life in a biſhop's leaſe, agrees with B. to ſurrendes 
it to take another for the lives of A. B. and C. B.'s ſon, to be 
in truſt for C. the conſideration is all paid by B. the leaſe made to 
A. and his heirs, and A. one day after execures deed-poll declaring 
the truſt to be after his death to B: C. and their heirs ; here 18 09 


. reſulting truſt ſor B. but after 4.'s death B. ſhall have it for life, 


and then C. Crop v. Morton, M. 1740. 2 Athyns 74.] 

*So, if an exccutor in truſt renews a leaſe with his own nroney, 
it ſhall be for the benefit of the ceſtuy que truſt, ſubject to the pay- 
ment of the fine and charges upon the renewal. Ca. Ch. 191. 
elf tenant for life of a leaſehold eſtate under a ſettlement rene 
the leaſe, or get an additional term in his own name; it ſh 
a truſt for the uſes of the ſettlement, Aubler 668, 715-* 


*If teſlator give to truſtees for terms, remainder to A. and B. 


Sa a& . fs a vs HE 4. 


AP 


- made. 
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If A takes a mortgage in the name of B. ad by farol fays, 


that he intends B. full have it; if it be not paid in his life, but 


afterwards by his will he deviſes another eſtate to B. and the re- 
due of his eſtate to his executor, the mortgage ſhall be in truſt 
for the executor. R. 1 Ch. R. 216. | 


[The court would conſider the next remainder-man as truſtee 
for a poſthumous ſon, for the intermediate rents of ſettled lands 


between the father's death and his birth, as they would truſtees 
to preſerve contingent remainders over; even ſuppoſing that by 


Jaw he had not a right to ſach rents. Buſſe v. Baſſet, A. 1744. 


3 Ailyns 203. | | 
Where one deviſed his eſtate to be ſold, and gave the reſidue 
of money to ariſe by ſale to ſeveral uſes, ver alia, part to a 


charity, which was void, and made a refiduary legatee; the chari- 


ty legacies were decreed to the heir. Ambler 643.* 


So, where teſtator gave ſeveral legacies, and ordered his real 


and perſonal eftate to be fold, his debts and legaci-s paid, and 
the reſidue to certain legatees, in the proporticn of their legacies 3 


two of the reſiduary legatees died While the teſtator was alive, 


their ſhares are lapſed, and ſo far as they ariſe from the perſanal 
eſtate, ſhall go to the next of kin, and ſo far as they ariſe from 


the produce of the real eſtate, ſhall go to the heir at law. 1 
Brown 503.“ : | . 
But by the A 29 Cir. 2. 3. all declarations, or creations of 


truſt hall be maniteſted by ſome writing ſigned by the party 
enabled to declare ſuch truſt, or by his will, or elſe ſhall be void 


provided, chere a conveyance ſhall be made of land, by which a 


traſt may ariſe or refult by implication, or conſtruction of law, 


or be transferred or extinguithed by act, or operation of law, 


ſuch truſt ſhall be of like ciie& as if the ſaid at had not been 


And by the ft. 4 Arn. 16. a declaration of uſes by deed, after 
a fine or recovery, ſhall be as good as if this act had not been 
made, 9 5 | 

And therefore, a leaſe for years to A. ſhall not be averred to 
be in truſt for him and B. Serb. 1 Ver. 108. | 
Vet, if a ſon prevails on his mother, made executrix by the 
will of his father, to get a new will executed, and himſelf to be 
made executor, and he acts for his mother; it ſhall be a truſt for 
the mother, tho? there be no writing. R. 1 Ver. 296. 

If A. der iſes to B. and C. 1500/. upon ſecret truſts to them 
declared, and B. by letter to C. mentions the truſts; ir ſhall be 
a ſufficient declaration. R. 2 Ver. 107. 8 

If a man deviſes to his nephew, and afterwards purehaſes land, 
and ſays to his heir, hat he will have his nepbe cu take i! ; tho? he 


has not declared it by writing, and the heir permits it for eleven 


years, it ſhall be a good execution of the truſt. R. Eg. R. 11. 
»A teſtator having ſaid in his will, © in conſideration that my 
* wife has promiſed to give what I ſhall give her, to ber and her 
| | Yy2 a children 
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children at her death, I give her, Ec.” This was held a truſt 
for her children after her death. Ambler 519.*. N 
*So, if a man deviſe to his wife, not doubting, ſhe will diſpoſe 
of the fame amongſt my children ; this is a truſt for the children 
as ſhe ſhall appoint. 7d. 20.* | | 
Where the truſtees named by the deviſor, cannot take, as in 
the caſe of an eſtate deviſed in truſt to a body corporate, which, 
by the ſtatute of mortmain cannot take, the uſes ſhall not be de- 
feated by this incapacity of the truſtees, but ſhall attach on the 
eſtate which the law raifes, and the heir at law ſhall be a truſtee 
to the uſes of the will. 1 Brown 81.* | | 
What ſhall be a truſt for payment of debts, or legacies. Vide 
ante, (3 A. 3.) Pofl, (4 W. 14.) | | . 
6 What, for making a charge upon land. Vide appointment, ante, 
2 F. 1.) | | 
What, for charitable uſes. Vide ante, (2 N. 1, &.) 
What ſhall be a truſt for a wife. Yide ante, (2 M. g, 10.) 


(4 W. 4.) What not. 


But if a father ſells his antient eſtate, which would have de- 
ſcended to his ſon, and with the money purchaſes other land, and 
the conveyance is made to him and his eldeſt ſon, and their heirs, 
without any truſt expreſſed ; this ſhall not be conſtrued to be a 
truſt for the father, but an advancement for the ſon, who ſhall 
hold by ſurvivorfſhip againſt the deviſee of the father. R. 15 Car. 
4; 0s; C5. 68. 5 | | 

So, if a father purchaſes in the name of his ſon and heir appa- 

rent (who has no other eſtate) and afterwards manages the land 
as his own, and ſometimes it is ſaid to be the land of the father, 
ſometimes of the ſon, but the ſon deviſes it to the father who 
proves the will; this is not a truſt, but an advancement to the ſon. 
K. Ca, Ch. 2906. 4 Ch. R. g. ND 

So, if he purchaſes in the name of his ſon, not advanced, and 
afterwards takes the profits, and makes leaſes, without any truſt 
_ expreſſed, before or at the time of the purchaſe. 2 Ca. Ch. 231. 

So, if the father, lord of a manor, grants a copyhold to his 
ſon, tho? the father afterwards takes the profits, always with the 
conſent of the ſon, it ſhall not be a truſt for the father. R. Ca. 


Ch. 261. I Ver. 467. 11 
Or, purchaſes a copyhold in the name of his ſon, who is ad- 


mitted. . R. Ca. Ch. 310. K. 2 Ver. 19. ; 

So, if a father purchaſes in the name of his ſon and heir, 

without declaring a truft before or at the time of the purchaſe, 

tho? afterwards he declares a truſt for himſelf. 2 Ca. Ch. 231. 

Tho' he takes a declaration of truſt from the ſon, when ſick, 

if the ſon afterwards continues the poſſeſſion ; for the declaration 
was a fraud. E. 2 Ver. 436. Rs 

So, if the grandfather, after the death of the father, takes 

a bond in the name of his grandſon, an infant; it . 

nz 


zraſt for the grandfather, but a proviſion for the grand _ 
| | 0 


480. 
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for he was then under the immediate care of the grandfather. 2 


Ca. Ch. 26. | ** N 6 

So, if he makes a leaſe to the grandſon. hid. 

So, if a father by leaſe and releaſe ſertles an eſtate to the uſe 
of himſelf for life, then to his“wife for life, then to his ſon in 


| fee; the remainder to the ſon ſhall not be a truſt for the father, 


tho” the father on the ſame day deviſed the eſtate by his will, ſab- 


jeect to the payment of his debts, R. 2 Ver. 28. 


If A. purchaſes a copyhold, and takes a ſurrender to himſelf, 
his wife and daughter, and afterwards mortgages ; the mortgagee 
ſhall Rave no relief againſt the wife, or daughter; for the wife 
takes with her huſband a moiety by intireties, and the daughter 
the other moiety. R. 2 Ver. 120. F 

So, if A. takes a copyhold to himſelf, his wife and B. ſucceſſive ; 


B. ſhall not be a truſtee for A. without a cuſtom that A. ſhall 


diſpoſe of it. R. 2 Ver. 252, 264. Se 

*Reſulting truſts of copyholds as well as of freeholds, are 
within the ſtatute of frauds, and therefore C. Price, who was the 
laſt life in an old copyhold in a manor in which the cuſtom 


was to grant copyholds for three lives ſucceſſively, as named, 


having renewed, by the advice of the lord of the manor, on the 


lives of two young perſons. who were ſtrangers to him, the fine, 


which was 120/. being paid by Price; it was decreed, that the 
repreſentatives of Price, and not the two young perſons, wære 
intitled to the copyhold. Ambler 151*, ED 

If a conveyance be to an uſe, it ſhall not be averred to be upon 
a ſecret truſt, if the truſt be not expreſſed. R. 4 IH. 86. 

If a ſettlement be in confirmation of a will, whereby the land 
becomes ſubje& to the legacits given by the will, it ſhall not be a 
general truſt for the teſtator. F. 3 Ca. Ch. 65, 127, 


If a truſt be expreſſed by a deed, proof ſhail not be allowed to | 


ſhew a different truſt. 1 Ch. R. 110. | 
If money, found after the death of an inteſtate, who leaves 


wife and two daughters, be by the wife veſted in a purchaſe of + 


lands, ſ-ttled to the uſe of herſelf for lite, and afterwards to the 
two daughters in tail, remainder to the heirs of the wife; if the 
daughters die without iſſue, the executor or adminiſtrator of the 
ſurvivor ſhall not have a decree for two thirds of the money ; tho” 
he would have had it, if it had not been veſted in a purchaſe; for 
money ſhall not be followed after it is veſted in a purchaſe. R. 
2 Ver. 440. 

So, if A. borrows money to diſcharge the eſtate of an infant, 
the eſtate of the infant ſhall not be charged with it. R. 2 Ver. 


* 


If A. enjoys a term for 27 years, and by his will declares, | 


that the term was taken by him in truſt for B. who is a papiſt, 


and therefore deviſes the remainder to him: the proteſtaut next 
of kin ſhall not have an account of the profits in the life of A. for 
a truſt ſhall not be intended without other proof. K. Eg. Ca. 


693 
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So if a man deviſes land to his wife, in hope ſſie will leave it ts 
bis ſon; this ſhall not be axrult for the ſon. Ch. Ca. 310. ide 
ante, (4 W.-3.)* x 1 3 | | 

If he deviſes money to A. far ſuch uſes, as be all dire by 
note, and makes no note; it ſhall not be a truſt for the executor 


4 


If he deviſes his p-rſonal eſtate to his wife, not doubting fe 
will be kind to his children; it ſhall not be a truſt for them. K. 


24 Part of Eg. Cu. 122.* | 


Med. Ca. © 


*If he deviſe his undiyided moiety of ſugar houſes and ſtock 
in trade to his ſon E. C. neverthelefs if his ſon E. C. all depart 
this life without a ſon or ſons, then if he recommend it to E. C. to 
give the ſugar houſes and ſtock to his other ſon; if E. C. die 


without having a fon, but leaving a daughter, this is not a fru 


for the other ſon, but a mere recommendation. Ambler 686.4 
If A. by his anſwer denies the truſt of a ſettlement, a bill 
brought by the executors or legatees of A. afterwards for an exe- 
cution of the truſt ſhall be diſmiſſed. t Ch. R. 270. 
But if the defendant by his anſwer confeſſes a truſt, after ſuch 


a ſum paid; it ſhall be decreed, tho? it be not proved, nor charged 


by the bill. K. 2 Ver. 288. 
(4 W. 5.) Truſt of Goods; what ſhall be. 


So, if a man gives goods or chattels to another, upon truft, 
to deliver them to a ſtranger, chancery will oblige him to do it. 

So, if a wife lends money tg another, and the note for it ex - 
prefſes, that it ſhall be diſpoſed of at her pleaſure ; it is a truſt, 
and ſhall be decreed accordingly. R. 2 Vent. 345. 

If a wife ſaves money out of her ſeparate maintenance, and 
puts it io intereſt, without the aſſent of her huſband, upon bond 
in the name of B. in truſt for her niece ; the money ſhall be in 
truſt for her, tha? the huſhand was not privy. 1 Ch. R. 126. 

* 20, oool. being deviſed in truſt for poor relations who ſhoyld 
claim within two years; one claimed, and the claim being allow- 
ed and a ſum of money ordered, ſhe died before it was paid; the 
ſum allowed was ordered to be paid to her executor. 
708.* 5 | 8 | 

80, another having claimed, but dying before any part of the 
legacy. was ordered to be applied, it was ordered that her execu- 
tor ſhould be paid what the truſtees ſhould think proper, they 
* a diſcretionary power of diſtribution by the will. 1d. 711.* 

*When legacies were given to charities, wich directions that 
the qualifications of the perſons and the charities ſhould be at 
the diſcretion and choice of his executors, this was held to be 2 
truſt, and not merely a naked power, and that it went to the ſur· 
viving executor. id. 584.7 *** 

But, where ſeveral Jegacies and annuities were given payablo 
out of teſtator's eſtate, and the re/idue to be diſpoſed of in cha 
rity, to ſuch perſons, and in ſuch manner as the executors or the 
farvivors of them ſhould think fir, and four executors Were 45. 
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pointed; two being dead, and another very infirm, a bill was 
brought to have other truſtees added. * . 
elt was referred to the maſter to appoint additional truſtees to 
ſuſtain the annuities, but held that the new truſtees could not diſe 
poſe of the reſidue in charity, ihe power being confined perſon- 
ally to the executors. Id. zog.“ 8 | 

[If a ſolicitor makes an abſolute conveyance from a woman 
parted from her huſband, and having a child, of 1000!. (all ſhe 
has) to himſelf for ſervices done, and favours ſhewn, and ſhe ſays 
afterwards ſhe has given it him, but he will take care of her 
daughter, then, that ſhe has given all to her daughter; and the 
ſolicitor denies he has any deed when the huſband pays his bill, 
(in which is a charge for peruſing the draft of it) and ſays in a 
letter to the huſband, that the wife having. a confidence in his 


- honour towards the child, and being ſenſible of ſervices done, 
Sc. did execute, &.; it ſhall ſtand as a ſecurity for any ſums 
ſill due to him, and as to the ſurplus as a truſt for the child, or 


if dead, for the father her repreſentative. Saunderſon v. Glaſs, 
P. 1742. 2 Atkyns 296.] . | | 


So, if a man deviſes goods and chattels to A. for life, and af. 
terwards to B. this ſhall be a truſt for B. R. where the chattels 


were rarities, which he intended ſhould go as heir-looms, and 
were deviſed to the uſe of A. for his life. Ca. Ch, 130. 1 Ch. 
R. 110. R. 2 Ver. 245, 331. Vide ante, (4 G. 1.) 

If a man gives his perſonal eſtate to A. in his life-time, and 


afterwards directs him to take care of his funeral, and to pay two 


legacies to his nephew; A. has it only as a truſtee. R. Eg. Ca. 
NES | 


bog 


*2d Part of 


If a man deviſes his perſonal eſtate to the ſon, with which his 2 Mod. Ce. 


wife is en/eint, and if ſuch ſon dies before twenty-one or marri- 


age, to his brother; if the ſon dies, the brother ſhall have ir. 


1 P. W. 502. | 
If a man levies more than he ought for his debt, he ſtands a 


truſtee for the ſurplus to the debtor. Semb. 2 Cu. Ch. 184. 


So, if a bond be given to A. as a truſtee for B. and A. by prac- | 


tice induces B. to anſwer upon oath in chancery, that it was for 
the uſe of A. and not in de ; yer, upon proof of the fraud, the 
truſt ſhall be decreed, R. Ca. Ch. 134. © | 

So, if A. by a former anſwer, acknowledged a bond t be ſa- 
tisfied with intent to avoid a ſequeſtration ; yet in equity he ſhall 
be relieved. R. Ca. Ch. 154. | 

If A. to whom a bond is given in truſt for B. becomes felo de 
5 B. ſhall be relieved by the f. 33 H. 8. 39. Hard. 176. Vid 

es, (F.) „„ HR 8 

If GG by will leaves a bond to B. and by a ſubſequent will 
leaves it to C. on a promiſe that C. will at her death leave it to 
B.; and after 4s death, C. makes a deed of gift of it to B. to 
take place at her death, and declares ſhe would not cheat B. 
and that ſhe did it in regard to her promiſe, and then dies, 
and makes D. (the obligor) her executor, the court will de- 
| | cree 
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cree D. to pay the bond to B. Draleford v. Wilks, T. 1747. 3 


Arkyns 339 
A truſt of a perſonal eftate may be averred by parol. 1 Ver. zi. 


If a man has only an equity in land, it may by parol be ſub- 


jected to the payment of debts. 1 Fer. 45. f 
(4 W. 6.) Armen of a Truft. 5 
So, a truſtee, with the aſſent of his ce/{uy que truſt, or by the . 
direction of the court, may aſſign his truſt to others, I; 
Or may releaſe to his co-truſtees. p 
And ſhall be decreed ſo to do, if he refuſes the truſt, Ch, R. | 
2 58. 1 
So, if a deviſe be to ſeveral truſtees, and, when they are re- 
duced to three, that they ſhall aſſign to others; the court will 
oblige them, when reduced, to aſſign to other s. 0 
And if they do it not till all, except one, are dead, the ſur- d 
vivor alone may aſſign to others, and the truſt ſhall not reſult to 
the grantor, for want of an aſſignment. K. 2 Ver. 749. vi 
But if a truſtee aſſigns without the aſſent of the ceſtuy que truft, 9 
or of the court, to one, who becomes infolyent, he ſhall anſwer ni 
for his default. R. Bridg. 38. d 
So, if a truſt deyolves to the heir, he may transfer it, or accejt _ 
it upon terms, viz, that he ſhall be reimburſed his charges out of cl 
the truſt eſtate, and ſhall not anſwer for more than he receives, d 
por for the loſs of money put out at intereſt purſuant to the wil, | 
and ſhall account yearly. Ch. R. 32, 258. ; tt 
I an adminiſtrator aſſigns a term, in truſt for hiniſelf, * the 3 
adminiſtration is afterwards revoked, upon 2 citation, or appeal ; | 
the aſſignment ſhall be avoided by a decree in chancery at the ſuit a 
of the new adminiſtrator. 2 Ca. Ch. 129. m 
In a bill againſt a truſtee, who has aſſigned his truſt, the 4% 2 
ſignee muſt be a party as the decree muſt be firft againſt him, and | 
'the original truſtee to ſtand as a ſecurity. 2 Brown 225. 
. 
(4 W. 7.) Remoral of a Truſtee, ta 
cr 
So. a truſtee may be removed from the truſt, if the others will 
not join with him, though he does not conſent to it. R. 2 C4 in 
| | Ch, 131. | : di 
| (4 W. S.) Security required of him. . 8 > 
6 
| So a truſtee ſhall be bound to perform his truſt. | hi 
| If goods are deviſed to A. for his life, and lb to I. _ 
4. being a truſtee, ſhall be obliged to give ſecurity t to deter them — 


o B. 1 Cb. R. 110. 


(4 W. 


em 


the intent of the maker, and therefore the diſtribution muſt be 


(4 W. 9.) Truſt; how it ſhall be executed. 


If a man deviſes an eſtate to his wife, to be diſtributed during GW. 4 


her widowhood amongſt his daughters by a former wife, and ſhe put ſuant to 


marries, and afterwards diſtributes moſt to one daughter; it is the Intent. 
not good; for a truſt ought to be preciſely purſued according to 4 5 
before her ſecond marriage. Ca. Ch. 3 10. 

Where a truſt fund was created by will, to be laid out on 


lands, it was decreed that no part of it ſhould be laid out in re. 


pairs or improvements of the purchaſed eſtate. 2 Brown 65 3. 
If land be deviſed in truſt for A. and B. rateably, and that it 
ſhall be conveyed to them in like ſert, it ſhall be conveyed to them 

in common. R. 1 Lev. 232. | 
If a truſt be to pay 200. to two of the daughters of B. born 
or to be born; A. then born ſhall have 1oo/. tho' B. has two 
daughters afterwards born. R. 1 Ch. R. 189. 8 
If a man deviſes 1500. in truſt for A. for life, and if ſhe ſur- 


vives her huſband to be diſpoſed of to A. but if her huſband ſur- 


vives, to go among the children of B. as A. directs: A. makes 
no direction but ſurvives; B. had ſive children at the time of the 
deviſe; but four die having iſſue; the whole 1 500. goes to the 
child who ſurvives, for grand-children cannot take by a deviſe to 
children, if any child is living ; otherwiſe if all the children are 
dead. R. cont, per Fefferies, but per Commiſſioners acc. 2 Ver. 108. 

If a deviſe be of 3oo!. a- piece to two daughters, and to the 
third daughter as much as his executor pleaſes ; ſhe ſhall have 
yoo | = - = 
[When there is a general truſt of money for a ſociety, a parti- 
cular member cannot ſet off his private debt againſt the ſhare he 
may be entitled to on a contingency. Lee v. Carter, M. 1740. 


2 Athyns 84.] 


If a man deviſes money to be veſted in land. to be ſettled to (4 w. 10.) 


A. for life, and afterwards to B. in tail, and afterwards to C. in When mo- 
tail; if A. dies and B. is under age, the money ſhall not be de- ney hall be 


creed to B. 7 Aecreed in 
So, if B. be of full age, tho? he might by recovery bar him Ha, 


in remainder ; for perhaps he will not ſuffer a recovery, or many (4 W. 60 


die before he does. R. cont. but per Cowper acc. 2 Ver. 552. 
[If money is articled to be laid out in land, to be ſettled on 4. 


for life, remainder to his firſt, &c. ſons, remainder to his right 


heirs, and A. dies, leaving an only ſon ; the court will not order 
him the money on petition. Per King C. Eyes Caſe, T. 1726, 


and Onflow's Caſe, H. 1732. Cont. Per Parker C. Short v. Wood, 


and many other caſes. 3 P. WW. 13.) | 
So a conveyance ſhall be decreed to ceſtuy que truſt in tail only 
for an eſtate-tail, and not in fee. K. 2 Ver. 428, 


So, 
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So, if money is to be veſted in a purchaſe to the uſe of huf. 


band and wife and the ſurvivor for life, and afterwards to the 


heirs of their bodies, and for default, to the heirs of the body 
of the wife, and afterwards to B. the brother of the wife and 
his heirs ; the wiſe dies without iſſue, and then the huſband dies 
before the purchaſe made; the money ſhall be decreed to B. who 
was allo adminiſtrator de bonis non, &c. to the wile, and not to 


the adminiſtrator of the huſband, though he furvived. Cont. fer 


Trevor and Rawlinſon, but Hutchins acc. 2 Ver. 227. 
If A. deviſes 500. a-piece to his two daughters, to be laid 


out in a purchaſe and ſettled upon his daughters, and if either 
of them die before marriuge, 150/. or land to that value, to go 


to the ſurvivor; one of them marries and ſurvives; her huſband 


ſhall have the whole given to his wie, and the ſurvivorſhip; for 


it ſhall be regarded as money. N. 2 Ver. 284. 

[If zoool. is veſted in truſtees, 200c/. for the eldeſt ſon, and 
1000. for the younger children, and there is a proviſo in the ar- 
ticle, that the 30004. ſhall be laid out in land, to be to the {ane 
uſes, and ſubject to the ſame conditions as are declared concen- 
ing the money, and part of the 3000. is accordingly laid out; 
this ſhall be conſidered as money, and not as land. Comte v. 
Combe, T. 1741. 2 Athyns 185. 


So, if money be agreed to be veſted in a purchaſe to ſuch and 


ſuch uſes ; every party ſhall be decreed to have a like intereſt in 


the money as-he would have had in the land, if it was purchaſed. | 


2 Ch. R. 409. „ N 
But where money is decreed to one, who would be terant 


in tail of the land when purchaſed, it ſhalt not, after ten years 


are elapſed, be reſtored him in remainder.” 2 Ver. 552. 

If money be deviſed for a purchaſe, to be ſettled on a daughter 
in tail, her huſband ſhall have the benefit for his life, tho the 
wife died without iſſue before the purchaſe made, if there was 
iſſue born; for the huſband would be intitled to be tenant by the 
curtely. N. 2 Ver. 536. . | 


So, if money be deviſed for a purchaſe to be ſettled upon Py 


for life, afterwards to truſtees for his life, afterwards to the heirs 
of the body of A. remainder to others ; it ſhall be decreed to be 


ſettled on the firſt and other ſons of 4. Per King, 5 Geo. 2. 


33, 34 | 

[If by marriage-articles money is to be laid out in lands to 
huſband for life, truſtees to preferve, Ec. wife for life, their 
children, as they or ſurvivor ſhall appoint, in default, equally, if 
but one, to that and the heirs of the body, in default, to huſband 
in fee; and they have iſſue only one daughter, who marries A. 
and the money is paid to them, ſhe not being ſui juris, nor lepa- 
rarely examined, and ſhe dies; the -mcney ſhall notwithſtanding 
be conſidered as land, and the ſiſter of the half-blood ſhall claim 
ir under her father. Cunningham v. Moody, M. 1748. 2 Very 
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$0 a truſt of land ſhall be decreed purſuant to the nature of 
the land; as, if land be of the nature of Gawelkind, or Borough 
Eng liſb, it ſnall be decreed to all, or to the youngelt ſon. Vida 
uſes, (D. 2.) . . | 

If a truſt be of a copyhold, where by cuſtom the eldeſt daugh- 
ter takes the whole; it ſhall all be decreed to the eldeſt daughter. 


K. 2 Rol. 780. J. 40. 


So truſts are to be conſtrued by the ſame rules, as legal eſtates, | 


1 EM. 143. 


How a truſtee ſhall account for money, or the profits of the 
truſt· eſtate. Vide ante, (2 A. 1, &c.) | | 
How he ought to pay legacies, or other money. Vide arte, 


| (3 G. 3 Ec.) | 


When a truſtee may ſell for performance of the truſt. Vide | 
ante, (3 A. 6, 7.) | | 


But where a truſtee has power at his diſcretion, chancery will (4 W. 11) 


not controul his judgment ; as, if a man deviſes his lands, goods 
and chattels to A. upon truſt that he gives them to his children 


and grandchildren according to the demerits, and he gives all to truſtee. 


one; the others ſhall not be relieved, for the teſtator ſubmitred 
the whole to his judgment, R. Ca, Ch. 309. 1 Ver. 356. 
If truſtees having an abſolute d:ſcretionary power will not act, 


the court cannot act for them, unleſs in caſe of a charity. Semb, 


Gower v. Mainwaring, M. 1750. 2 Vexey 87. 


© [Otherwiſe, if a rule is laid down for their conduct. Tbid.] 


If A. ſettles his lands to the uſe of ſuch child or children, and 
in ſuch proportion as he ſhall appoint by will, Cc. If A. gives an 
annuity to the youngelt ſon and portions to the, daughters, it will 


be well, though he does not diſtribute the land itſelf among 


them. Semb. 2 Ver. Bo. | 
If he gives 100. to each of his children, and if one dies his 


portion to go to one or more of the ſurvivors as his executor - 


thinks proper; the executor may give the whole to one. R. 2 
Ver. 513. 1 5 fy | = | 
But if a deviſe be to an executor of land to be ſold for pay- 


ment of debts, when the executor thinks proper; he cannot ſell, 


if there are perſonal aſſets ſufficieng. Ca. Ch. 281. | 
Nor more than is neceſſary ; for their diſcretian ought to be 

regulated by equity. S-mb, Ca. Ch. 281, EEO | 
If a deviſe be to a wiſe, upon truſt that ſhe ſhall diſpoſe of it 


only for the benefit of her children, ſhe ought to make an equal 


diltribution. R. 1 Ver. 67, 355, 414- | 
If teſtator Jeaves his perfonal eſtate to be diſpoſed of among 
his family, as this court ſhall think fit, it will do it according to 
the ſtatute of diſtributions. Gvwver v. Marmnwvaring, M. 1750. 

2 Jezey 110.]) | | 
[Yet where teſtator has left his eſtate to truſtees, to give the 
reſiue among his friends and relations, where they ſhall ſee moſt 
heceſſity, and as they hall think equitable, and the truſtees s 
. « 8 u C 
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fuſe to act, the court will refer it to a maſter to ſee in what 
portions it ſhall be diſtributed to the next of kin. Ibid.) 
If a man deviſes to his wife, to be diſtributed between his 
daughters as ſhe ſhail judge meet, having a daughter by his wife 
and another by a former wenter, and the wife gives 1000. to her 
own daughter, and only 1c0/. to the other daughter; the latter 
ſhall be aided in equity. 1 Ver. 355. R. Cb. R. 355. | 
If land be deviſed to A. upon truſt to ſell the whole or part 
for payment of debts; if he pays debts to the value of the land, 
it is a performance of the truſt, and A. himſelf becomes the pur- 
chaſer. R, Ca. Ch. 199. ; 3 £6 
So, if he pays to the value of part with his own money, he 
| ſhall be a purchaſer pro tanto; for. he had power to ſel] the 
whole, or part. Ca. Ch. 199. 
If a deviſe be of land to be ſettled upon ſuch ſon of B. as the 
truſtces ſhall think proper; the court will give a day to the irul- 


tees to make a nomination; otherwiſe the court will name which 


{on they pleaſe. Ch. R. 56. | | 
If 4oo/. be deviſed to executors, to be diſtributed among 
them and their brothers, according to their neceſſity, as the exe- 
cutors pleaſe ; a double ſhare ſhall be given to the heir, he having 
a ſmaller proviſion. R. and aff. in Parl. 2 Ver. 421. 
If a leaſe be upon truſt, that an indefeaſible eſtate be ſetiled to 
A. for life, and afterwards to his wife for life, with remainders 
over, and the land of a delinquent is ſettled in 1657, and ac- 
cepted of by A. and proof made that this land was intended to 
be ſertled ; the truſt is performed, tho” after the reſtoration the 
land is evicted. F. Ca. Ch. 298. . | 
And the acceptance by the huſband alſo binds his wife, Ca. 
Ch. 298. | | | 


. If A. has an equal equity with B. and afterwards obtains the 
(4 W. 12.) ** f 
When legal intereſt alſo, he ſhall be preferred in equity to B. As, if 


equity with a mortgage, ſtatute, recognizance, or judgment be made by C. to 


vs legal in. H. and afterwards C. makes a ſecond mortgage to B. and a ſub- 
creit {hall 5 
be prefer. ſequent mortgage to A. If A. afterwards purchaſes the prior 
red tomere mortgage, ſtatute, recognizance, or judgment, he ſhall hold the 
Equity, eſtate, till he is ſatished his laſt mortgage, before B. can redeem 
him. Vide ante, (4 A. 10.) | | 4 
But if there be colluſion in A. B. ſhall be preferred; as, if 
A. had notice of the prior incumbrance, before the mortgage io 
him. | | 
So, if an huſband, having a term for years, makes a mortgage 
thereof to D. and afterwards, in conſideration of the cancelliag 
2 bond made for the benelit of his wife, by leaſe and releaſe ſet · 
tles the lands upon the wile and her heirs, and ſhe deviſes to B. 
(who alſo obtained a relcale thereof from her heir at law) in the 
life-time of her huſband, who afterwards, in conſideration of 4 
marriage ſettles the lands upon A. who obtains the prior mort- 
gage, but denies notice; yet B. who took out adminiſtration to 


the wile ſhall be preferted. K. Eg. Ca. 144. , 


\ . 
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(4 W. 13.) Truft ; How it ſhall be decteed. 


Ol 


A truſt ſhall be decreed as near to the intention of the maker (4 W. 13.) 


| as may be; and therefore, if it be agreed that land ſhall be ſet- 
led upon the wife for her jointure, and afterwards to the iſſue of 
the wife; it ſhall be decreed to the huſband for his Jife, and af- 


According 
to the in- 
tent of the 
maker. 


terwards to the wife, Cc. for a jointure imports an eſtate to the Vide ante, 


wife, after the death of her huſband. N. Ca. Ch. 125. 
if articles upon marriage are, that land ſhall be ſettled upon 
the heirs of the body of the huſband by his wife; it ſhall be de- 
creed, that the ſettlement be, to the huſband for life, remainder 
to truſtees to preſerve, c. remainder to the firſt and other ſons 
in tail. R. 2 Ver. 13, 670, 702. | | 
Otherwiſe, if there be a deviſe upon ſuch truſt ; for the de- 
viſee ſhall take according to the words of the will. Cont. per 
 Cowper, but upon a rehearing per Harcourt Acc. 2 Ver. 670. (Vide 


* 


12 W. 142.) | „ 
[If a man leaves money to be laid out in land to be ſettled 
under ſeveral limitations to different branches of his family, and 
there are no truſtees to preſerve contingent remainders, the court 
will order ſuch truſtees to be inſerted in the ſeulement. Baſs 
 terwille v. Baſkerville, H. 1741. 2 Atkyns 279. ] 5 
truſtees, to be laid out in land with the conſent of A. and B. or 
the ſurvivor, to the uſe of A. and B. and the ſurvivor for life, 
remainder to truſtees to preſerve, &c. remainder to the firſt and 
other ſons in tail-male, remainder to the daughters in tail-general, 
remainder to the ſurvivor of A. and B. in fee; and there are ſeve- 
ral children, and on the marriage of the eldeſt ſon C. he cove- 
| Hants to convey this money (if he ſurvives his father) to truſtees, 
to Agro land for particular purpoſes ; and A. by his will de- 
viſes this money to C. and requires him to give a diſcharge of 
all demands on his eſtate, which he docs, and the money is 


paid to him with the conſent of his brothers; this money is not 
liable to any intail, nor to be laid out in land, nor conſidered as a 


debt upon C's eſtate, but he ſhall have it as his abſolute property. 
Trafford v. Borhm, H. 1746. 3 Athyns 440.] 

It a truſt in equity is deviſed: to 4, for life, without waſte, to 
truſtees for 4.'s life, to ſupport, &c. and to the heirs of A8 
body, and then to teſtator's right heirs ; this is a truſt executory, 
as to the heirs of A.'s body, and theſe words ſhall be taken as 
words of purchaſe to fulfil teſtator's intention; and A. takes on- 
ly an eſtate for life, with contingent remainders to his iſſue ſucceſ- 
= Bag ſhaw v. Spencer, H. 1748. 1 Vezzy 142. 1 Will. 
238.) 5 „ 9 5 
So, if a deviſe be to truſtees for payment of debts, and that 
. they ſettle the remainder on his ſon and the heirs of his body, 
but take care that he may not dock the intail during his life; it 


— be decreed to the ſon for his lite only, not in tail, R. 2 Ver. 


1 


(AW. 9.) 


If by marriage-ſeutJement of A. and B. money is aſſigned to 


702 


cc ERA. 


If a ſetelement be purſuant to articles, to the huſband for life, 


to the wife for life, to the firſt and other ſons of the marriage in 


tail, and afterwards to the ſons of the huſband by a ſecond wife 
in tail, and then to the heirs of the body of the huſband; where 
the articles were to the heirs female of the body of the huſband 
it ſhall be rectied by decree. 2 B. W. 349. | 

Tho? the articles were made in the year 1685, and the ſettle. 
ment aſterwa ds in the ſame year, and there was an acquieſcence 
for 40 vears and a recovery ſuffered, and a deviſe made by the 


huſband. N. cont. per Excheg. but reverſed, 2 P. M. 349. 


If afier articles a ſettlement be made, with a proviſion of-por: 
tions for the daughters of a former marriage, the ſettlement (hall 
be good. 2 P. V. 540. VVV 5 . 

So a truſt ihall be decreed according to the intention of the 
rry, tho' the words import a different conſtruion ; as, if 2 
man deviſes lands in truſt for K. in tail, and if the dies without 


iſſue, to B. for life; and in another clauſe ſays, if K. dies with- - 


out iſſue and B., is then dead, then and not otherwiſe to A. in fee 


N. dies without iſſue, B. ſurvives her and dies; the land ſhall be 


decreed to H. and not to the heir of the deviſor ; for his intent 
was, that A. ihould take, and the words {then and nu ober ce 
mean only, that he ſhall not take till B. is dead. R. 2 Ve. 363. 

The court may decree truſt- money in marriage ·- articles, againſt 
the words, to fulfil the intent; thus, if it is agreed that 12500. 
the wife's fortune, and 1250. of the huſband's ſhall be ſettled 


in truſtees, to permit huſband to receive during their joint lives, 


if he dies firſt without children, the wife to have the 2500“. 
transferred to her, if he leaves children, ſhe to have it for life 
only, if they die, her right io the whole to revive ; if ſhe dies be- 
fore huſband, ſhe to dupoſe of 5oo!l. as ſhe ſhall appoint, in de- 
fault, to her mother if alive, if not, to her ſiſter ; the reſt to be at 


the huſband's diſpoſal ; and ſhe dies before her huſband, leaving 


ſon and daughter, her filter (who had an equal fortune with her) 
ſhalt not have it, but the court will ſupply the words (without 
iſſue) and it ſhal! p> to the ſon and daughter. Targus v. Puget, Il. 
1750. 2 Fezry i94,] + 3 

[If money gs given in truſt for the child of A. if he leaves any 
at his death, remainder to B. with power to truſtees to apply the 


produce for maintenance and advancement, and A. is ſixty and 


his wife forty, and have no child, the court will not order all the 


growiag product to be paid to B. but may order ſome annual 


maintegaace. Kirby v. Clayton, H. 1750. 2 Vezey 241. 

[LI money deviled in truſt, to be laid out in lands in England 
for the benefit of A. remainders over, is by act of parliament ſe- 
curcd on 's eſtate in Scotland during his minority; 4. comes of 
age, and becomes lunatic, it may be called in, and laid out purſu- 


ant to the truſt Marquis Annandale v. Marchioneſs Aunandlale, 


7. 1751. 2 Fetey 381.) | 
If huſband and wife fettle the land of the wife, o them for 


life, and afterwards to their iſſue, remainder to the . — 
' | 7 
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his 
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fee, provided, that if the wife ſurvives, (they not having iſſue). 
the may revoke ; the huſband leaves iſſue, the wife ſurvives, and | 
the iſſue dies without iſſue in her lifetime; the wife may revoke. 

N. 2 Ver. 651; | 88 


So a thing for the publick good ſhall be liberally expounded; 
as, it by act of parliament, the new- river water is to be brought to 
the North parts of the town; if it be brought to the South or Sue 
ne, it ſhall be within the benefit of the act. Per Ld. Sers, 3 


Ver. 432. | 


If liberty be given to ſerve tie city, they may ſerve the p 


* 


If they may dig in alieno ſolo a trench of 10 feet wide, pipes 
within the ſame compaſs may be laid. R. 2 Ver. 431, 2. 

(If 4. by will gives his real eſtate to his ſon, &c. failing which 
to truſtees, for ſuch charitable uſes as he ſhall direct; and as to 
his perſonal, ro the ſame truſtees, to pay legacies, to allow main- 
tenance to his ſon, and to pay it to him at age or marriage ; or, 
if he dies, to be diſpoſed of among the widows and orphans of 
diſſenters, and his poor relations, as truſtees (whom he makes 
executors) think fit; and by codici} directs, that in caſe of his 
ſon's death, the lands ſhall be ſold or not, as truſtees pleaſe ; and 
the purchaſe-money or rents diſpoſed of as he ſhall appoint, or, 
in default, as truſtees pleaſe: he leaves no direction, ſon dies 


without iſſue; there is no reſulting truſt for the heir at law, nor 
_ beneficial intereſt given to the truſtees, the real eſtate is ſubject to 


the ſame truſt as the perſona], whether ſold or not; the truftees 
are conſidered as truſtees throughout for both, and ſhall lay a 


ſcheme before the maſter for applying it to charitable uſes, pur- 


ſuant to teſtator's intention, having particular regard to his poor 


relations, and their circumſtances. Cook v. Duchkenfield, P. 1743. 


and H. 1743. 2 fikyns 562, 567. 


[If by articles, previous to marriage of A. and B. money is to 


be laid out in purchaſe of lands, or renewable leaſes, to be ſertled, 


Ec. the laſt limitation to A. aud his heirs, and till purchaſe made, 


the truſtees to put out the money and apply the produce to the 
ſame uſes ; and A. dies before any purchaſe is made, and by his 


vill deviſes all his freehold, leaſehold and copyhold in J. and E. or 
elſewhere, to B. for life, and then to C. and his heirs, and gives 


bis perſonal to H. paying debts and legacies, and makes B. and 


C. executors; the money ſhall be laid out in lands or leaſcholds. 


Guidt v. Guidot, T. 1745. 3 Athyns 254. 

(If a man conveys 1000. to truſtees, to lay it out in lands 
within twenty-two miles of C. and the firſt tenant in tail ſuggeſt- 
ing no ſuch purchaſe can be found, prays it may be laid out elſe- 


bete; the court will order the truſtee to look out for a purchaſe 


vithin the deed, and if in convenient time it canaot be found, 
vill deviate from the ſtrict terms of the truſt. Maynwaring v. 
«laynwaring, H. 1746. 3 Aihyns 413.] | | 

Atruſt muſt take effect according to the whole intent, or 
dat at all; and therefore, if money is directed to be laid our in 
land for a charity, and is void as to that, it ſhall not be laid out 
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in land for a charity, and is void as to that, it ſhall not be lod 
, l 


gught to apply his money to the payment. 1 Ver. 260, 319. 
Vide anze, (4 I. 6.) F 8 7 Ni 8 


out in land, and deſcend to I 
a fler + the Rem +» Mogg v. Hodge, M. 1750. du 
If 4. poſſeſſed of a term conveys it t ee ” 
his wife to receive during the eee if ſhe On =o ries > * 
permit A. if he ſo long live, then for the heirs of the 30 7 -© 
by A. their executors, Tc. and for default to C. if th 4 ” = 
live, and then to her two ſons ; A. dies, having never * M 
the whole term is not in B. for . ſbe ſo long we is the f m—_ . j 
for life ; the heirs of the body ave words of purchaſe, n af b. * 
mitation. Hodgeſon v. Buſſey, M. 1740. 2 Alihyns 89 } Sig 6 
f 6 2 
(4 w. 14.) [Tf a man deviſes his freehold eſtate to truſtees * 
— payment of his debts, and after other legacies —_ —— * 
3 eſtate to his nephew z yet the perſonal eſtate ſhall be firſt appli ; : 
Vide ante, to the payment of his debts, if there are no negative — * ws 
0 3A. 6.— Ferexyes v. Robertſon, P. 1731. Bunb. 301.] ch p 
3P.1,&c.) [The perſonal eſtate ſhall be firſt liable to debts and le ici _ 
and teſtator cannot diſcharge it, as againſt creditors ; ag = h : 
tween heir and executor he may give his real eſtate to truſtees s . 
or charge it in equity, or direct it to be ſold for payment, &c x = mls 
but in either way there muſt be dire& words, or manifeſt woke 7 
tion to diſcharge the perſonal eſtate, or it will be firſt liable, l. 
Walker v. Fackſon, T. 1743. per Lord Hard wicle. Bunb. 302. . * 
If a truſt be for payment of debts, it ſhall be decreed againſt "Bu 
the heir tho? there be no covenant for payment, and no creditor deb 5 
be a party, nor any debt expreſſed particularly in the deed. Ca. — 
Ch. 249. Vide ante, (3 A. 6.) 1 * No 
But not againſt a purchaſer. Ca. Ch. 249. el l 
So it ſhall be decreed, tho? the conveyance be defeQive in law. N, 
R. Ca. Ch. 249. Vide ante, (2 T. 30 5 80, 
So, if A. marries, and it is agreed that the portion ſhall be : 
laid out in the purchaſe of lands to be ſettled upon A. and his 22 
wife and the-heirs of their bodies, remainder to the right heirs of dies b 
A. and a bond is given to A. for payment of the money, when a 
puurchaſe ſnall be provided; A. and his wife die, and A. directs 155 5 
payment to his executor to diſcharge debts and legacies, he not — 
baving iſſue; the bond ſhall be decreed to the executor, not to th * 
the heir. R. 1 Ch. K. 31. | EE | fs 
If land be conveyed to A. for payment of ſuch and ſuch debts, 10 þ 
. and other land be conveyed to him by the ſame perſon for other ic 1 
debis; the heir ſhall not have an account againſt A. for one truſt during | 
only, but the account ſhall be taken of both together. K. Ver. rear A 
48 725 | 
If a truſt be for payment of debts which are claimed within _ 
a year; a creditor ſhall not be excluded after the year, if there fam, 7 ; 
be not a decree for it, upon a bill againſt him, to compel him to U. 
come in for his debt, or renounce the benefit of the truſt. K. b. 220 
1 Yr. 260, 319. f "But 
If a truſt be for payment of debts in a ſchedule ; a purchaſer ireditors 
Vol. 


If lands are ſettled, for payment of the party's debts in a ſche- 


Jule for the term of 1000 years, and afterwards to him and his 
heirs; his perſonal eſtate ſhall go in aid of the real, for the be- 


nefit of the heir. Ch. R. 480. Vide ante, (3 A. 3.) 

If an act of parliament directs payment of mortgages in the 
frſt place; they ſhall be paid before a prior ſtatute or recogni- 
zance, tho? there be a general ſaving. 2 Ver. 712. — 

If a deviſe be for payment of debts, and debts upon bond are 


in part ſatisfied out of the perſonal eftate, the reſidue ſhall be paid 
out of the land deviſed. Per Harcourt, 1 P. W. 228. Vide ante, © 


(3 A. 3.) (Vide 2 P. V. 416.) 


80 debts, which the deviſor contradted for neceſſaries during 
his infancy. 1 P. NV. 558. | 


ries, not for extravagancies. 1 P. W. 559. | 
So debts, which the wife of the deviſor had contracted to pay 


| for neceſſaries. 1 P. V. 483. 


If lands in mortgage are deviſed to an infant in fee, ſubject to 
the incumbrances thereupon, and other lands are deviſed to B. 


for payment of debts ; the latter ſhall be liable to the payment of 


the mortgage. 2 P. W. 386. | 
[If one indebted by note, after the fix years elapſed, makes his 


will, and charges his lands with payment of his debts, ſuch will 


revives the debt. Jones v. Stafford, M. 1730. 3 P. V. 79.] 
But a truſt for payment of debts ſhall not be applied for = 
debt not due at the time, without an expreſs proviſion, R. 
I | | 
Nor, foe a debt ariſing by the party's misfeaſance; as, an 
elcape, breach of truſt, &c. 1 Ver. 431, 2. Eg. Ar. 138. 
Nor, for a debt which was contracted mala fide. 1 Ver. 432. 
So, if by marriage-articles, a man agrees to purchaſe 4000. 


ter annum, to be ſettled on the huſband for life, then on the wife 


for life, and afterwards to 'the heirs of their bodies, and if he 


cies before the purchaſe, that the wife ſhall have 3ooo/. or 4001. 


ter ann. at her election; the huſband dies before the purchaſe, 
taving ſeveral children, the wife chooſes the 3ooo/. whereby 
there are no aſſets for creditors ; ſhe ſhall be compelled to take 
the Fool. per ann. R. 2 Ver. 605. | 

(If an eſtate is deviſed in truſt to raiſe by rents, mortgage, or 


ale, enough to pay, Ec. and ſubject thereto, to a daughter in 


ſlrick ſettlement, remainder over; the eſtate is not ſufficient, 
Curing the life of a jointreſs, to keep down the intereſt, and ar- 
rear accrues, afterwards it is more than ſufhcient ; the ſurplus 
(ow ſhall be applied to pay the former arrear, but the daughter 
uprovided for ſhall firſt have a maintenance. Rewel v. Watkin- 
Jn, J. 1748. 1 Vexey 93.] | | | 
[Truſtees to pay debts, may ſell or mortgage without a decree. 
E. Bath v. E. Bradford, T. 1754. 2 Vezey 587. 

But he cannot ſell by private contract, after a bill brought by 
reditors and ſubmitted to. Ambler 676.“ | | | 

Vol. II. | >” 2M If 


Or money, borrowed in his infancy, to pay for mere neceſſa· 
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(4 W. 15.) If there be a truſt, that money be laid ont in a purchaſe of 
A truſt ſhall land to be ſettled to ſuch and ſuch uſes, every one ſhall have the 
» «ug ſame benefit, if the parties die without a ſettlement, as he would 
who would have had, if land had been ſettled. 2 P. W. 174. 
take if the As, if the land was to be ſettled upon a woman and the heirs t 
ſettlement of her body; if ſhe marries, and has iſſue, and dies before any * 
CET fertlement, her huſband ſhall be allowed to have the intereſt for 
mm”. al life; for he would have been tenant by the curteſy, if the ſet- 
tlement had been made. 2 Ver. 585. | 
So, if the truſt of lagd be for a woman and the heirs of her 
body; her huſband, if he has iſſue, ſhall be tenant by the curteſy. 
2 Ver. 585, 631. 
But if the ſettlement directed will make a. perpetuity, the ſet. 
tlement ſhall not be decreed for ſuch intent; but to all in oe it 
| ſhall be only for life, and upon a limitation to ſuch as are not in 
ec it ſhall be in tail. 2 Ver. 738. 


(a W. 16.) [If a man brings a bill, to have money in ſpeete deviſed to be 

So money laid ont in lands to be ſettled. on him in tail, remainder to another 
| wb 5 in fee; the remaiader. man, though of age muſt be a party, or 

be decreed he cannot have it. Talbot v. Whitfield, M. 1725. Bunb. 20g. 

In ſpecie. If 1000/. be deviſed for the purchaſe of land for A. B. and C. 

Vide ante, and their heirs, equally to be divided; each may pray his ſhare 

(4 W. 10.) in money, if he be net an infant. Per Cowper, .1 P. V. 389. 

So, if there be a deviſe, that the land purchaſed ſhall be to 
huſband and wife for life, afterwards to the heirs of their bodies, 
afterwards to the heirs of the huſband ; the ſon of their bodies 
may make his election to have the money, and it ſhall be de- 
creed, tho? there are daughters, who might take as hers, if there 
was no ſon, nor iſſue. Per Trevor, 1 P. W. 130. 

So, if it is to be ſettled to a woman for life, vo her firſt and 
other ſons in tail, remainder to her heirs; the, and her only ſon 
of full age may pray a decree for the money, one third to her, 
and two thirds to the fon. Per Parker, 1 P. V. 470. 

If money is left by will to truſtees, in truſt for A. and her 
heirs to be laid out in the purchaſe of lands; the money may de 
paid to her huſband, A. conſenting in court. Pearſon v. Brereton, 
H. 1743. 3 Athyns 71. This is ſometimes. refuſed ; tre- 
fore Q. ] *Becaule if the wife were to die before the money 
could be inveſted the Hit would be intitled.* _ - I 

If 10004, is agreed to, be veſted in a purchaſe, to the uſe of 
B. in tail, remainder to him in fee, it ſhall | be decreed to bim; 
for he may bar all the limitations by a five, which may be levied 
in vacation time. 1 F. . 471. 2 P. W. 173. 

But if money is to be laid out in a purchaſe, for A. in tail, 
remainder to B. the money ſhall not be decreed to A. for A. may 

die without ifſue, before recovery can be ſuffered. Per Come, 
4 afterwards per Parker, 1 P. M. 470. Cont. b-fares . 

91. 6 | h EL > 
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So, if the latins be to A. in tail, and he is an infant ; for 
he cannot levy a fine during his minority. 1 P. M. 471, 91. 


If money be 80 upon truſt, the payment thereof ſhall (4 W. 17.) 


be decreed, notwithſtanding the ſtatute of limitations. R. where 


the flatute wvas pleaded to a bill for relief. 2 Vent, 345. R. upon withſtand» 


a plea, Ca. Cb. 20. 1 Ch, R. 125, 


So, where money is received by one as deputy to another, R. tute of li- 


Ca. 'Ch..20. 3 Ch. K-35: 

So, if A. files a /atitat againſt his debtor and continues it during 
his life, by which means the ſtatute of limitations does not incur, 
he may exhibit a bill againſt the debtor's executor in . and 


the ſtatute of limitations ſhall be no bar. 2 Ver. 695. 


So, if an eſtate be veſted in truſtees for A. an account ſhall 
be decreed for the profits, and is not barred by the ſtatute. Eq. 
Ca. 33.0 


Go, if a bill in equity be diſmiſſed becauſe the plaintiff has 2 Mod. Ca. 


a remedy at law, and the ſtatute of limitations incurred pendente 
lite ; chancery will not ſuffer the defencune at law to pong the 
ſtatute of limitations. 1 Ver. 73, 4. 

But where a demand is not made in equity in a reaſonable 


time, equity does not relieve. 


As, where a deviſe was of land for payment. of debts, 4 af. 


terwards to the executors, but if any one of the name of the 


deviſor would purchaſe, he ſhould have the eſtate. for 2o0/. 
under the value; a bill, brought by one of his name to have the 


| purchaſe eng: fe years after his death, was . 1 . 
| 362, 3. 


A truſt for ſale of lands ſhall be decreed, tho? the time for 6055 18.) 


ſale be elapſed. 1 Ch. R. 183. 
So, if a deviſe be to A. upon condition, that he lays « out 


within five years 7000. in the purchaſe of other lands to be capt. 


ſertled to the ſame intent ; if the time for performance be elapſed, 
pending ſuits concerning the will, the time to perform may be 
enlarged. Ch. R. 55. | 

So, if after a contract for lands, an order be made for pay- 
ment on ſuch a day by conſent, or the articles to be cancelled; 
= time tor payment may be enlarged by the court. 2 P. W. 
6 


A truſt ſhall be executed againi all, who claim by privity of 
eſtate, or with aotice, or without cond deration. Per Hals, 
Hard. 469. | 

So, againſt a tenant in dower 3 for the claims in the per. 


| Hard, 469. 


So, if a truſtee commits treaſon, felony, Ec. or is outlawed, 
Cc. cefluy que truſt ought to have a remedy againſt the king, who 


by the forfeiture, or eſcheat. Cont. wide uſes, (F. H. Gen. 


ace, Hard. 469. 


But generally, he who claims in the poſt ſhall not be ſubject 
to the truſt. Hard, 469. Vide 2. (F.) 
. 2 GW. 
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(4 W. 19.) Truſt of a Term for Years, | 
(4 W. 19.) If a term for years be limited to truſtees ; the truſt ſhall fave 


How it may the ſame conſtruQtion in equity, as the term and eſtate itſelf ſhaft 
be limited. have at common law. D. of Norfolk's Caſe, 28. R. Pol. * 


How the And therefore, if it be limited in truſt for A. for his life, and 


truſt of 
chattel per- afterwards to B. the truſt for B. is good after the death of 4 


ſonal may Cont. for the whole term veſts in 4. Dy. 74. Cre. EL. 796. 


be limited. Mo, 748, 63 5. Bat it has been ſeveral times reſolved, that in a 


= "4 deviſe, grant, or limitation of the truſt of a term, a poſhbility 
When the may be after a poſſibility; and therefore, in regard that A. may 


truſt of a die before the term expires, the latter poſhbility may be affigned 


term for a over to another. R. Pl. Cm. 523, 539. N. Mo. 758, 847, 
ee a” #1 96. b. 10 Co. 4), 52. B. 1 Bul. 192. R. be ug 100 
band, 1 Rel. 612. J. 30. 610. J. 30. Dy. 277, 328, 358. | 
Tide ante, So, if a term be deviſed or limited in truſt to A. fer life, and 
M. 9). afterwards to B. for life, and afterwards to twenty others for life 

ſucceſſively; it is good, if all the lives are in gſe. Agreed Ca. 

Ch. 8. Duke of Norfolk's Caſe, 29. R. 1 Sid. 451. 1 Vent. 79. 

So, if a term be deviſed or limited in truſt to A. for life, ind 

afterwards to his wife for life, and afterwards to their children 

for life, and afterwards to B. for life; the limitation to B. is 

good. R. Ca. Ch. 239. Qu. If the children were not in 

ee; | OE 

1 if it be to A. for 18 years, and then to B. for life, and 
afterwards to his wife for life, and then to the eldeſt iſſue male 
of B. for life 5 tho? he had no iſſue male at the time of the de- 
viſe, or death of the deviſor, yet the limitation to the iſſue male 


is good. R. per 3 FJ. 1 Rol. 612, I. 30. 937. I. 45. Ar. D. 


of Morfoll's caſe, 29. for it is limited upon a contingency, which 
expires within the compaſs of a life. 

So a limitation to A. and his wife for life, and afterwards to 

their eldeſt ſon not then born, is good to the ſon, though not in 
ge. Per Lord Keeper Finch, 1 Mod. 115. | 
So a limitation to . for life, and afterwards to his wife for 
life, and afterwards to B. if he ſurvives A. and his wife, if not, 
to the ſon of B. then living, and if he ſhall have no iſſue, to D. 
ſhall be a good limitation to D. if B. dies without iſſue before 4. 
or his wife. R. Ca. Ch. 132. 

So, to A. for' 1000 years, upon truſt that B. and his iſſue ſhall 
enjoy, and if B. dies without iſſue extant, or enſeint, 5 ſhall 
have it; if B. dies without iſſue, C. ſhall rake. R. per King. 
5 Geo. 2. 26. 5 | 2 885 

go a deviſe or limitation in truſt to 4. and the iſſue of his 
body, and if he dies without iſſue and unmarried, to B. is go 
to H. for the contingency expires within the life of 4. K. 2 (.ro. 

02. 25 | | : 
L Or, to 4. for life, and afterwards to B. and his iſſue, and if 


he dies without iſſue in the life of 4. then to C. | 'The —_— 


tore, fo 
uſe of 
vant of 
relidue 
and 4. 
It. IW, 

*0, 1 
bad to 
band 


— 
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to C. is good, B. being dead without iſſue in the life of A. R. in 
Chancery per Bridgman, with Twiſden and Raineford. D. of 
Norfolk's Caſe, 35, 6. Ca. Ch. 131. 1 Ver. 304. | 

So a deviſe or limitation in truſt to A. and his heirs, ſo long 
as B. has iſſue of his body, and if he dies without iſſue in the 
life of A. then to Edward, is good to Edward; for the contin- 
gency expires in the life of A. R. 34 Car. 2. per Lord Nottingham, 
centrary to the opinion of the tevo Chief Juſtices, and the Chief Baron. 
Rev. per Lord Keeper North, but affirmed in Parliament, 1 Fac. 2. 
Duke of NorfolR's Caſe.—1 Ver. 163. | 
So a deviſe in truſt for huſband and wife for life, and aſter- 

' wards to be aſſigned to the iſt. ſon, at his age of 21 years, and 
if he dies before 21, to the ſecond, and fo to the third ſon, c. 
upon the ſame contingency ſhall be good, tho” it be a contingency 
after a contingency ; for the whole determines within 21 years. 
R. 1 Ver. 235, 304. Fg. 316. 5 | 
So a de viſe, Cc. of a term to A. for life, and afterwards to 

his firſt ſon, and the heirs of his body, and ſo to every other 
fon and the heirs of his body, and then to the firſt daughter and | 
the heirs of her body; if A. has no ſon, but a daughter, ſhe ſhall - 
uke; for ſhe is the firſt perſon, in whom the limitation takes 
effect. R. 1 Sal. 156. 2 Ver. 600. | 

So, to A. and the heirs of his body, and if he dies without 
iſſue, in the life of B. to B. ſhall be good to B. R. 1 Sal. 225. 
Stn. 340. Eg. Abr, 192. | 1 

[Where the words of the deviſe of a truſt of a term of years 
would make an expreſs eſtate-tail in a freehold, the deviſe over of 
ſuch term is void; but it is good if the words would only have 
made an eftate-tail by implication. As a deviſe to 4. for life, 
remainder to the heirs of his body, remainder to B.; the re- 
mainder to B. is void: but a deviſe to A. then to his children, 
and if they leave no iſſue at the time of their deaths, then to B.; 
= — to B. is good. Allinſon v. Hutchinſon, P. 1734. 

3 T. V. 258.] N | 

50, if a father ſettles a term upon his ſon, to be veſted in 

taſtees for the benefit of him and his iſſue, and if he has no 
ne, for A. B. and C. his fiſters, and the ſon veſts in truſt for 
imſelf and his iſſue, and for default of iſſue, for A. B. and C. 
If the ſon dies without iſſue, it ſhall be decreed to A. B. and C. 
and not to his executor. R. 1 Ch, R. 17. 
If 4 having a frechold leaſe for three lives to her, her execu- 
tors, Fc. for valuable conſideration aſſigns it to truſtees, to the 
uz of her ſon B. for life, then to the uſe of his iſſue, and for 
nent of ſuch iiſue to the uſe of C. her executors, Cc. during the 
ue; the whole veſts in the iſſue, Ci. e. the children of B.); 
"nd 4.3 executor, who is ſpecial occupant, cannot claim agaioſt 
N Williams v. Jelyll, M. 1757. 2 Veey 681.) 

o, if a father makes an agreement that an annuity ſhall be 
pug to his daughter for her leparate maintenance, that if the 
«band turyives he ſhall LA. it for Lis life, if they have iſſue, 
| that 
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that the iſſue ſhall have what remains of the. term, if they hare 
no iſſue, the father ſhall have it; if the huſband and wife have 


iſſue, who die in four years after the huſband and wife, the father 


ſhall have it, and not the adminiſtrator of the iſſue. Sem, fer 
Cowper. But 9. 2 Ver. 6093. © EL ee, 

80, if a term be deviſed to a ſon till the age of 21 years, and 
then to him for life, and then to ſuch child 'to whom he ſhall 
give it, and if he dies without iſſue, to B. The limitation to . 
ſhall be good; for it ſhall be conſtrued, if he has no iſſue at his 
death. F,. g. 317. £q. br. 193. „ 

So, to A. and his children, and if he dies before the term ex- 
pired, not having iſſue then living, to B. R. Eg. Ar. 193. 


(4 W. 20.) But a term for years cannot be intailed with a remainder over: 
How it can- and therefore, if a term be deviſed, or limited in truſt to A. and 


the heirs of his body, and for defauit of ſuch iſſue to B. the limi- 
tation to B. is void; for it has a tendency to a perpetuity, Dy. 


J. a. Cont, Mo. 220. R. acc. Mo. 810. R. 1 Rl. 610. 
40. 611. J. 30. R. Cro. Car. 230. 2 Kol. 129. R. 1 37, 


450. Agr. B. of Norfoll*s Caſe, 28. K. 4 Inft. 8. 

TIF A. deviſes his term of 1000 years to truſtees, in truſt for 
his ſon 7. for ſo many years of the term as he ſhall live; and 
after his death, for his iſſue- male for ſo many years, &c, ; and 
when extinct, then for his ſecond ſon V. and his iſſue in like 
manner; and then that the premiſſes ſhould come, deſcend and 
continue, in the ifſue-male of the name and family of the 4.'s, 
which ſhould be next of kin, for the reſidue of the term, and 
makes his ſon T. exccutor and reſiduary legatee; the reſidue of 
the term ſhall go to the executor of T. contrary to the will, be- 
cauſe there is a plain affectation of a perpetuity. Clare v. Clare, 


„ os > 7 | We al Nog Ei | 55 
So a limitation, after a death without iſſue, in all caſes is 


void; for a poſſibility ſo remote ſhall. not be expected; as, if 
a term be limited. to A. for life, and afterwards to B. for lite, 
and afterwards to their children, (not in efſe) for their lives, and 
if A. and B. die without iſſue during the term, remainder of the 
term to C. the limitation to C. is void. R. Pol. 30, 433. 

So, a deviſe to a ſon, and if he dies, married, or not married, 


without ifſue, to B. The limitation to B. is void. R. D. of 


Norfolk's Caſe. | ä 


So, if « deviſe, or limitation be in truſt to B. and his iſſue, 


and if the iſſue die without iſſue to C, Tho' the iſſue takes no- 
thing, yet the limitation to C. being after a death without iſue, 


is void. R. D. of NorfolÞ's Caſe. 28 Hl. zo. 
Or, to B. for life, and then to his firſt ſon in tail, and ſo to 
the ſecond, third, and other {ons in tail ſucceſſively, and for de- 


fault of iſſuc to C. Tho? B. never has a ſon, and fo the contin- 


gency never happens, yet the limitation to C. is void. 
1 Mod. 115. Ca. Ch. 229. 1 Ch. R. 175, 200, 1. D. f 
Norfolk”s Caje, 29. R. Pol. 34, 41. Semb. cont, 1 Sal. 1 * 
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go a deviſe, or limitation to A. and his aſſigns, and if he dies 
without ifſue then living, to B. Tho' the limitation to B. depends 
in a manner upon the death of A. yet it is not good; for the law 
© never expects a death without iſſue. R. per tot. Cur. and aff. in 
Error per 7 J. Tanfeild cont. 2 C. 460. Jon. 15. 1 Kol. 613, 
V5. But this caſe was doubted. P. of Worfall's Caſe, 35. 
So a deviſe to A. and if he marries, and has no iſſue living to 
enjoy, then to B. is not good to B. R. 3 Lev. 23. 
80 a limitation to any one after the death of a life not in eſe, 
is void. Ca. Ch. 8. R. Pol. 32. R. coat. Pol. 30. | 
And therefore, a limitation to A. for life, and afterwards to 
ſuch perſons as 4. ſha!l nominate, and for want of nomination, 
or after the death of the nominee to his heir, is yoid to the heir, 
6 $6: 1 T BN 
So a limitation to one not in gfe, after two limitations in eſſe, is 
yoid. Semb. Ca. Ch. 33. | | 
But in ſuch caſe, a limitation to huſband and wife · and the 
ſurvivor of them, ſhall be intended to be but one limitation. Ca. 
G. 33. 
805 if a limitation of a term be to A. after a life in eſe, and 
alſo after a remainder to another not 27 "1 - if there be no ſuch 
rſoo in efſe at the time of the death of the tenant for life, the 
nation to A. ſhall be good. Dub. 1 Ver. 462. 
| Yea limitation of à term, which attends an inheritance, may 
be intailed. R. 24 Car. 2. 1 Vent. 194. Vide ante, (4 G. 5.) 
Tho' the intail of the inheritance and of the term be by different 
clauſes, or deeds executed at different times. R. 1 Vent. 195. 


If a term for years be limited to A. and the heirs of his body, 
he has the whole term in himſelf, and may diſpoſe thereof. 10 


| Co. 87. b. | 

+ 80, if a term be limited to A. for life, and afterwards to the (4 W. 21.) 
c heirs of the body of A. the whole term veſts in A. R. Mo. 8og. What eſtate 
| \ x = : | | or intereſt 
| So long as he has heirs of his body- Pol. 24. the grantes 
1 ut if A. dies without iſſue, the term reverts to the executor of a term 
a of the deriſor. Semb. Mo. 809. Pol. 24. F. cont. 10 Ca. 87. takes. 


D. acc. 1 Sd. 37. cant. per Ld. Nottingham, 1 Mad. 115. Ca. 
(. 230. and in the D. of Norfo/t's caſe 34. and the opinion of Cole 


f denied by him, R. cont. 1 Rol. 611. J. 30. K. cont. 1 Sid, 45 1. 
% Tewwiſden acc. A d it vas R. acc. in C. B. N l. 9 N. 3. Inter 
7 Ee aud Fall ner, Rot. 1384. And Treby Ch. J. produced a report 
ay Wwe caſe, 1 Sid. 451. to the contrary. Put the caſe of Fyre | 
X an Halſner was, a deviſe to A. for life, afterwards to B. and 
others for life ſucceſſively, if the term ſo long continued; and 
os bor to the heirs of the body. 1 Sal. 231. 
5 ho“ A. has diſpoſed of the term; for he can diſpoſe of it 
. only lo long as he has iſſue. Semb. Mo. 80g, Prob. 24. 3 
"E: Ardif J. dics leaving iſſde of his body, the term goes to 
if lis exccutor, not to the ifluc. N. 1 Ko! 611. J. 35. R. Pole 25, 


R. 10 (o. 


668, 
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' Spooner in chancery, Paſeb. 1688. But that decree vas reverſed er 


*Fide 2 Ir. cafe cited, * 1 
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F. 10 Co. 87. l. Per Lord Nottinghaniy D. of Nurfollfs Cafe 44, 


Per Ch. J. 1 Sid. 37, 451. 

So, if a term be deviſed to A. for life, and afterwards to 
his firſt, ſecond, and other ſons, (not in e,) remainder to his 
(the deviſor's) own right heirs, the remainder to his heirs is 
void; for the term reverts to the deviſor, and goes to his execy, 
tor, or adminiſtrator? Semb. Pol. 32. 

If it is to A. and his wife and their children not in eſſe, it ſhall 
not be an intail ; nor ſhall the children take jointly with their 


parents. K. 1 Ch. R. 111, 


If a term be limited to A. for life, and afterwards to P. 
for life, the reſidue of the term not diſpoſed of goes to the 
grantor, or the executors of the deviſor. Qu. per Me. ide 


Pol. 44. R. that it goes to the executors of the deviſor, in C. B. 


H. 8 V. 3. rot. 1384. imer Eyre and Falfner. 1 Sal. 241. 

If A. upon his marriage veſts a term, of which he was poſſeſſed, 
in truſt for him and his wife and their heirs male, and if he has 
none, for daughters, and then aſſigns the term to be ſold for pay- 
ment of debts ; the term ſhall be ſold, notwithſtanding the truſt, 
K. 3:60. 3+ 13. | | 

If a term be limited to A. for life, and afterwards to his firſt, 
ſccond, and other ſous not in ef for life, or in tail, which limi- 
tations are void; the term after the death of- A. without iſſue. 
goes to the executor of the grantor. Dub. Whether it goes to 
the exeeutor of A. or the executor of the grantor, for 4. way 
alſo executor to the grantor. Pol. 28.—Where the limitation 
was to A. and his aſſigus, and the limitations over were void, 
R. that it goes to the executor of 4. Pol. 36. | 

So, if a term be limited by A. in truſt for himſelf for life, 
and afterwards to his wife for life, and afterwards to ſuch perſon 
as A. ſhall nominate, and for want of nomination, or upon the 


death of the nominee, ta his heir; the limitation to the heir is 


void, and the reſidue of the term goes to A. the grantor. R, 
Ca. Ch. 8. Pol. 32. I 


But if A. makes a nomination, it goes to the nominee, his ex- - 


2 or adminiſtrators, tho“ they are not named. R. Ca, 
If term be limited to A. and afterwards to his wife, and after- 
wards to their iſſue; it is of the ſame effect, as if it was limited 
to them and the heirs of their bodies, if the iſſue be not in g. 
Ca. Ch. 266, (2 Ca. Ch. 115.) wo | : 
But if a term be limited to A. for life, and afterwards to his 


wife for life, and afterwards to the heirs male of the body of 4. 


this goes to the heir male; for a term cannot be intatled, and 
therefore the words heirs male of the body 1 A. are a per- 


cont. inter. Peacock an 


commiſſioners of the Great Seal, and the reverſed affirmed in purlia- 


ment, 2 Ver. 43, 195, 362. Qu. If the heir male was not 


in eſe at the time of the limitation? ide 5 Geo. 2. 30, 31. lit 


=. 


te 
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If a term be limited to & for life, and afterwards to his ſon 
and the heirs of his body; A. has the whole term in him, and 
the fon only a poſhbility. R. 3 Lev. 265. 1 Sal. 231. | 

And therefore, he ſhall plead that he is poſſeſſed of the whole 
term. R. 3 Lev. 265, | | 

And he ſhall pay the rent, anſwer for waſte, Oc. R. 10 Co. 


0 2 | 
"And ſhall maintain covenant as an aſſignee. R. 2 Vent. 128. 
3 Lev. 264. | if 7 
And if a deviſee, &c. in remainder dies in the life-time of the 
firſt deviſee, his eſtate is gone, for it was only a poſſibility. D. 
1 Sid. 188. Semb. Ca. Ch. 2 
Yet his executor, or adminiſtrator, ſhall have it after the death 
of the firſt deviſee, if it was not deviſed over after the death of 
that remainder-man. R. 10 Co. 51. b. K. 2 Cro. 510. K. per 
Hing, 5 Geo. 2. 26. | a. 
But the firſt deviſee cannot deſtroy ſuch a poſſibility; tho' he 
ſuffers a common recovery of his eſtate. R. 8 Co. 96. a. K. 
10 Co. 47, b, . e 
Or makes a feoffment after he in remainder comes in ge Per 
3 7. 1 Rol. 937. l. 45. K. Pol. 26. | 
Tho” the feoffment be with warranty, R. Pol. 26, 
| So, if he purchaſes the reverſion, by which his intereſt is 
merged. R. 10 Co. 52. a. 6. | | : 
Sosa deviſee in remainder cannot grant his poſlibility. K. 4 Co, 
66. R. 10 C, 47-5. D. 1 , 188. KN. 10 Co. 52. 
But he may releaſe it to the firſt deviſee being in poſſeſſion. 
R. 10 Co. 47. 6, NE 
And the truſt of a term limited to one in remainder may be 
_ aſigned in equity. Ca. Ch. 8. R. Pol. 32. Vide ante, (2 H.) 
R. cont. 3 Lev. 427. Where a deviſe was by one, who had only 
a poſſibility, if the next in remainder died without iſſue. R. cart, 
2 Ver. 563, | | 2 es 


If a man purchaſes the inheritance in the name of truſtees, (a w ny 
and has a term for years aſſigned to himſelf, it ſhall be in truſt to by at. 
attend the inheritance; tho' it is not ſaid fo in the aſſignment. tend the in- 
R. 1 Ver. 1. 2 Ca. Ch. 49, 55. 1 Jer. 188, 9. Eg. Ar. 241. heritance, 
Vide ante, (4 G. 8.) | 1 NY 

So, if he had a term for years in himſelf, and afterwards pur. 

chaſes the inheritance in the name of truſtees. N. 1 Ver. 104. 
So, if he limits a term upon a truſt to be declared by his will 
in writing, and if he makes no diſpoſition, to attend the inheri- 
tance; he by a nuncupative will gives the whole to 4. and dies 
without an heir; the term ſhall attend the eſcheat. R. 1 Ver. 
340, 357. : 

But, if any circumſtance prevent him from purchaſing the 

whole intereſt, the term ſhall be in groſs, unleſs there be an ex- 

V. declaration that it ſhall attend the inheritance, Vide 1 

- Brown % | ; 
If 
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If lands be of the nature of gavellind, the term ſhall be diflr;. 
buted for the benefit of each heir. 1 Ver. 357. 
If a term, aſſigned to two ſons on the purchaſe of the father 
was a mortgage, and one ſon dies, the ſurvivor ſhall not have the 
benefit, upon payment of the money due upon the mortgage. R. 


1 Ed. R319, 


(4 W. 23.) 
To pre- 
Jer ve con- 
tingent 
uſes. 


If a term be aſſigned in truſt to attend the inheritance, it ſhall 


not be made uſe of to defeat a tenant by the curteſy. R. 2 Yer, 


bd: | , RR 0 
If there be a term to attend the inheritance, a deviſe of the in. 
heritance, defective for want of three witneſſes, does not paſs che 
term. K. Eg. R. 170. | | ; 
| [A term attendant on the inheritance is part of it, and cannot 
be difannexed by the court, nor paſs by a will which would not 
paſs the inheritance, Villers v. Villert, M. 1740, 2 Athyns 51. 


Truſtees to preſerve contingent uſes, where the eſtate was 


mortgaged and ſubject to a judgment, and afterwards ſettled, 
upon marriage to the uſe of the mortgagor for life, and aſter- 
wards to his wife for life, then to truſtees, and to the firlt and 


other ſons in tail, ſhall be decreed to join with the morigagor in 


a ſale, where the wife aſſents and no fon is born, and the mort» 
gage cannot be otherwiſe paid. R. 2 Yer. 303. 

So, if a term be veſted in A. to the uſes of his (the teſtator's) 
will, and a deviſe is to B. in tail, remainder to A. in fee, and 
R. ſuffers a recovery and grants to. C. It ſhall be decreed that 4, 
ſhall aſhgo the term for the benefit of C. R. 2 Mod 9. 

But a truſtee to preſerve contingent uſes ſhall not be decreed 
to join in a ſale for payment of debts, tho? there has been no iſſue 
for twelve years, nor any probability of iſſue afterwards, Dub, 
1 Ver. 181, | | | | 

{If A. deviſes his lands, after the death of his wife, and a 


term of 1000 years, to his ſon B. for 99 years, without waſte; , 
remainder to truſtees in fee to preſerve contingent remainders; 


remainder to firſt and other ſons of ; remainder to his ſecond 


ſon C. for 99 years; remainder to truſtees to preſerve, Ye. ; re- 


mainder to the firſt and other ſons; remainder to his own younger 
ſons ; in like manner, remainder to his daughters ; remainder to 
his heirs; and 4 dies, and B. dies without iſſue, and C. marries, 
and has a ſon who is of age, and they two become indebted by 


bond, and make aſſignments of the ſettled eſtate in truſt for cre- 


ditors, and agree to ſuffer recovery, to make this proviſion for 
creditors effectual, the court will not decree the truſtees to join in 


the recovery : though, had they done it voluntarily, it might pole. 


Gbly not have been a breach of truſt, Woodhouſe v. Hytinry Il. 
1743. 3 fine 22] 


Equity will not dire a truſtee to preſerve contingent re- 


mainders, to join with tenant in tail, to make a tenant to the 


precipe, in order to ſell the eſtate to prejudice the remainder man, 
tho' if he- have joined, the court will not puniſh him as for a 


breach of truſt, Ambler 174. 1 Brown 3 34.7 h : 80 : 
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8a a by each of truſt ſhall neyer be decreed ; 2s, if a marriage- 
ſettlement be to A. for life, and afterwards to the wife for a join- 


ture, then to truſtees to preſerve cpntingent uſes, then to the ſirſt 
nd other ſons, c. the truſtees ſhall not be decreed to join in a 


an 


ale, tho? the portion was not paid, and tho? it be for payment of 


debts. R. 2 Ca: Ch. 144. 


So, if a father be circumvented to do an act, by which the 
contingent eſtates are deſtroyed, the perſon defeated ſhall be re- 
lie red in equiiy- 1 Fer. 444, 447. 


' $0, if truſtees to preſerve contingent remainders join in a 
feoffment, or releaſe to the tenant for life, whereby the remain- 


ders are merged; it vill be a breach of their truſt, and the feoff- 


ment ſhall be to the former uſes and then the truſtees ſhall pur- 


- chaſe another eſtate to the ſame uſes, where the feoffce is a pur- 


chaſer for a valuable conſideration, without notice. R. 2 P. W. 
612: | 


wards merged by the deſcent of the inheritance, equity will revive 
the term for the benefit of the children. 2 Ver. 91, 208, Vide 


ante, (3 Z. 4.) : ; 
So, if A. creates a term for portions for his daughters, and af- 


terwards limits the eſtate to his own right heirs, and dies having 


only one daughter his heir; the term ſhall not be merged in equity, 


unleſs it be for the benefit of the heir. 2 Ver. 352- 


But where, by articles upon marriage, 1200/. was agreed to 


be veſted in land to be ſettled upon the huſband for life, to his 
wife for life, to the firſt and other ſons in tail, then for a term 
to trultces for portions for the daughters, and "afterwards to the 
rizht heirs of the huſhand, who dies before the ſettlement made, 
having only a daughter; the land ſhall be decreed to the daughter 
and her heirs, ſubje& to the jointure, without the term for por- 
tions, which was of no uſe to the daughter and heir. 2 Ver. 


| (4 W. 2 5.) Breach of Truſt ; how puniſhed, 


[A court of equity can lay hold of every breach of truſt, whe- 


ther the perſon guilty is in a private or a public capacity, Chari- 


table Corporation v. Sution, T. 1742+ 2 Atkyns 400.] © 

Truſtec's to preſerve contingent remainders may be guilty of 
breach of truſt, and are puniſhable for it. - Garth v. Cotton, H. 
1753. 3 Atkyns 751. T 1750. 1 Vezey 524, 546-] 

[A breach of truſt is conſidered as a ſimple- contract debt, and 
falls on truſtee's perſonal eſtate only, Vernon v. Yawdry, Hl. 1740. 
2 Atkyns 119.] . | | 

A. and B. truſtees under a deed, and ncither to anſwer for 
the other; A. receives moncy, and by writing under hand and 


leal acknowledges it, and that B. received no part, he never 
Puts it out, and dies. "This writing is a ſpecialty, good againſt 


ie executor, but not againſt che heir; but the ce/t.u1gue woe in 
| 1 | | e 


| < 


If a term be in truſt to raiſe portions for children, and he aſter- (4 W. 24.) 


To raiſe . 
1, Portions. 


- 
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eaſe of deficiency, ſhall ſtand in the place of the perſonal eſtate! 
GCaferd v. Manizy, . 96. 2. L. T. J. 16097] 8 

If a man acts contrary to is truſt, he ſhall be decreed to 
make fatisfaQtion ; as, if there are articles between A. and B. to 
make a jointure on the wife of A. and, by importunity, B. re. 
leaſes his covenant, and delivers up the articles to 4, he ſhall 
make a recompence to the wife and the children of the marriage, 
for his breach of truſt. Semb. Ca. Ch. 125, 2 

If a truſtee in a recognizance releaſes the recognizance, he 
ſhall pay the principal and intereſt, if it does not exceed the pe- 
nalty. R. 1 Yer. 342. | | 

If a judgment be to A. for the ſecurity of articles for making | 
a jointure, and A. by corruption acknowledges ſatisfaction, where- 
by the jointure is defeated ; 4. ſhall make good to the wife all 
her damage. R. 2 Ver. 620. | | 

Vet if A. had a colour to do it, and did not act by corruption, 
he ſhall only pay coſts. 2 Yer. 619. | 3h 

So, if a truſtee ſells the land, and, after a fine and non-claim 
for five years, repurchaſes it for a valuable conſideration, equity 
will decree the land to the cluy que truſt. 1 Ver. bo, 61, 84, 
145. 2 Co. Cb. 136. : 8 | 

So, if a truſtee ſells to A. who has notice of the truſt, wha 
levies a fine, and five years paſs ; the cęſtuy gue truft ſhall not be 
barred ; for A. having notice ſhall be a truſtee for him, Eg. Abr. 
#56. 1 Fo. Hd 5 | ET 

*A truſtee who conceals the breach of truſt of his co-truſtee, 
ſhall be equally liable with him for the money to the ceſtuy que 
truſt. 1 Brown 68.* i | 

[If truſtees, to preſerve contingent remainders for children 
unborn, join to defeat them, (though under pretence of raiſing 
money to pay teſtator's debts, and though the child, who would 
have been tenant in tail, is afterwards made tenant for life,) it is 
a breach of truſt relievable in equity; if there is a purchaſer 
without notice for a valuable conſideration, the truſtees ſhall an- 
ſwer it; if not, the eſtates ſhall be reconveyed to the former ules, 

Manſel v. Manſel, T. 6 G. 2. C. T. T. 252.) 

If truſtees are appointed to receive rents, and apply them for 
the maintenance of A. and B. till twenty-ſive, and to raiſe 5000l. 
for .4.'s portion, and for other purpoſes, and then the eſtate is 
deviſed to B. and the truſtees let B. into poſſeſſion before twenty- 
five, they ſhall be anſwerable for what is received by B. Okeden 
v. Okeden, M. 1738. 1 Atkyns 550] | hy 

[If after marriage, a huſband conveys his wife's fortune to à 
truſtee for her ſeparate uſe, and the truſtee is guilty of a breach a 
truſt, (by delivering up the fortune tothe huſband) the court will - 
decree him to make ſatisfaction to the ce/luy que truft. Smith v. 
French, H. 1741. 2 Athyns 243.] ; 

(But if it appears, that the wife had joined earneſtly in the re- 
queſt to the truſtee, (her mother) promiſed to releaſe, lived with, 
and was maintained by her till the huſband's death, and for years, 
after, till ber ſecond marriage, offered to releaſe while ſole, — 
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that on the treaty for the ſecond marriage neither ſhe nor her 
huſband mentioned it, the court will not decree ſatisfaction. 
id! 135 | 


So, tho? the breach of truſt was purged, he who was guilty of (4W. 26.) 
the breach, ſhall not take advantage of it; as, if A. ſells for a va- Tho' the 
Juable conſideration, in breach of his truft, and the purchaſer breach be 
levies a fine, and five years paſs without claim, and afterwards 2 


A. purchaſes the ſame land, he ſhall not avoid the truſt by the fine ger. 
and non- claim. R. 2 Ca. Ch. 126. Eg. Abr. 256. 5 


So a breach of truſt ſhall be remedied, tho' the land be out of (4 W. 27.) 
the juriſdiction of the court; as, if the land lies in Ireland, but Tha the 

the truſtee lives within the juriſdiction of the court, chancery will 5 | 
proceed againft his perſon, though it does not touch the profits of the juriſ- 


the land. 2 Ca. Ch. 189. 1 Ver. 76. 135. R. 1 Ver. 405, diction of 
419. | 7 | | 5 the court. | 
If one joint-tenant of land in Treland, takes the whole profits, 4 2 | | 
and comes into England, he ſhall account for the profits here, (; x.) 
| R, 2 Ca. Ch. 214. | | : 
So, if an agreement be that portions ſhall be paid, and that a 
receiver in the Iſte of Man ſhall pay them out of the rents there; 
tho' a decree does not bind lands there, yet it ſhall be againſt the 
perſon, R. Ca. Ch. 221. 5 . nl 
If a matter ariſes within a county palatine, and the perfon lives mm 
here, chancery will compel him to what he ought. | — | 
So, if a mortgage be of the iffand of Sarke, or land in Ferſey, 
Cuernſey, Ec. chancery will compel the mortgagor, being here, to 
redeem or be forecloſed. R. 1 Sal. 404. 2 Ver. 494. 
So, if a man obtains a ſettlement of land in Ireland by practice. 
R. upon Plea, 1 Ver. 76, 239, 405, 419. N 
If truſtee purchaſes land in Ireland with truſt- money, the 
court cannot charge it therewith ; but if the ſpecialty creditors 
| exhauſt the perſonal, the ſimple- contract creditors ſhall ſtand in 
their place- Cox v. Bateman, T. 1750, 2 Vezey 19.] 


$0 every one, who is particeps criminis, ſhall be affected by the (4 W. 23.) 
breach of a truſt. "_ | F 
As, if a man purchaſe with notice of the truſt, Vide ante, n 
(2 C. 2.—4 C. 1.—4 I. 3.) | £ be. 
N W pays a valuable confideration. 1 Ver. 60, 149. Eq. 
7.256, : | | | 
Tho” after the purchaſe he levies a fine, and five years pals ; 
for being a truſtee, the fine is fraudulent. 1 Ver. 149. 
Tho? the truſt be for creditors, who ſhould claim within a 
year, and after the year an aſſignment is made to B. who does not 
3 that the debts were not paid; for he had notice of the truſt. 
er. 310. | 9 5 8 
If 4 by fraud obtains adminiſtration to B. and ſells the ſtock 
of B. to B. who knows of the fraud, D. ſhall be decrced to re- 
fand. K. Ch. R. 298, 430. | os 
| So, 


918 


#24 Part of 
2 Med. Ca. 
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levies a fine, and five years paſs, and then conveys to the truſtee. 
the truſtee ſhall take upon the prior truſt, notwithſtanding the " 3th 
#4. Abr. 256. ES 1 
So, if a man encourages a purchaſer, where he himſelf has 
a title; as, if the heir at law encourages A. to purchaſe an an. 
nuity of his younger brother under the will of his 3 when the 
eſtate was intailed upon the heir, by a fettlement prior to the 
will. K. that he ſhall be decreed to confirm the purchaſe, 1 
Ver. 136. Eq. Ca. 96.* 25) | 
If copyhold, or other land belongs to a younger ſon, and the 
elder brother ſells it, of whom the younger brother, knowing of 
ſuch ſale, accepts an annuity of equal annual value, and ſuffers 
the purchaſer to enjoy during his brother's life, but afterwards 


Bo, if a truſtee fells to 4. not having notice of the trull. who 


ſeeks to avoid the purchaſe, he ſhall be obliged to confirm ir, 


+24 Part of 
a Med. Cas 


1 Ver. 325. | 
If A. takes a mortgage from B. but beforehand inquires of C. 
whether he had any money due to him from B. and he denies that 
he had, tho? he had a prior mortgage; A. ſhall be preferred to C. 
R. 2 Ver. 554. BY 
If A. upon the marriage of her ſon agrees to releaſe her dower, 
ſhe ſhall be decreed to do it, tho' it was upon a falle ſuggeſtion. 
R. 2 Ver. 133. | | EY 
If A. having a term be a witneſs to a ſettlement made by. her 
ſon on his marriage, whereby that term is ſettled, ſhe ſhall be 
decreed to make good the ſettlement. R. 2 Ver. 150. | 
So, if a prior mortgagee be a witneſs to a ſecond mortgage, 
and does not diſcover his mortgage, he ſhall be poſtponed. 2 Ver. 
151. Eg. Ca. 38.“ | 8 | 
If A. having a deed by which an eſtate is intailed on him after 


the death of B. be privy to the marriage of B. and ingroſſes ar- 


ticles, whereby that eſtate is to be ſettled on the wiſe for a join- 
ture; he ſhall never defeat the jointure by ſuch intail. R. 2 Fer, 


239. | | | 5 5 
If A. has a ſtatute for 1200), of B. and afterwards is counſel 


for C. who lends B. 200l. upon mortgage; the eſlate in mortgage 


2d part of 
2 Mod. Ca. 


ſhall not be charged with the ſtatute at the ſuit of 4: till C. is 
ſatisfied rhe whole due upon his mortgage* R. 2 Ver. 370 _ 

So, if J. having notice of his own title; after the death of his 
mother, encourages the making of a ſettlement of the ſame land 
upon the marriage of B. his ſiſter. R. Eg. Ca. $7.* 

Or, if A. has knowledge of the ſettlement, tho' he does not 
encourage it, and tho? B. afterwards ſells without his privity. 
Eg. Ca. 37.* Dub. Eg. (a. 96.“ 

Tho' A. be an infant, or feme covert. Eg. Ca. 37. 

So, if a purchaſer, or mortgagee, hearing of a prior ſertlement 
in truſt, obtains an aſſignment from the truſtee ; it ſhall be ſubje 
to the truſt, tho” it was intended to ſupport his purchaſe, or mort 
gage; for it was a breach of truſt, he having notice of the tru 


R. 2 Ver, 271. | EE i 


* 


8 4 J EL EA 
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bin in a feoffment and fine, it is not a breach of truſt in 
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If a mortgagor preſents A. upon ſimony, but afterwards waives 
him, and preſents B. who, hearing that the king intended to 
make a preſentation, afterwards reſigns and takes a new preſenta- 
nion from the mortgagor and alſo from the mottgagee ; the pre- 
ſentation by the mortgagee ſhall not be made uſe of by B. to 
defend him againft the preſentation by the king. R. 2 Ver. 549, 


0. „ 5 | 
"rf a truſtee errs, or is guilty of a breach of truſt, yet if he goes 
out of it with the approbation of the cefluy gue truſt, it muſt firſt 
be made good out of the perſon's eſtate ſo conſenting. Trafford v. 
Boehm, H. 1746. 3 Alkyns 440. | | 


© [If a committee-man of a public company is guilty of groſs non- 


attendance, and Jeaves the management intirely to others, he may 
be guilty of the breach of truſt committed by them; and this 
though he had no benefit from the truſt, Charitable Corporation 
v. Sutton, T. 1742. 2 Athyns 400. | | 

[If there is a fupine negligence in all, by which a groſs com- 
plicated loſs happens, they are guilty. 1b1id. | 


But if a man has a legal eſtate, or intereſt 10 land ſubject to a (4 W. 29.) : 
truſt, a purchaſer bona fide ſhall not be affected by the truſt ; as, Who not, 


if the deviſee of a term, ſubject to debts and legacies, enters b 
the aſſent-of the executor, and ſells to A. bona fide, A. ſhall not 


be prejudiced: Ca. Ch. 257. 


So, if a man joins for conformity, he ſhall not be charged 
thereby for the breach of a truſt; as, if two truſtees join in a 
receipt for money, where one only receives it, he only ſhall be 
charged, 1 Sal. 318. | | RS 

So, if two executors give a diſcharge for money, and one only 
receives it, he alone ſhall be charged, as to legacies. Bid. 

Yet both ſhall be charged to creditors. R. 1 Sal. 318. Semb. 


| Bridg. 38. 


So, if one truſtee only acts in the truſt, the other ſhall not be 


charged. R. Bridg. 37, 8. 


So, if two truſtees join in a ſale and in a receipt for the money, 
and one of them receives part, and the other the other part, and 
becomes inſolvent, his companion ſhall be charged only for ſo 
much as he received. R. 2 Ver. 504, 515. | 

So, if a mortgagor pretends that he was in treaty for a leaſe, 
which would be an improvement to the eſtate, and deſires the 
mortgagee will permit a fight of the original grant to ſatisfy the 
intended leſſee, that he had a power to make ſuch leaſe, and the 


mortgagor, having obtained ſuch original grant, makes a mortgage 


to another perſon ; the firſt mortgagee, not privy to his deſign 
ſhall not be prejudiced thereby. R. 2 Ver. 726. | 

So, if there be tenant for life, remainder to truſtees in fee, 
upon truſt for the firſt! and other ſons of the tenant for life, in 
tal, Oc. if the tenant for lite, the truſtees, and the iſſue in tail 


the 
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the truſtees, for they are only intruſted for the iſſue in tail, 
2 Ver. 754. "he 5 1 IF 
But, if two executors account for a perſonal eſtate, in which 
there is 20o/. Eafl-India Stock, which they aftetwards ſell, and 
one receives 1o0ol, and becomes inſolvent, the other ſhall be 
charged for the whole; for there was no neceſſity for his joining, 
R. 2 Ver. 504, 515, 570. „ 
So, if two truſtees join in a ſale and receipt for the money, both 
ſhall be charged, where it does not appear how much each received. 
2 Ver. 516. ö | 825 


(4 W. 30.) So a truſtee ſhall not take advantage by the management of 
— — truſt; and therefore, if a truſtee — a 3 or a _ | 
of truſt, gage at an under- value; it ſhall not be for his own benefit, but 
If the truſ- for the advantage of the truſt-eſtate. 1 Sal. 155. 
tee makes 480, if a truſtee for the ſale of eſtates for the payment of debts 
— e purchaſe them himſelf, by taking undue advantage of the conf 
to himſeif. dence repoſed in him, by the vendor, and previouſly to the pur- 
chaſe, ſell them at an highly advanced price, he ſhall be a truſtee 
for the original vendor as to the ſums produced by the ſecond ſale. 
2 Brown 400.* „ 555 
*So, if a truſtee of a will which directed money to be lent at 
the be /f intereſt, by conſent of his co- truſtee, keep it at 4 per cent, 
he ſhall be decreed to pay 5 per cent. Id. 430.* | 
[A truſtee ſhall not purchaſe lands deviſed to him for payment 
of debts; and tho? it is at a public ſale, and in another perſon's 
name it ſhall not be good. elpdale v. Cookſon, P. 1747. 1 
Vezey 9. 5 | 4 
If a truſtee lends the money of an infant, without the appro- 
bation of chancery, upon an improper ſecurity, he ſhall anſwer to 
the infant for the money if it be loſt; as, if he lends it on the 
ſingle bond of B. who fails, tho? then of good credit. R. Eg. * 
10. ide infra, (4 W. 31.)* x 
[If a truſtee transfers ſtock, it is a breach of truft, and ci 
que truſt may have the ſtock, or the money it ſold for. Harrjin 
v. Harriſon, H. 1740. 2 Athyns 121.] id. 2 Brown 657.* 
*Where ſtock in truſt for A. for life, with a power in truſtees 
to ſell out, and remainder over, is ſold out juſt before a dividend, 
to which 4. would be entitled, he ſhall have no allowance, in 
the price, for the dividend which would have become due, if the 
ſtocks had not been ſold. 2 Brown 653.* 
[If money is ſettled to be laid out in government funds, or 
other good ſecurities, and it is laid out in the fock of a tracing 
company, (as South-ſea or bank) it is a breach of truſt ; it ſhould 
be in annuities. Trafferd v. Bochm, H. 1746. 3 Ain 440) 
So, if he purchaſes land with the money of the infant, with- 
out the allowance of the court; if it be difallowed by the iofant 


at his full age. Eg. R. 10. 
| EY But 
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gut this ſhall be a breach of truſt, or not, at the diſcretion of 
the court; for every thing, which the court can allow a truſtee 
to do, it may allow, when done; and therefore, the purchaſe of 


a copyhold contiguous at the requeſt of the next of kin was 
allowed, tho” diſapproved by the huſband of the inſant. Eg. 


. 10. LE | | 
Le Trutes for ſupporting contingent remainders are guilty of 
breach of truſt in joining to deſtroy them, whether the ſettle- 
ment be voluntary, for valuable conſideration, or by will; and 
though equity will, in ſome caſes, compel truſtees to join in ſuch 
conveyance as will deſtroy contingent remainders, yet it is then 
to anſwer the uſes originally intended by the ſettlement, but ne- 
ver to overturn all the uſes of a ſettlement. Symance v. Tattam, 
T. 1737. 1 Atkyrns 613.] | 5 | 
(.Committee- men, tho? not privy to an original deſign, yet may 
be guilty by conniving, and not uſing the proper power veſted in 
them to prevent the ill conſequences of a confederacy. Charitable 
Corporation v. Sutton, T. 1742. 2 Atkyns 400.) 
ide ante, (4 W. 28.) | | 


But, if A. leaſes lands for 1000 years to B. and others, upon (4 W. 31.) 
truſt to be ſold for payment of debts in a ſchedule annexed ; it What ſhall 
will not be a breach of truſt, if the truſtees afterwards take an not be a 
eſtate of inheritance from A. whereby the term is merged, upon _— 1 
truſt to pay thoſe and alſo other debts. R. Ch. R. 479. : 

If the truſtee of a term for 99 years for payment of debts and 
legacies, agrees for an under-leaſe, and then the debts and lega- 
cies are ſatisfied by ſale of timber; the leaſe ſhall be decreed, 
tho” he in reverſion diſſents. 2 Yer. 647. OD 

*If a truſtee pay money to a banker who is in credit at the 


; time, bat afterwards fails, the traſtee is not anſwerable. Am- 

, thr 219.5 5 5 | 

y * So, if a ſteward, employed in the receipt of rents, take bills 

2 in the country from perſons of credit at the time, in order to re- 
mit the money to London, and the bills are proteſted and the 

J money loſt ; the ſteward is fiot anſwerable. Id. /bid.* 

A (If there is a mere falling of ſtock, without fault of a truſtee, 

- be ſhall not be liable to make good the deficiency, though he has 

| paid intereſt for the whole ſum aftcr the fall of the ſtock, 

> mounting to —_ _ the r but not ſo 3 as the 
common intereſt. Fack/on v. Tachſon, V. 1737. 1 Attyns 513. 

” [Though there Se — en words 0 tlie Pray got I | 

0 court will not make a truſtee liable for more than he has received. 

ng Lagh v. Barry, M. 1747. 3 Athyns, 583.] 

14 (Or if ſeveral truſtees / not execu/ors) join in a receipt, he only 
who received ſhall be liable. Jbid.) * Ambler 219.* | 

he (But if truſtees bind themſelves to be liable for the acts of each 

bh uber, the court will not relieve. /bid.] 


Vide ante, (4 W. 29. | 
Vor. II. « 9.) 3 A . 1 
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(aw. 32.) So, it ſhall not be a breach of truſt, if the truſtee compoung; 

If the truſ- a debt, with the aſſent of the cy gue H. R. Ch. R. 58, 

tee acts with | Sig | | 

> ane -4 K.) Wall, 

= f [ F a perſon threatens or inſiſts on his right to commit waſte, 
„„ as to open mines reſerved, a bill may be brought to reſtrain 


1741. 2 Athyns, 182. 


to cut down timber, B. not to take advantage of the waſte, aud 


tion for waſte, (in cutting timber) brought after determination of 


committed. F. 2 Ver. 738. 


der to firſt and other ſons; remainder to 


3 Athyns 751. 1 Vexey 524, 546. 


* 


/ 
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him, though no waſte actually committed. Gilſon v. Smith, J. 


{ If tenant for life inſiſts on a right to commit waſte, the rever- 
ſioner may have an injunction. id. 4 

Upon an affidavit of waſte committed, chancery will grant an in- 
junction to ſtay the waſte. Vide ante, (D. 11.) 

85, if tenant for life, without impeachment of waſte, commits 
voluntary waſte, an injunction ſhall be granted to {tay ſuch vo- 
luntary waſte. 2 Yer. 738. | | 5 

[The court will not entertain a bill for an account, and ſatisfac- 


the tenant's eſtate by aſſignment, unleſs an injunction is prayed. 
Jeſus College v. Bloome, 12 1745. 3 Atkyns 262. 

*If a power be given by will to tenant for life, to cut trees as 
four truſtees ſhall == and direct; on the death of all the truſtees, 
the power remains ; -but the court will preſerve the check, and 
refer it to a maſter to ſee what trees are proper to be cut. Ambler 

08.* ORs 
b And after a ſettlement upon his ſon in marriage, if he commits 
voluntary walte and deſtruction, to the prejudice of his ſon in re- 
mainder, he ſhall make reparation, or recompence for the walle 


(If A. tenant for 99 years, if he ſo long live, without waſte, 
except voluntary; remainder to truſtees to preſerve, Cc. remain- 
K. in fee; agrees, be- 

fore a ſon born, with B. to whom he is indebted on mortgage, 


the money to be divided, which is done; and then A. has a fan, 
who attains twenty-one, and ſuffers recovery to himſelf and bu: 
heirs; the executors of B. admitting aſſets ſhall refund, with in 
tereſt at 4 per cent. from filing the bill. Garth v. Colon, H. 1753. 


[Truſtees to preſerve contingent remainders may have an i- 
junction to ſtay waſte before the contingent remainder- man 's 1. 
fe; and if waſte is committed afterwards, the offender ſhal 
pay the value, which ſhall be laid up for the contingent ulcs- 
1 | 


But if an eſtate be deviſed to A. for life, and afterward te l. I, 
in fee, if he pays certain legacies within ſuch a time, aud if he = 
not pay them to C. he paying thoſe legacies ; equity wil allo * 
to cut down timber growing upon the land, for pay ment of le Fa p, 
: en 


legacies, without the aſſent of A. or C. paying for the damige “e 
A. if any is done. R. 2 Ver. 152. 5 [Texas 
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2 "Tenant for life, without waſte, may cut trees (even not full 
own) though to the prejudice of the remainder- man. Afton v. 
ann, 7. 1749. 1 Hexey 264. ] | es 

*But if a man by will make his wife tenant for life, and by 
he odicil give her permiſſion to cut down timber during widow- 

; hood, at ſeaſonable times; ſhe ſhall be reſtrained from cutting or- 

mental or immature timber. 1 Brown 166,* „ 
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Grant, (E. 14.—G. 5, 6.)—TndiAment, (G. 1, &c.) 
Information, (D. 2.)— Mendamus, (D. 5.)—0t- 
ligation, (B. 2.)—Pleader, (C. 17, &c. 48, —E. 5. 
&c.— F. 17.—8. 21. 41, 41.—2 W. 7.—2 Z. 1. 

3 NM. 5.) — Praſcription, (E. 3. * (B. 7.)— 
Eur, (E. 7, 2.) 

_ Certilicete. 

Trial by certificate of the biſhop; -+- - A. 
When it ſhall be. - - - AF: 
When not. a * A. 2. 
By whom the contiiente ſhall be; | 

If the biſhop be a party. = A. 3- 
If the ſee be vacant. - - A. 4. 
Upon what foundation, and at what time. - A. Sc: 
How it ſhall be made. - A.6. 
Trial by certificate of the recorder of Cavin „„ 
Trial by certificate of the marſhal, c. C. 


Certificate of aſſiſe. Vid. A ſiiſe, (B. 27, 28.) 
Bankrupt's certificate. Yide Bankrupt, (D. 37.) 


 Fide alſo Enqueſt, (A. a, „., — 2) 


176 


176 


231 


178 
179 


; Vide 
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S Reference Reference 
by Letter by 
Certiorari. . 
When it lies; - 3 „ 
When a mittimus thereup on. A. 2. 189 
How a certiorari ſhall be proſecutet. - 'B. : 189 
How it ſhall be returned. — . 192 
When a certiorari does not lie. o - D. 193 
When it ſhall be a ſuper/edeas. - - E. I96 
When not. . - we 197 
Procedendo, 5 - +. A; 197 
Superſedeas to proceſs 3 = . - FH. 1. 197 
When it ſhall be grant - - H. 2. 197 
Certiorari bill. Fide Chancery, (2 O. 1.) 
| . Cellavit. 5 
When it lies. „„ - &A 192 
- Tel 
Vide Efelife, (N. 1.) 
T Teffuy que Cru. 
Vide Chancery, (4 8. 3, 4-4 W. 32.) 
Cetui que Uſe. | 
Vide Uſes, (I.) 
Chafrman of a Committee. 
Vide Parliament, (E. 7.) 
| © Challenge. : 

Trial by jury; 3 | - A. 199 
The antiquity of it. - » cs. 199 
Ihe number of jurors. A. 2. 199 

I ̃ be qualification. s. A $3: - 396 
Who are exempted. = - - A. 4. 199 
Challenge to the array. - - K 200 
Challenge to the polls; — „ 
Peremptory. — - - C.1. 201 
For cauſe. — — - C23 201 
8 f ; Chamberlain, | 
High chamberlain, Vid: Offer, (E. 7.) 5 
Chamberlain of Chefler. Vide Franchiſes, (D. 5.) 
Chamberlains of the Exchequer. Tide Courts, (D. 11.) 
Chamberlain of London, Vide Londen, (I.) 


Champerty. 
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Reference Reference 
by Letter dy 
Champerty/ 2 _ 
Jide Maintenance, (A. 2. 3.) | Bill 
| | _ 
8 Chancellor. As 
| | Der 
Chanodllor. Vide Obancery, (B. I. Juſtice, (Kk. 8) \ v 
Pugttament, (L. ga.) Viſitor, (A. 2.) ; E 
Chanedllor of the GI, ene, . 9 ) | Ple; 
. * V 
1 H 
Chance-medley, Auf 
M 
Pide Fuftices, (M. I9.) _ ; 5 | H 
| | A 
Chmncury. * 
The Ady of the Chanorry ; - - A. * 
As to the court of pleas. - A. I. Ss 
As to the court of equity. - 1 12 
It cannot be now erected. — A. 3. B 
Where held. — > 43 K:6 2 
Officers of the Chancery ; - od 0 
Lord chancellor. - „ N, 
His oath, - — - B. 2. In 
And duty. - 2 - B. 3. Th 
Maſter of the rolls, — B. 4. w 
Maſters of chancery. "ip - B.s. De 
The regiſter. = - - B.6. Publi 
The fix clerks, + 51 B. 7. 1 
Warden of the Fleet. — B. 8. Cauſe 
Other officers. — B. 9. Heari 
1 The juriſdiction of the choncery. = - C. W 
i : Ordinary, according to the common aw. «02, 
| Extraordinary —— of equity. - C2 
10 | Proceſs ; | - D. Wt 
| | Swhpmna. wy — . D. I. WI 
: Letter to a peer. | - -D. 2. Wh 
Attachment. = — D. 3. 1 
Attachment with proclamations. „ D. x. 1 
Commiſſion f rebellion... - - D.y. 7 
Serjeant at arms. _- - D.6. - 
Sequeſtration. — . 7. Iaterl 
Injunction ; 3 Ref 
ö Ihe force of it. — „„ Rey 
| For ſtaying proceſs at common law. - D.9. 231 "Rams 
| For cauſe of privilege. - - D. 10. 237 Fine 
i For ſtaying waſte. - „Denn. 287 Trial k 
; For reſtraining other acts. D. 11. 339 Wh 
' | 
For quieting poſſeſſion. - D.. 1. 2.40 7 
| For ſtaying printing, Or. — „ He 
Dill in chancery ; — - EF. 247 Whe 
= E. I. 241 Whe 


= When it ſhall be filed. 
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Reference Reference 
by Letter by 
: e | and Figure, Pa 
The matter of the bill; _ 
| Muſt have proper parties, e. E. 3. 243 
Bill of revivor. — 3 249 
Bill of review. - . 253 a 
Vide Rebearing, poſt, (v. = 5 
As to a certiorari bill, V ide poſt, (2 O. 1.) 
As to a bill of nenden, Vide pf, (3T. ) . 
Demurrer; | - H. -— a 
When it lies, and hen not. - 1 25 
How put into ont, Ne. - - H. 2. 261 
Plea; 1. 263 
What is a good ples, and what not. + 263 
How pit into ene, Oc. - 1. 2. 272 
Anſwer; - * 
When it ſhall be fled. - - K.r. 274 
How it ſhall be made. - - K.2. 276 
Anſwer eg commiſſion. - K. 3. 278 
Ex - 's: Ls A 
ys OE G. - — L. I. 280 
Cauſe heard upon bill aud ac - __- M. 283 
Replication. - - „ 284 
Rejoinder, - - „ 28 
Examination of witneſſes; 4 P. 286 
By the examiner. - P. 1. 286 
By commiſſion. P. 2. 287 
Commiſſion ex parte. - - F. 3 289 
Neu commiſſion. . - P.4 290 
Interrogatories, = 0 - P.s. 291 
The manner of examination. - FP. 6. 294 
What witneſſes ſhall be examined. - P. a; 293 
Depolitions. - - P.8, 294 
Publication, - Wo} - Q. 295 
Examination, in pirpetuam rei memoriam. - R, 297 
Cauſe ſet down for hearing. — - 9. 299 
Hearing of the cauſe; 23 30d 
When the defendant does not ape, T. 1. 300 
When a cauſe is heard upon bill and 3 | 
Vide ante, (M.) 
When the plaintiff does not appear. 2 301 
When there are not parties T. 3. 30a 
What evidence ſhall be admitted upon the dae ; 
Depoſitions in the ſame, 2 T. 4 30 
In another cauſè. RD . 4 | 326 
The defendant's anſwer, — I. „ 205 
F Deeds. - 2 — T 7. 3⁰ 
Interlocutory orders. - * 310 
Reference to a maſter. - M. x. 311 
Report. - - - W. 2. 31g 
Exceptions to the report. - V.. 314 
Final reference. - - W.4 5 i= 
Trial by common law. - KX. 31 
When atrial ſhall be inforced upon an original bill, 2 
* , (4V. | f | 
Decree pf (4 7 7 - ® F. p 317 
Who are bound by 4 decree. - F. 2. 319 
The Who not. - - Y.3. 320 


Execution of a decree. 


Rehearing. - | - 
Vide Review, ante, 16 = 
Decree inforced by an original bill. 
Or avoided. "| = - 
Accident. - - 
Account; - 
When it ſhall be . - 
When not. - - 
Account ſtated. | - - 


The manner of the account ; 
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— 
* 


What allowance an accountant ſhall have ; and 


what not. 
For what he ſhall not be charped. 
For what he ſhall be charged. 
When bound by an account with another. 
When not. - 
Adminiſtrator ; «- - 
When he ſhalt have relief. - 


DP 


Vide Title Adminifirator and — 


Vide poſt, (3 G. 1, &c.) 
When there 85 rekef 9 * 
Agreement. 
When decreed; 
Upon articles for the 8 of lands. 
Againſt whom it ſhall be decreed. 
When upon a pero/ agreement, and when not. 
Since the St. 29 Car. 2, 3. | 
Decreed, though not equal. 
Though foanded upon miſtake. 
Though the conſideration was remote. 
Vide poſt, (2 T.9.—4 H. 9—4 0. 7. 
But an agreement ſhall not be decreed ; 
If made without a 3 


Vide poſt, (2 T. - 

Tf it be unreaſonable. . 
Or, void in law. 5 

Or, diſcharged Senne — 
Or, obtained indirectly. "Th 
Or, made without proper parties. 

Or, not mutual. - 


So failure of one party excuſes the other. 


* 5 


. 


Specific performance in the diſcretion of the court. 
In what manner an agreement ſhall be ome to 


be executed. | - 
Alimony ; 
When it ſhall be ene, 
When not. - 
When in the eccleſiaſtical court, 


Apportionment. 


What ſhall be an apportionment at law, vide Title 


N Suſpenſion , 


When there al be an extinguiſhment, Vie poſt, 


— 6. * 


Reference 
by Letter by 
2 3120 
I. . 321 
Y. 6 322 
Y. 7. 323 
Z. 324 
2A. 325 
2 A. 1. 325 
2 A. 3. 329 
2 A. 4. 332 
2 A. S. 334 
2 A. 6. 336 
2A-7- 336 
2 KA. . % 
2 B. 337 
2 B. 1. 337 
2 B. 3. 338 
2 ©. 339 
P64 RE: 
1 C. 2. 341 
2 C. 3. 343 
2 C. 4. 345 
2 C. 5. 347 
2 C. 6. 348 
4 C. us 
e Wh 
2 C. 9. 349 
2 C. 10. 350 
C. 1. . 
2 C. 16. 357. 
2 C. 15. 352 
2 C. 16. 353 
2 D. 357 
2 P. 1. 357 
2 D. 2. 353 
. 
2 E. 


3 


How a proviſion for the Ja of a wife ſhall * 
=) by a court of equity, Vide poſt, (34 E. 
d, 2 
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Reference Reference | 
by Letter by 
| and Figure, Page. 

A n — - 1/025 360 
What ſufficient to charge land. - \- 2ÞF.8, -- 46: 
What appointment to the perſon is ſufficient. - 2F.3. 36x 
When it ſhall be defeated. - | 2 F. 3. 362 

Aſſets; . » +46. © -- 208 
What ſhall 8 20. L. 363 

What things hall be ald to be afſeteat ow... 
in Title Aſſets. | | | 

What not. - - 2. 2. 269 - 
Bill for diſcovery of aſſets. = 28. 3. 369 
If the aſſets are exhauſted by a debt upon ben 5 

tat ſhall come in aid. 2 G. 4. 370 

Aſſigument; What iball be a good one. 2 H, 371 
What good in ns or not, Vide in T . . 5 

Average. 21. 274 

| Vide oft, (28. * f . 

Award; {ide Title Arbitrament.} = . 375 
When it ſhall be confirmed. - | . I 3278 
When it ſhall be avoided; | | 3 

If it be unreaſonable. "3M 2 K. 2. 376 
Or, made without aſſent of partics. - 2K 3 377 
If made only for part. „ — 2K. 4. 377 
If it be repugnant. | K. 5. 377 
If made by corruption, or partiality. - 2K.6. 379 

Bankrupts ; - - 2L. 379 

When chancery aids, TL - 2h Þ& : 399 
When not. 7, - 2L.3. 38x 
. Vide Title Bankrupt. | | 

Baron and Feme =» 3 | „ SM 382 
_ Suit by them, = 2 M. . 382 
When huſband and wife ſhall 15 in a ſuit, 3 | 

when either of them ſhall ſue alone, Fide — 
Baron and Feme, V. &c.) | 
Suit againſt them. . 2 M. 2. 383 
When they ſhall be joined in a a ſuit, and 8 ; 
| not, Vide Title Baron and Feme, (V.) 5 
* What they ſhall be compelled to do. „2 M. 3. 383 

What not. — 2 M. 4. 384 

Adt d the huſband, when it binds the wiſe. - 2 M. 5. 384 

When not. „ 28 

When the huſband hall be bound by the act of the | 
wife, - -2 M. 7. 336 

When not. | 2M.8. 338 

Truſt for a wife ; ab it enures 7 the huſband. 2 M.g. 389 

| Vide Title Baron and Feme, (E. 1. &c.) 2 

When the huſband ſhall be aided for the portion od | 
his wife, - 2 M. 10. 391 

ite hl 3 Z. 1, in) 

When the wife ſhall be aided * the aft of her 
huſband, - '2M. 11. 392 

Proviſion for a wife; "WM 
How expounded. 2 M. 12. 393 


73% 
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Contribution. | | - =_ 


Pide ante, (+1) t 


Reference Ref, 
by Letter * 
- and Figure, Page. 
When a „ 0 
"inforced, Y Vide tf (3Z.1, yy By . 
When barred. 2M. 13. 393 
Diſpoſition by a wift. „ 2 . 2 3 
When the Huſband 3 is in exile. - 2M.15. 398 
When the covenant of an huſband or "we a 
be inforced, though void. - 2 M. 16. yg 
Charitable uſes ; 8 5 2 N. 3598 
Relief by original bill. 2 N. 1. 398 
What are charitable uſes, and Low reulated de 
commiſſioners, Fide Uſer, (N. I, \ 895 
Though the gift be void by law. 2 N. 2. 460 
Where the land, c. given is improved. - '$N.3. (00 
How charitable uſes ſhall be decreed; 55 
According to the intent of the donor. - .2N. 401 
Vide Uſes, (N. 22.) 
Circumſtances ſhall be regulated. - 3N.;5. 103 
Where the uſe may be improved. - 23N.6 103 
The improvement of the eſtate diſtributed. » 2 N.7, 403 
Who are 46s by the decree, Vide Uſer, | 
N. 23.) 
3 a decree by commiſſioners of charitable 
uſes ſhall be certified to chancery, and how 
exceptions ſhall be taken to it, Fide Uſer, 
(N. 24, 25.) 
When chancery confirms, enlarges, or annuls 
it, Vide Uſe, (N. 26, 27.) 
How executed, Vid: Uſes, [N. 26.) 
Certiorari bill. - - - A 0, 1. 404 
Bill by way of _ - - 20.3% 404 
Common. - - 2P, 405 
Vide Title. "ATE - . : 
Condition; { Vide Title Condition, / - 2Q. 406 
How con - - 2Q.1, 406 
Breach of a condition ; 
When aided, if the intent bg as - 2Q.,2 406 
When it ſhall be relieved. — + 2Q.3 407 
If a compenſation can be made. - 2Q.4. 407 
If the breach was procured by fraud. - 2Q.5. 
If the condition was in terrorem. — Q. 6. 408 
Vide poſt, 13 2. 8. Kc.) | 
If it was broken only in circumſtances ; or be- 
came impoſſible by the act of God. - 20.7. 4 
When it ſhall not be relieved; | 
Where the condition is precedent. - 2Q.8 412 
Where recompence cannot be made. - 3Q:9g. 413 
If the relief is not prayedi in convenient time, 2 Q. 10. 413 
Confirmation. - - - 2R. 414 
Vide Title ann, | 
2 5, 414 


INDEX. 


Reference Reference 


* bal. (36. 2—3 V. 5) 


1 HR 
by Letter 
and Figure. 

Conveyance 3 i 7 2. 
When aided, 

When there is 2 miſtake i in a deed, 1 
When part of the land A oe in; the . 
deed. — 41.2 
When _ is inſerted than was s intended. AT. 2. 
Vide po, (4 L. 2.) 
when the conveyance is loſt. 214 
When the cenveyance is deſeive a M3. 8 
Or, miſtaken. ä 
If it is aided, it ſhall be in the fame plight, 55 | 
it won YO been, if it had berg Highs is 
| initio, 2 T, - 
When a n ſhall not be aided, 
Wide poſt, (48. 2.) 8 | 2 T. 8 
If it be voluntary. | 2'T. % 
Vide 0 C. 8. 3 (4 H. 3 
4 0.7 
Grape him wha has an eſtate upon god. 3 
conſideration. 2 T; 10, 
Vide ante, (2 C. 8.) | 85 
Vhen a conveyance ſhall be avoided.. 2. 15, 
Vide ante, (2 C. 12.) | 
When not;, | DEE 
Though mage upon a falſe ths e 2 T, 12, 
Though it hecomes — by matter 
ex poſt facto. | Tp 7 13. 
When a ſurpriſe or fmall miſtake is alledged. 2 T. 14, 
After a long acquieſcence. 2 T. x5. 
Az the requeſt, of him who has _ a voluntary 
conveyance, 2 T. 16, 
n (2 C. Ea f. 929 | 
Copyhold. "2 V. 
Vide Tale Copybold, | | 
Coſts; when they ſhall be given and when not. 2 W. 
Vide Title, Cofts, 

Corenant ; - - 2X. 
When it ſhall be performed. 7 2X. T. 
When not. - - „ 3X. 3 
When it ſhall be avoided ; 

If there was a miſtake. -- 2X. 3, 
If it was intended for a ſpecial carpal, + 2 +>. 
If it was ſatisfied by collateral matter. „ $ Xe 5 
When there is a remedy . covenant in 
c by - 2X. 6. 
u . Covenant, 
Cuſtom, - 5 1 
Debt. 2 - 22. 
Vide Tie Dett. 

Deviſe ; 7 1 A. 

When it ſhall be 3 theugh. void by un « 3A. 


by 
Page. 


4 
414 
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7 Reference Refeience 


How : 2 will ſhall be executed, and GS: at 


S 
law, Jide in Title Deviſe, (D. * &c.—N. 4, - 
&. | | 
When 'chancery does not relieve; and, when a de- ads | 
viſe may be explained by witneſſes. | „„ 
How it ſhall be conſtrued; © | 15 
What words paſs a fee, or other eſtate, Vide in 
Title Deviſe, (N. 4, &c.) e 
Deviſe for payment * debts and legacies, - 3A. 3. 447 
Pide peſt, (4 W. 14.) 5 ö 
In what order ' they ſhall be pu = 3A.4 447 
The ſurplus ſhall be to the heir. — 3A.5 449 
When the land ſhall be ſold. 3A. 6. 450 
4H, 5.) . 
ma ( 0 '. 3 A. 7. 451 1 
How expounded, where the words are ambi- Exc 
guous. - A&A T = 655 Fait 
When words bs a deviſe ſhall be expounded © | V 
—_—_ than in a deed, Vid, Legacy, poft, : 
3 v. 1 | 
When a evil ſhall have the Game privilege as an Fin 
heir. Vid Legacy, 22f, (3 V. 2. * For 
Diſcovery; „ + 457 Fra 
When a bill lies for a diſcovery. „ L 
When not. - | - 3B.% 459 
Diſmes ; when tithes ſhall be decreed in chancery., +< 3 C, 462 
Vide Title Difmes, (M. 13, &c,)—— Courts, | - 
(D. 2.) 
Diſtribution of inteſtates eſtates; - - 3D. 464 
By the f. 22 & 23 Car. 2. 3D. 1. 4064 0 
Who ſhall be — from a * upon 2 Aif- 3 d 
tribution. - 3D, . (66 a 
By cuſtom. 3 „„ — 
Dower; 3 „ bb 4 
Wife favoured by e 3E. 1. 466 Fin 
Vide Marriage · Settlement, poſt, (: 3Z.1.) | 7 
Vide ante, (2 M. 12.) | 
Dower, when aided, and when not. 3E. 2. 4468 4 
Equity; 3 470 Gu 
Relief, when allowed in equity ; | 1 
In caſes of fraud, accident and truſt. 5 470 
Where the tranſaction is done mala fide. Ib - 3F.2 470 
When not; ä 
If a man will not do equity. = 3. 473 1 
If his actions are wrongful. + FFF 
Though a man's expectation is fruſtrateld. 3 F. 5. 474 \ 
Nor when a reaſonable benefit has accrued to | . 
another by law. * 3 F. 6. 475 5M 
Nor againſt a ſtatute. - + 3ZF.7. 475 ] 
Or a maxim of law. 3 F. 8. 476 . Het 
Nor where the plaintiff has the ſame relief by , 
* Iaw. a 3 F. 9. 476 | 
Executor: , 1 - 36. 480. 
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g Reference _ Reference 
by Letter dy 
ED and Figure. Page. 
Stands in the place of the teſtator. - 20.1. a 
What things he is compellable to do in equity. = 3 G. 2. 42 
How he ſhall pay legacies ; | | 
When a legatee ſhall refund, and when not. 3 6.3. 434 
When legatees abate, Vide Poſt, (3 V. 18, 19. ) . 


What is an aſſent to a legacy. 30. 4. 485 
Vide Title Adminiſtration, (C. 5, &c.) 2 3 
When he ſhall take as a legatee. 236.5. 486 
What payment will be ſafe; 5 35 : 
Buy direction of the court. | 36. 6. 486 
When he ſhall be a reſiduary legatee. - 36. 7. 487 


What relief an executor ſhall have in equity. - 3 G. 8. 490 
Vide Adminiflirator, ante, (2 B. 1, 2. )—Deviſes ; 
axtey (3 A. LOT. | +0 
492 


What not. | - 38. 9. 
Exchange. te, - - 3H. 492 
Fait. - "7% 492 

When a PPE 3 ſhall be Inforced. - .ZLz. 92 

When a deed (hall be aided, or avoided, 31.2. 493 

When a deed ſhall be produced. 31. 494 
Fines, - 3K. 494 

Forſeiture; when it ſhall be aided, and when not. 31. 494 

Fraud; ZN. 495 

When it ſhall avoid a bargain.” - 3M.1. 495 
Fraudulent gift, or ſeottment, Wc. Lide in Tithe | 

Covin, (B. 2, &c.) 2 
Or conveyance, 3 M. 2. 497 
Tho' the bargain or ſettlement was to take efſeft 

upon à contingency. = - „3 M. 3. 498 

Or was tranſacted by an agent. - 3M.4 499 

So a voluntary ſettlement will be fraudulent as to - = 

| creditors. - 3M.5. 499 

But fraud (hall not be preſumed. 3 NM. 6. 503 

A party to the fraud ſhall not be relie ved. - 3 M.7. - 300 
Fine and recovery, - | - 3N. $5Or 

Avoide( for fraud, tc. „ „ 4 M2. 208 

Vide Poſt, (4 K. I, 2.—4 8. 4.) 5 

Aided, when defective. : - 3N.23. $02 
Guardian ; . ide Title e ml ide ante, (2 5 

1.— 30. 503 

How he ſhall account. 30. 


— 
GO 

O 
5 


When, and how a Was ſnall be aſſigned to an 
infant, Vide Titte Guardian, (A.—F. 2.) 


How he ſhall manage the eſtate of the infant. = 30.2. Foz 
How directed by the court. - - 30.3. 303 
When he ſhall be removed. - 30.4 $07 
When not, - . 
When payment to a worden is allowed. -. 40.6. 7 $07 
The power of a guardian. - 430.7. 50 
Heir Jide Title Heir.) * . 509 
” When ſubject to the debts of his anceſtor. <P... $09 


Vide Title Aſſets, (A.) —Pleader, (3 E. 2, &c.)— 
Vide ante, (2 G. 1, &c.) 
When he m de bound by the covenant of the 
Anceſtor. Jide in Title Covenant, (C. 3.) 5 
| | When 


1 
7 


Iowa legacy ſhall be paid upon a deviſe ta pay 
debts and legacies. Vid ante, (3 A. 3, &c. 
When a legatee ſhall refund, or abate in proportion, 


Vide ante, (3 G. 3.p9ft, 3 V. 18, 19.) 


| Reference —_— 
by Letter 
and Figure, Pare. 
When not, = Y 2. 510 
What 2 (ual haxe, qr aber not. 3. 70 
Ideot. 9 9 Q. 418 
Sos Tide Title 1dzot. , 1 F | 
Infant. | *. Ai .- 20 
How be ſhall ſyn. 7 3. 1. £co- 
Vide Title Pleader, (2 C. 1. IP | a | 
How he ſhall ba ſued. — „ A, 
Vide Title Pleader, (2 C. 2.) gg 
What things be ſhall be decreed to do during bis 
infancy ; . 91 
To perform a truſt. 3 R. 3. zar. 
To do his duty. 5 e 3R.4 522 
Or a thing for his advantage. ZR. 8 $23 
Maintenance ef infants. 38.6. 56 
intere@ for money; - - 38. 526 
At what time it commences. 38. 1. - 526 
No intereſt beyond the penalty. 38. 2. 528 
Nor intereſt vpon intereſt. 38.3. 5629 
When intereſt ſhall not be allowed. 484 530 
When it ſhall be allowed. 38,6. $91 
When a payment ſhall be intended for intæxeſt. 38.4 535 
Interpleader; (bill of) - - 31. $3 
Joint-tenants; - «= 34:40 
Who ſhalt jain in a ſuit. = 2 V. I. 536 
Who ſhall be joined. 5 4 $46 
Who ſball take jointly. - e 3444 
ide Deviſe, (N. 8. — Ea, (K. 1.) | 
Who, as tenants. in common. — 3V.4 337 
Vide Deniſe, (N. 8.)—Efater, (K. 8.) | | 
What will make a ſeverance gf the jointura. 3 V, 5. 539 
Vide Eftctes, (K. 5 J 
What remedy one joint-tenant, &. ſhall have 
againſt bis companion. * 3V.6, 544 
When the act of one binds his companion, - 17,346 
When not. 3 . 8. 56k 
When an act by one of them binds bis after bs: 
ſurvives. | A 3 V. 9. 541 
udgment. 3 W. 4 
riſdiction; when Chancery ſhall have it in | ako _ 
of the kingdom, Ec. 3K. 403 
— Vide Trial, ante, 1. (Av.) SEES 
Legacy; 3 V. 545 
When words in 2 will are expounded otherwiſe than | 
they are in a deed. 3. 1. $45 
A deviſee ſhall have the ſame advantages as anheis, 3 . 3, $6. 
How a legacy ſhall be recovered in equity. 3 T. 3. 3 
What ſhall be a legacy. = 3. 4 547 
Of what thing void. „ £407 
How a legacy ſhall be paid. +--3%.6.. 44k 
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tow a deviſe ſhall be conſtrued; f N 
The extent of the words. 47. . 54d 
Vid: wy Deviſe, (N. r, Kc.) — Pide 5 3 
| 3A > | 
When deviſe gives a preſent intereſt, r g 
Vide Title Drviſe, (N. 18.) 
When a legacy carries intereſt. | 3. 9. 563 
When conſtrued cumulative. N 3 J. 10. 469 
When not. 3. v. 11. 572 
When a legacy ſhall be ata by a ſublequent 
_ clauſe, or proviſion, and when not. 3Y. 12. 374 
When a legacy ſball be lapſed. 3 F. 13. 373 
Vid Deviſe, aute, (3 A. 3, &c.) - Exccuiar, ants © 
(3 G. 7.) | e 8 
Wben not. | | - 3Y. 14. 377 
When it merges in the land, | 3 V. 15. 37 
When it ſhall have relation to the time of making | 
the will. 3 V. 16. 580 
Or, to the death of the telus: EE | * 3Y. 17. 581 
Vid Title Deniſe, (N. 21.) | 
When legatees ſhall abate. AR 
When not. 3 V. 19. 58 
What ſhall be an 5 to by legacy, Vide in £4 | 
1 Adminiſtration, (C. 6, 7. — ide ante, 
638. 4.) | 
When 3 ſhall refund, Vide ante, (3 G. 3.) 
Who ſhall be a reſiduary legatec, Fide ante, 
(38. 7.) 
Marriage ſettlement; = 32. 384 
When it ſhall be inforced. - 3 Z. 1. 384 
When not. 1 3 TZ. 2. 497 
To what charges ſubject. | » 1&4 % 80; 
Proviſion for portions. | 2 3 Z. 4. 589 
Reſtraint of marriage; 
When the huſband * make a ſettlement _ 5 | 
the portion. 3 £- 54. $97 
When not. - + 4. &- 406 
When the wife ſhall loſe ber portion. | 3. 7: - 206 
When a condition that a perſon ſhall nat 5 ä 7 | 
without conſent, 1s in terrorem, Vide ante, 
206. 5 
When marriage brokage ſhall be avoided. - 32.8 800 
What ſhall be done if the marriage is diſappointed. - 3 Z.9. 601 
Or, the portion is not all paid. - 3 Z. 10. 603 
When a marriage Ry ſhall purſue the articles 
ſtrictly. - 3 Z. 11. 602 
When it t hall purſue the intent of the articles. 3 Z. 12. 603 
Mortgage ; | - 4A. 604 
Ihe nature of it. =. 4s ko 
What ſhall be ſaid to be a mortgage. - .4 A. 2. 604 
What not. „ 
Who may redeem. - - 4 A.4 606 
At what time, - = 4 A. 5. 608 
V pon what terms one may iedeem. - 4A.6, 610 
When a mortgage ſhall not be redeemed. - 44A. 7. 614 
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Aſſignment of a marriage. 7 4 A.8. | big 
A mortgage belongs to the executor, or r adminif. 
trator of the mortgagee. 8 — 0 A. 9. 616 
Vide Title Condition. (G. 2.) | 
Prior incumbrance. - — 4 A; 10. 617 
Forecloſure of a mortgage. „ 4 Ac. das: 
When it ſhall be annulled. - 4 A. 12. 624 
Mortgage of goods, Vide Title Merigoges. TR; . 
Ne exeat regnum. - 4B. 625 
Vide Title Prærogative. . 34, 35.) | ES ax Fog 
Notice; - - 40. 627 
How regarded. - =: 6.3. 07 
What ſhall be notice. = - 4C. 2. 628 
Lis fpendens ; 3 
When it ſhall be notice. 4. 3. 629 
When not. 4 C. 4. 630 
When notice to one aſſects another. e Ut 
When not. - - 4. 6. 6zr 
When notice does not prejudice, \ ..- . . 
Obligation ; — - 4D. 633 
Shall be cancelled ; x | 
Rzing fatisfied. - | - 4D. 1. 633 
After forfeiture. we EM * o' 4 Dc®. 02 
Or, relieved againſt | h 3 
If the obligation be obtained by fraud. - 4sD.3. 644 
- If the * be not performed. . - 4D. 4. 636 
if the conſideration be illegal. | - 4D.s. 636 
Obligation by a ſurety. - 4D.6. 637 
If there was no conſideration for it. — 4D.7. 639 
If there would be a double charge by the ow 
tion. 4D. 8. 639 
If there be an artful uſe of ſtri words. - 4D.9. 639 
So the obligor ſhall be relieved; 0 
Where the condition by accident becomes un- | : 
reaſonable. 3 - 4D. 10. 639 
Or is ſatisfied by other means. - - 4D. 11. 640 
If the obligation was by — or by force | 
or terror. ' = 4D. 12. 641 
So the obligee ſhall be lt; £ 
If the obligation be loſt. = - 4D.13. 641 
If the performance was not effectual. 2] - 4D. 14. 641 
But the obligee ſhall not be relieved; pw 
If the obligee was a . 9. and not chargeable | 
by law. 4 D. 15. 642 
Mor ſhall he be rclieved beyond the penalty of | 
the obligation. 4 D. 16. 642 
An obligation ſhall be delivered up; . . | 
If it be not ſued within a reaſonable time. - 4D.17. 643 
If the obligee refuſes to perform his part. - 4D. 18. 643 
When there [ball be no relief upon an obligation; 3 
If the penalty does not appear exceſſive. D. . 644 
If there was no real ſatisfaction. 4D. 20. 644 
= was premium Pudoris. - 4D. 21. 645 
If it was voluntarily * without impoſition, or 8 
ſurprizc. 4D. 22. 645 
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partition. — 4. 6⁴4⁵ 
Payment; what ſhall be. - - 4 F. 647 
perpetuity; — - 4G. 649 
In chattels perſonal. - 46. 1. 649 
In chattels real. - 346. 2. 653 
Vide peſt, (4 W. 19.) ö 
In an eſtate of inheritance. | 46. 3. 655 
Or freehold. - . - 46. 4. 655 
A term that attends an inheritance. Fea] 10.1. 656 
Power ; < 4H. 657 
When aided ; though not — ; | 
If it be for payment of debts. - 4H. 1. 657 
Vide Title Poiar, (A. 1.) e 
For proviſion for younger children. „ qa t.2.6897 
Vide ante, (3 Z. 4.) VVV 7 
For the aid of a purchaſer. 4 H. 3. 658 
If it be not purſued by reaſon of fraud, or 
accident. 4 H. 4. 638 
When the execution of a ys ſhall be made by | | 
the court. 4 H. 5. 659 
When a defective execution ſhall be aided. - 4 H. 6. 659 
When it ſhall not be aided; 
If the intent of the power is not purſued. „ 4M. 5 669 
Nor, where it was not the party 5 purpoſe 9 
cute his power. 4 H. 8. 662 
If the power was rental by a voluntary ſettle- 
ment, and executed voluntarily. - 4H.g.. 663 
Vide poſt, (4 O. 7.) - | 
f Prerogative. Vide Title Prerogative. 
Preſentation to a church, Vide Efgliſe—(H. I, &c.) 
Privilege. Fide title Privilege. | | . 
Proceſs. ide ante, (D. 1. Jo” ide title Proceſs. . RS: 
Purchaſe ; ; - 4h 664 
What ſhall be a purchaſe. e 664 
Vide ante, (2 C. 2.—2 T. 5, &c.) | | 
Who ſhall be a purchaſer. 4.2. 664 
When a pugchaſer ſhall be relieved againſt incum- | 
'  brances. - 41.3 665 
| Vide Covin, (B. 3 ) ; | | 
When not. DI - 41.4. 667 
What hall be ſufficient notice, Vit ante, (I. 1. N 
4 C. 2.) | 
When a purchaſer may take in prior incumbrances. 41. 5. 668 
When he ought to diſcharge prior incumbrances out | 
of the purchaſe money. - 41.6. 668 
- Incumbrances are to be diſcharged in proportion. 41.79. 668 
The purchaſer of a reverſion ſhall not controvert 
the title of the particular eſtate. | - 41.8. 669 
What eſtates arc within the conſideration of a pur- 7 + 
chaſe. - - 41.9. 669 
What not. - - 41.10. 66g 
Purchaſer without notice. - 41.11. 669 
Recovery, common ; ; — - 4K. 670 
Of what eſſect it is in equity, 4 K. 1. 690 
When a defect of it ſhall be aided. - 4K 2. 670 
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Releaſe; | yo 4L. 670 
When it ſhall be avoided ; e 
If it be obtained by fraud. - - 4L.1. 670 
Vide ante, (2 C. 12.—2 T. 11.—3 M. 1, &c. . | 
Or extends beyond the intent. 41. 2. 671 
Vide ante, (2 T. 3. 
Or obtained with intent to defeat a prior agree= 
ment. 411. 3. 651 
When it ſhall not be avoided: | 4 IL. 4. 672 
Reſtitution; — | - 4M. 67 
Rent; 4 N. 672 
When recovered in equity, the there 3 is no remedy 5 
by law. 4 N. 1. 677 
Or, whe remedy by law i 1 ſufficient.” - 4N.2 67% 
When it ſhall not be recovered in ., 4 N. 3. 674 
Againſt an aſſignee. - „ 4AN.4 675 
When apportioned in equity. 1 N. 5. 652 
VPide ante, (2 E.) | | 
When an extinguiſhment prevented. 4 N. 6. 675 
What will be an extinguiſhment, or a faſpenſion 5 
in law. Vide title Suſpenſion. 
What in equity. Vid 29, (4 N. 8, 9.) 
When a ſtranger ſhall be aided againſt a diſtreſs wm | | 
rent. 4 N. J. 656 
When rent g er charge upon lea hal b : | 
extinguiſhed. < 4N.8 676 
When not. - - 4N.g. 66 
Revocation ; - 4 0. 677 
— good, tho? all cirevmſtances are not purſued. 4 0. 1. 677 
| Vide ante, (4 H. 1, &c.) 
When a power of revocation is good, and when | 
_ extinguiſhed, and when purſued. Fide Uſer, 
(IL. 2, &c.) | 
Where prevented by fraud. - 40.2, 677 
Or accident. - < DS $ Of 
Or neceſſity, . - 40. 4. 677 
Or default of the party. 3 G1 7 
Defective execution of a power of revocation PE ens | 
aided. - - 40.6 677 
When not good; 
In aid of a oy Gulet. - 40.7 618 
Fide ante, (2 C. 8.—2 T. 9.—4 f. 9.5 5 
Who may make a revocation. 40. 8. 618 
Satisfaction. e 
Statute. Jud Statute- Staple, a D. 2, &c.) 
Superſedeas ; when granted * chancery. 4 Q 68r 
Supplicavit. 4 R. 682 
Vide Forceable Entry, (D. 16, 17.) 1 
Tenant in tail; - 48. 683 
When his eſtate bound by his agreement, - 48s. 03 
When his defective conveyance Tall be aided. „ 4% 
Vide ante, (2 T. 8.—3 N. 2.—4 O. 6.) 
Ceſtui que troff in tail. - - 458.3 684 
How his eſtate ſhall be * a 
Taszes. 5 . 
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Frial by common 8 when i it ſhall be direQed, | 4 V. 
Vide-ante, (X.) 

Truſt ; - - WV. 
The nature of it. 4 W. . 
Truſt of land, what ſhall bes 3 | 

Expreſs. 4V.c- 
Truſt in tail, bow band Vide . 8. 4.) 
Implied. 4 W. 3. 
What mall be truſt for payment of debts, or 
legacies. Vide ante, ( 3A. 3.) e, (a W. 14.) 
What, for making a charge upon land, Fide 
Appointment, ante (2 F. I.) 
What for charitable uſes, / ide ante, (a N. 1, Kc.) 
What ſhall be a truſt for a wife, Fide ante, 
(2 M. 9, 10.) 

What not. - s 4 W.4- 

Truſt of goods, what ſhall be. 4 W. 5. 

Aſſignment of a truſt. — 4 W. 6 

Removal of a truſtee. - - 4 W.7. 

Security required of him. - 4VW.8 

Truſt, how it ſhall be executed; 

Purſuant to the intent. - 4 W. 9. 
When money ſhall be decreed in Serie. - 4 W. 10. 
How a truſtee ſhall account for money, or 
the profits of the truſt wn, Vide ante, (2 A. 
. 
How he ought to pay legacies, or other money, 
Vide ante, (3 G. 3, &c.) 
When a truſtee may ſell for performance of che truſt, 
Vide ante, (3 A. 6, 7.) | 
When, at the diſcretion of the truſtee. 4 W. 11. 
When equity with à legal latereſ fhall be preferred 3 
to mere equity. 4 W. 12. 

I'ruſt, how it ſhall be decreed; | 
According to the intent of the maſter, 4 W. 13. 
Truſt for payment of debts. 4 W114 ; 

Vide ante, (3 A. 6.—3 P. 1, &c.) | 
A truft ſhalt be decreed to bim who would take, | 

if the ſettlement were completed. | . 44 W.15 
So money for a purchaſe may be decreed in ſpecie. 4 W. 16. 
Truſt decreed e the ſtatute of limi- | 

tations. - 4 W.17. 
Though the time to perform it be elapſed. - 4 W.18. 

Truſt of a term for years; | 

low it may be limited. - 4 W. 19. 
How the truſt of a chattel perſonal 3 limited, 
Vide ante, (4 G. 2.) 
When the truſt of a term for a wife goes to the 
huſband, Fide ante, 125 M. 9.) 8 
How it cannot. » 4 W. 20. 
What eſtate or intereſt the a of a term takes, 4 W. 21. 
Truft to attend the inheritance. 4 W. 22. 
Jo preſerve contingent uſes. — 43. 
To raiſe portions. » 4 W.24 
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Breach of truſt ; how puniſhed. 4 W. 28. 51 s 
Tho the breach be purged as to a ſtranger. 4 W. 26. 717 
Tho“ the truſt· eſtate lies out of the jurifdiction of N 
Vide FuriſdiEtion, ante, N 3 x. ) f a 
 Particeps Criminis ; ; | : 
Who ſball be. - * 4VW.28. 717 
Who Not. ; : l f : Pn W. 29. 71g 


What ſhall be a breach of truſt; , 
If the truſlee makes a privats adyantage to 


What ſhall not be a breach of truſt. 4 W. 31. 720 
If the truſtee acts with _ er of the c 7 
que Ts 4 W. 32. 720 
Waſt. — AX. 716 
Chappel. 
Fi Eel (h 
Chapter: | 


Fide Rauſeſai Pius (c. 3). 


Charitable Uſes. | 
Vigg Chancery, (2 N. 1, &c.)—Uſcs, (N. 1, &c.) 


Charter. | 
Vide Franchiſer, (F. 5, &c.)— Juſtices of Peace. (A. 5.)-=Trade, (B.—D. 1. 
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